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PREFACE  TO  FOURTH  EDITION. 


The  alterations  in  the  law  that  have  been  made 
during  the  two  and  a  half  years  which  have 
elapsed  since  the  publication  of  the  third  edition 
of  this  work,  if  not  at  first  sight  very  striking, 
have  yet  been  by  no  means  inconsiderable.  I 
trust  it  will  be  found  that  all  of  them  coming 
within  the  scope  of  this  work  have  been  dealt 
with,  and  it  will  be  found  that  I  have  very  con- 
siderably increased  the  number  of  authorities 
referred  to.  My  work  in  preparing  this  edition 
has  not  been  rendered  easiqr  by  an  earnest 
desire  to  keep  down  the  size  of  the  book,  and  I 
am  glad — and  I  think  many  of  my  readers  will 
be  also — to  find  that  as  a  result  the  text  runs  to 
only  seventeen  pages  more  than  the  last  edition. 
I  have  had  the  advantage,  not  possessed  by  most 
authors,  of  constantly  going  through  my  book 
with  pupils  and  often  hearing  useful  criticisms, 
and  I  have  to  thank  several  pupils  in  particular 
for  useful  practical  suggestions  and  corrections 


VI  PREFACE  TO  THE  FOURTH  EDITION. 

made  in  many  little  points  that  otherwise 
might  have  escaped  my  attention.  I  trust  it 
will  be  found  that  this  edition  is  at  any  rate 
thoroughly  equal  to  the  prior  ones,  and  I  have 
some  hopes  that  it  will  be  found  materially 
improved. 

J.  I. 


22  Chanoebt  Lane,  W.C, 
October  1885. 


PREFACE  TO  FIRST  EDITION. 


The  chief  object  of  the  present  work  is  to  supply 
the  student  with  a  book  upon  the  subject  of 
Common  Law  (or^  in  other  words,  of  the  Law  as 
usually  administered  in  the  Queen  s  Bench,  Com- 
mon Pleas,  and  Exchequer  Divisions  of  the  High 
Court  of  Justice),  which,  while  being  elementary 
and  readable  on  the  one  hand,  yet  also  goes 
sufficiently  into  the  subject  to  prepare  the  student 
for  examination  upon  it.  The  present  work  is 
indeed  written  mainly  with  a  view  to  the  Exami- 
nations of  the  Incorporated  Law  Society,  for 
which  the  Author  has  had  considerable  experience 
in  reading  with  students ;  but  at  the  same  time 
he  trusts  it  may  be  found  useful  to  those  who  are 
adopting  the  other  branch  of  the  profession. 
The  Author  does  not  consider  that  any  apology  is 
necessary  for  presenting  this  work,  it  being  new 
in  its  design  as  offering  to  the  student  a  com- 
paratively short  volume  combining  the  plain  and 
popular  divisions  of  "Contracts"  and  "Torts," 
and  keeping  as  much  as  possible  from  all  matters 
of  practice  and  from  Criminal  Law,  and  also  from 
all  matters  of  an  exceptional  nature,  and  likely 
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PRINCIPLES  OF  THE  COMMON  LAW. 


INTRODUCTION. 

The  origin  of  the  Common  Law  of  England,  though  it  Th«  origin  ot 
cannot  be  now  certainly  and  surely  found,  being  lost  *^«  ®®™™<>'* 
in  antiquity,  may  probably  be  set  down  to  the  customs 
and  usages  in  the  first  instance  of  the  early  Britons, 
afterwards  amended  and  added  to  by  those  of  the 
Bomans  and  other  nations  who  spread  themselves  over 
the  country,  and  being  originally  of  a  narrow  and 
limited  kind,  increasing  according  to  men's  necessities, 
until  in  the  present  highly  artificial  state  in  which 
we  live,  it  has  assumed  such  wide  dimensions  as 
to  make  it  difficult  to  believe  in  its  early  foundation. 
The  term  "common  law"  would  seem,  according  to 
Blackstone  (a),  to  have  originated  in  contradistinction 
to  other  laws,  or  more  reasonably  as  a  law  common  and 
general  to  the  whole  realm,  and,  used  in  a  wide  and 
large  sense,  comprehends  now  not  only  the  general  law 
of  the  realm  but  also  that  given  out  by  statute ;  and  it 
may  be  divided  as  of  two  kinds,  viz.:  (i)  The  lex  non 
seripia,  or  unwritten  law;  and  (2)  the  lex  scripta,  or 
written  law.  With  regard  to  the  former  division,  in 
the  very  ancient  times,  in  consequence  of  the  utter 
ignorance  of  the  mass  of  the  people,  the  laws  could  not 
be,  and  were  not,  reduced  into  writing,  but  were  to  a 
certain  extent  transmitted  from  age  to  age  by  word  of 

(a)  I  Bl.  Com.  67. 
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mouth.     But  this  is  not  all  that  is  included  in  the  lex 
non  scripia,  which  term  is  indeed  used  in  contradistinc- 
tion to  the  statute  law,  which  forms  the  actual  lex 
scripta,  for,  as  is  stated  hj  Blackstone  (b),  now  the 
monuments  and  records  of  our  legal  customs  are  con- 
tained in  the  books  of  the  reports  of  the  judges  from 
time  to  time,  and  in  the  treatises  of  the  diflferent 
writers,  commencing  at  periods  of  high  antiquity  and 
continued  until  the  present  time.     With  regard  to  the 
latter  division,  viz.,  the  lex  scripta,  this,  as  has  been 
said,  comprises  the  statute  law  of  the  realm.     In  the 
earlier  times  but  little  attention  was  given  to  the  laws, 
and,  indeed,  from  the  essentially  warlike  nature  of  the 
people  it  was  not  the  greatest  requirement ;  but  gradu- 
ally as  civilization  advanced,  the  lex  non  scripta  was 
found  insufficient,  and  indeed  sometimes  contrary  to 
the  benefit  of  the  country,  and  the  direct  intervention 
of  the  legislature  was  required  to  amend,  alter,  and 
vary,  or  in  some  cases  to  simply  declare,  the  law  when 
doubts  had  arisen  on  it.     As  civilization  has  progressed 
and  age  after  age  has  become  more  and  more  artificial, 
so  the  statute  law  has  increased,  as  is  evidenced  by  the 
multitude  of  Acts  of  Parliament  necessary  to  be  referred 
to  by  the  student  of  our  laws. 

Ab  to  the  It  might  be  interesting,  and  perhaps  useful,  to  here 

of  iTcode.*'  enter  into  a  consideration  of  the  relative  advantages 
and  disadvantages  of  a  code  of  laws,  but  such  a  discus- 
sion would  be  beyond  the  scope  of  a  work  like  the 
present,  and  the  subject  must  be  dismissed  with  a  few 
remarks.  Tnie,  there  is  in  our  present  system  of  laws 
the  disadvantage,  that  it  involves  to  master  it,  deep 
and  intricate  study,  and  it  requires  to  be  traced  back 
to  the  earliest  times  to  understand  various  reasonings ; 
but,  on  the  other  hand,  though  a  code  would  do  away 
with  this  necessity  of  historical  research,  yet  it  would 
present  law  in  a  much  more  inflexible  state  than 

(6)  I  Bl  Com.  63. 
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now;  and  as  no  code  could  be  perfect,  it  is  to  be 
feared  that  doubts  of  construction  and  the  like  would 
arise ;  and  perhaps,  therefore,  to  leave  things  on  their 
present  foundation  would  be  well  {e). 

The  term  "  common  law  "  has  also  been  used  in  con-  Oommon  law 
tradistinction  to  equity  jurisprudence,  which  is  of  later  JiiJi'^^from 
growth,  and  comprehends  matters  of  natural  justice  <^4^^7- 
(being  other  than  matters  of  mere  conscience),  for 
which  courts  of  law  give  no  relief  or  no  proper  relief. 
In  the  opinion  of  the  author  this  distinction  between 
common  law  and  equity  must  to  some  extent  always 
practically  exist,  for  although  the  Judicature  Acts  of 
1873  ^^<^  1S75*  to  &  certain  extent,  fuse  law  and 
equity,  and  though  also  the  rules  of  equity  are  to 
govern  where  they  have  clashed  with  the  rules  of  law 
(as  will  be  frequently  noticed  in  the  course  of  the 
following  pages),  yet  as  certain  matters  were  formerly 
strictly  the  subjects  of  cognizance  in  the  Common  Law 
Courts  and  others  in  the  Court  of  Chancery,  so  the  like 
matters  respectively  are  and  will  be  commenced  and 
carried  on  in  the  analogous  division  of  the  present 
High  Court  of  Justice. 

It  is  important  to  have  a  clear  and  correct  idea  of  of  the  njiture 
the  nature  of  a  person's  rights  which  will  entitle  him rightwhich' 
to  maintain  an  action  for  their  infringement.      The  J*^  JJ  miin- 
two  main  divisions  of  the  present  work  are  Contracts  **^  *"  action. 
and  Torts.     In  the  case  of  the  infringement  of  any 
person's  legal  rights,  i.e.  if  a  valid  contract  be  broken, 
or  a  tortious  act  committed,  the  other  party  to  the  con- 
tract, or  the  person  against  whom  the  tort  was  com- 
mitted, has  a  right  of  action  in  respect  of  such  breach 
of  contract  or  tortious  act ;  and  even  though  he  suffers 
no  substantial  damage,  yet  he  has  his  right  of  action. 
The  rule  upon  this  point  is,  that  Injuria  sine  damno  injuria  tine 
will  entitle  a  person  to  maintain  an  action,  which,     "^^' 

{c)  A  first  attempt  at  codification  of  one  branch  of  the  law  has  been 
now  made  by  the  Bills  of  Exchange  Act,  18  i2  (45  &  46  Vict  c  61). 
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plainly  expressed,  means  that  when  a  person  has  suf- 
fered what  in  the  eyes  of  the  law  is  looked  upon  as  a 
legal  injury,  he  must  have  a  corresponding  right  of 
action,  even  though  he  has  suffered  no  harm.  This  is 
^  illustrated  by  the  well-known  case  of  Askby  v.  White  (d), 
which  was  an  action  against  a  returning  officer  for 
maliciously  refusing  to  receive  the  plaintiff's  vote  on 
an  election  of  burgesses  to  serve  in  Parliament,  and 
it  was  held  that  the  defendant  having  so  maliciously 
refused  to  receive  the  plaintiff's  vote,  although  the 
members  for  whom  he  wished  to  vote  were  actually 
elected,  and  therefore  he  suffered  no  damage,  yet  he 
had  a  good  right  of  action,  for  he  had  a  legal  right  to 
vote,  and  that  right  had  been  infringed. 

Damnum  tine       On  the  Other  hand,  there  are  many  cases  in  which 
tr^w-ta.  ^  person,  although  he  suffers  damage  by  the  act   of 

another,  yet  has  no  right  of  action,  because  there  has 
been  no  infringement  of  what  the  law  looks  upon  as  a 
legal  rights  and  this  is  expressed  by  the  maxim,  that 
Damnum  sine  injuria  will  not  suffice  to  enable  a  person 
to  maintain  an  action.  Thus,  in  an  action  of  seduction, 
unless  loss  of  service  by  the  plaintiff  is  proved,  the  action 
cannot  be  maintained,  for  though  the  plaintiff  may  have 
suffered  damage  without  the  loss  of  service,  yet  he  has 
not  sustained  what  in  the  eyes  of  the  law  is  looked 
upon  as  an  injury.  The  best  instance,  however,  on  this 
point,  is  perhaps  found  in  the  principle  that  a  person 
may  deal  with  the  soil  of  his  own  land  as  he  thinks 
fit,  so  that  if  he  digs  down  and  thus  deprives  his  neigh- 
bour of  water  that  would  otherwise  percolate  through 
the  land,  yet  although  this  operates  to  the  great  detri- 
ment of  such  neighbour,  it  does  not  constitute  the 
invasion  of  a  legal  right,  and  will  not  form  any  founda- 
tion for  an  action  (e).     And  if  a  subsidence  be  caused 

(d)  I  S.  L.  C.  264  ;  Lord  Raymond,  93S. 

{e)  Acton  v.  Blundell^  12  M.  &  W.  324 ;  Chasemore  v.  Ifichards,  7 
H.  L.  C.  349.  This  last  case  should  be  carefully  distinguished  from 
that  of  Baiiurd  v.  Tondinton,  29  Ch.  D.  115  ;  54  L.  J.  Ufa.  454,  pott, 
pp.  306,  324. 
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hj  the  withdrawal  of  such  underground  water  the  same 
rule  holds  good  (/).  It  is  merely  Damnum  sine  injuria. 
However,  in  the  words  of  Mr.  Broom,  in  his  '  Commen- 
taries on  the  Common  Law/  "  in  the  vast  majority  of 
cases  which  are  brought  into  Courts  of  Justice,  both 
damnum  and  injuria  combine  in  support  of  the  claim 
put  forth,  the  object  of  the  plaintiff  usually  being  to 
recover  by  his  action  substantial  damages  "  {g).  When 
both  injuria  and  £2amnt^m  are  combined,  then,  as  a  general 
rule,  there  is  always  a  good  cause  of  action,  except  indeed 
when  there  is  some  special  reason  to  the  contrary,  e,g. 
some  matter  of  public  policy. 

Although  a  person  may  have  suffered  an  injury  in  Aotio 
the  eyes  of  the  law,  whether  accompanied  with  actual  m<rrit!ar  *' 
damage  or  not,  there  are  many  cases  in  which,  if  he  ®*™  p«»onA. 
dies  before  he  has  enforced  his  rights,  the  injury  dies 
with    him,   the   common    law   maxim   being.   Actio 
personalis  moritur  cum  person&.     And  so  also  on  the 
same  principle  there  are  many  cases  in  which  a  person 
having  injured  another  dies,  and  there  is  an  end  of  the 
remedy  that  the  injured  party  would  otherwise  have 
had  (A).     In  subsequent  pages  the  exceptions  that  have 
been  introduced  to  this  general  common  law  rule  are 
referred  to  (%). 

Having,  therefore,  in  these  few  remarks,  endeavoured 
to  introduce  the  student  to  the  subject  of  common  law, 
and  the  nature  of  the  legal  right  in  respect  of  which  a 
person  has  a  remedy,  let  us  proceed  to  our  first  chief 
subject,  viz.  that  of  contracts. 


(/)  PoppUwdL  V.  ffodghinson,  L.  R.  4  Ex.  248. 

ig)  Broom*B  Coma.  119,*  and  see  generally  upon  the  sabjeot  diBCuned 
tlbove,  Brown's  Coma.  82-119. 

{k)  See  PhUUp*  V.  ffamfray,  24  Gh.  D.  439  ;  52  L.  J.  Ch.  833  ;  32 
W.R.6. 

(»)  Poii,  pp.  303,  336.  390- 
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CHAPTER  I. 

OF  THE  DIFFERENT  KINDS  OF  CONTRACTS,  THEIR  BREACH, 
AND  THE  RULES  FOR  THEIR  CONSTRUCTION. 

Definition  of  a  A  CONTRACT  may  be  defined  as  some  obligation  of  a  legal 

different  ^vi-  nature — either  by  matter  of  record,  deed,  writing,  or 

contracti.        word  of  mouth — to  do,  or  refrain  from  doing,  some  act. 

Contracts  are  usually  divided  as  of  three  kinds,  viz. : — 


Reeorda, 
Bpecinltiei, 
and  simple 
contxacto. 


1.  CarUracts  of  record,  i.e.  obligations  proceeding 
from  some  Court  of  record,  such  as  judgments,  recog- 
nizances, and  cognovits. 

2.  Specialties,  i.e.  contracts  evidenced  by  writing, 
sealed  and  delivered. 


3.  Simple  contracts,  i.e.  those  not  included  in  the 
foregoing,  and  which  may  be  either  by  writing,  not 
under  seal,  or  by  mere  word  of  mouth. 

Ezprenand         Contracts  may  also  be  divided  as  to  their  nature 

implied  j^f^ 

contracti.  ^^^ 

1.  Express  contracts,  i.e.  those  the  effect  of  which  is 
openly  expressed  by  the  facts ;  and 

2.  Implied  contracts,  viz.  those  which  are  dictated 
by  the  law ;  as,  for  instance,  if  a  person  goes  into  a  shop 
and  orders  goods,  his  contract  to  pay  their  proper  value 
is  implied. 
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Again,  contracts  are  divided,  with  reference  to  the  Ezacaied  and 
time  of  their  performance,  into^  SSu^"^  *^° 

1.  Executed  contracts,  and 

2.  Executory  contracts. 

Having,  therefore,  three  different  divisions  of  con-  Contniotc  of 
tracts,  let  us  proceed  to  consider  each  of  them  separ-  S^<^/°^^ 
ately ;  and  as  to  the  first  division,  the  most  important  **»•  "«|* 
kind  of  contracts,  technically  speaking,  are  contracts 
of  record,  they  proceeding  from  some  Court  of  record, 
but  in  a  practical  sense  they  may  be  set  down  as  the 
least  important,  for,  with  the  exception  of  judgments, 
they  are  not  of  constant  occurrence,  and  even  judg- 
ments, considered  in  the  light  of  contracts  simply,  are 
not  entitled  to  much  discussion,  although,  considered 
in  other  ways,  they  are  of  great  importance.     As  we 
have  given  as  instances  of  contracts  of  record,  judg- 
ments, recognizances,  and  cognovits,  it  will  be  well  at 
the  outset  to  have  a  clear  understanding  of  each,  and 
then  consider  the  peculiarities  of  contracts  of  record 
generally,    but  yet  mainly    with   reference   to  judg- 
ments as  being  the  most  important  kind  of  contracts 
of  record  that  occur. 


A  judgment  may  be  defined  to  be  the  sentence  of  Deflnition  of  a 
the  law  pronounced  by  the  Court  upon  the  matter  ap-  '"**" 
peariug  from  the  previous  proceedings  in  the  suit.  It 
is  obtained  by  issuing  a  writ  of  summons,  on  which 
the  defendant  either  makes  default,  whereby  judgment 
is  awarded  in  consequence  of  such  default,  or  the  case 
is  tried  and  ultimately  judgment  awarded  (a). 

A  recoimizance  is  an  acknowledgment  upon  record  Definition  of  a 

recoffnisance. 

of  a  former  debt,  and  he  who  so  acknowledges  such  debt 


(a)  See  Indennaar's  Manual  of  Practice,  Part  II.,  chaps.  2,  5,  7« 
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Definition  of  a 
oognoYit. 


Esientials  as 
io  execution. 


to  be  due  is  termed  the  recognizor,  and  he  to  whom 
or  for  whose  benefit  he  makes  such  acknowledgment  is 
termed  the  recognizee.  It  is  very  similar  to  a  bond, 
but  whereas  a  bond  creates  a  new  debt,  a  recognizance 
is  merely  an  acknowledgment  upon  record  of  an  ante- 
cedent debt  (6). 

A  cognovit  is  an  instrument  signed  by  a  defendant  in 
an  action  actually  commenced,  confessing  the  plaintiff's 
demand  to  be  just,  and  empowering  the  plaintiff  to  sign 
judgment  against  him  in  default  of  his  paying  the 
plaintiff  the  sum  due  to  him  within  the  time  mentioned 
in  the  cognovit  (c).  By  i  &  2  Vict.  c.  i  lo,  it  was  pro- 
vided for  the  protection  of  ignorant  persons,  who  might 
be  persuaded  into  executing  a  cognovit,  that  it  must 
be  attested  by  an  attorney  {d),  and  this  protection  has 
been  still  further  extended  by  32  &  33  Vict  c.  62  (e), 
which  provides  that  *'  after  the  commencement  of  this 
Act  (/)  a  warrant  of  attorney  to  confess  judgment  in 
any  personal  action,  or  cognovit  actionem,  given  by  any 
person  shall  not  be  of  any  force  unless  there  is  present 
some  attorney  of  one  of  the  superior  courts  on  behalf  of 
such  person  expressly  named  by  him,  and  attending  at 
his  request,  to  inform  him  of  the  nature  and  effect  of 
such  warrant  or  cognovit  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney ; "  and  also  (g), 
that  "  if  not  so  executed  it  shall  not  be  rendered  valid 
by  proof  that  the  person  executing  the  same  did,  in 
fact,  understand  the  nature  and  effect  thereof,  or  was 
fully    informed   of   the   same."     In   this   enactment 


{b)  6rown*B  Law  Diet  446. 

(e)   Ibid.  67. 

{d)  All  attorneys  are  now  styled  solicitors;  Jud.  Act,  1873,  sect.  87. 

(e)  Sect  24. 

(/)  ist  January,  187a 

ip)  Sect.  35. 
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it  will  be  noticed  that  a  warrant  of  attorney  is  men- 
tioned, being  placed  under  the  same  provisions  as  to 
execution  as  is  a  cognovit,  and  as  the  two  are  some- 
times confused  by  students  it  may  be  well  to  point  out 
that  there  is  this  difference  between  them,  viz«  that  a  DiffeKneei 
cognovit  is  a  written  confession  of  some  existing  action,  wJmwt  of 
whilst  a  warrant  of  attorney  is  simply  a  power  given  ***o™«y,M>d 
to  an  attorney  or  attorneys  to  appear  in  some  action 
commenced,  or  to  be  commenced,  and  allow  judgment 
to  be  entered  up.  Cognovits  and  warrants  of  attorney 
require  to  be  filed  in  the  Central  Office  of  the  High 
Court  of  Justice  within  twenty-one  days  after  execution 
(h)  I  and  there  is  a  like  provision  as  to  judges'  orders 
made  by  the  consent  of  any  defendant  in  a  personal 
action,  whereby  the  plaintiff  is  authorized  forthwith, 
or  at  any  future  time,  to  sign  or  enter  up  judgment, 
or  to  issue  or  to  take  out  execution  (i). 

Now  as  to  the  peculiarities  of  contracts  of  record  Of  the  pecu- 
generally,  but  mainly  with  reference  to  judgments.        (^ntraota  of 

record,  par- 
ticularly 

I.  Being  of  the  highest  nature  of  all  eorUractSy  they  jadgmenu. 
h4ive  the  effect  of  merging  either  a  simple  contract  or  a^'  Merger. 
contract  entered  into  hy  deed  {a  specialty). — It  is  a  prin- 
ciple, not  only  with  regard  to  contracts  but  also  estates, 
that  a  larger  interest  swallows  up  or  extinguishes  a 
lesser  one.  If  a  person  has  an  estate  for  years,  and 
afterwards  acquires  an  estate  in  fee  simple,  the  former 
estate  for  years  is  lost  in  the  greater  estate  in  fee  (k)y 
and  so  here,  if  there  is  an  ordinary  contract  by  parol,  in 
writing,  or  by  deed,  and  judgment  is  recovered  on  it, 
the  judgment  merges  the  rights  on  the  former  contract, 
and  the  person's  rights  henceforth  are  on  the  new  and 
higher  contract,  the  judgment.     Thus  in  a  recent  case 

(A)  32  &  33  Vict  a  62,  B.  26. 

(t)  Ibid.  B.  27. 

{h)  The  Jud.  Act,  1873  (b.  25  (4)  \  however,  provides  that  there 
■hall  not  now  be  any  merger  bj  operation  of  law  only  of  any  estate,  the 
beneficial  interest  in  which  wonld  not  be  deemed  to  be  merged  or  ex- 
tingnished  in  equity. 
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ExjiarU  of  Ex  parte  Fewings  In  re  Sneyd  (J)  the  facts  were  that 
5n^^'  "  '^^  a  mortgage  deed  contained  a  covenant  by  the  mortgagor 
for  payment  of  the  principal  sum  with  interest  at 
5  per  cent  per  annum,  and  the  mortgagee  sued  for  the 
mortgage  money  and  obtained  judgment,  and  it  was 
held  that  the  covenant  was  merged  in  the  judgment, 
and  that  the  mortgagee  was  as  from  the  date  of  the 
judgment  entitled  only  to  interest  on  the  judgment 
debt  at  4  per  cent.,  and  not  to  the  5  per  cent  under 
the  covenant 

a.  Estoppel.  2.  They  have  the  effect  of  estopping  the  parties  to  them. 

— ^Estoppel  has  been  defined  as  a  term  of  law  whereby  a 
person  is  stopped  or  hindered  from  denying  a  matter 
already  stated  (m),  and  it  is  because  of  the  high  nature 
of  contracts  of  record  that  whilst  they  remain  in  exist- 
ence they  are  conclusive,  for  no  one  can  aver  against  a 
record,  and  this  has  been  stated  by  Lord  Coke,  as  fol- 
lows :  "  The  Bolls  being  the  records  or  memorials  of 
the  judges  of  the  court  of  record,  import  in  them  such 
uncontrollable  credit  and  verity  as  they  admit  of  no 
averment,  plea,  or  proof  to  the  contrary  "  (n).  This  is 
well  illustrated  by  a  somewhat  recent  case,  in  which 
the  plaintiff  was  formerly  clerk  of  the  peace,  and  having 
been  dismissed,  brought  an  action  against  the  defendant, 
his  successor  in  office,  to  try  his  right  to  certain  fees. 
It  appeared  that  the  justices  had  at  quarter  sessions 
found  that  the  plaintiff  had  been  guilty  of  contuma- 
ciously refusing  to  record  an  order  that  had  been  made 
by  them  as  he  should  have  done,  and  therefore  they 
had  dismissed  him  from  his  office,  which  they  were  jus- 
tified on  such  a  fact  in  doing.  The  Court  here  decided 
that  the  plaintiff  was  estopped  in  this  action  from 


i^Sh 


(0  25  Ch.  D.  338 ;  53  L.  J.  Ch.  545  ;  32  W.  R  3S2.^he  previoua 
decision  of  Popple  v.  Sylvester  (22  Ch.  D.  98 ;  52  L.  J.  Ch.  54  ;  31 
W.  R.  116)  was  distinguiBhed  as  being  decided  on  the  special  wording 
of  the  covenant  in  that  case. 

(m)  Brown's  Law  Diet.  211.    See  also|>(M^  p.  15. 

(n)  I  Inst  260. 
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denjing  the  validity  of  the  order  so  made  at  quarter 
seBsions  (o). 

The  leading  authority  generally  referred  to  on  the  Dudkm  of 
point  of  estoppel  by  matter  of  record  is  the  Duchess  of  c^'*^  * 
Kingman's  Case  (p),  which  goes  to  show  that  a  judg« 
ment  is  only  a  conclusive  estoppel  where  the  same 
matter  is  directly  involved  in  it,  and  not  where  it  is 
only  incidentally  involved ;  and  also  that,  even  although 
it  might  be  otherwise  a  conclusive  estoppel,  yet  that 
it  may  always  be  avoided  by  shewing  fraud  or  col- 
lusion (q). 

3.  They  require  no  consideration. — ^This  peculiarity  3-  Ai  to 
results  from  the  preceding  one  of  estoppel ;  the  want  of  *®""  *"  ^^ 
consideration  can  be  no  defence  or  objection  to  proceed- 
ings on  a  judgment  or  other  record,  which,  as  we  have 

seen,  the  party  is  estopped  from  denying.  However, 
with  regard  to  a  proof  in  bankruptcy,  the  fact  that  the 
debt  relied  on  is  a  judgment  debt,  is  by  no  means  con- 
clusive, for  the  Court  has  here  full  power  to  inquire 
into  the  consideration  thereof  (r). 

4.  A  judgment  has  priority  in  payment, — In  the  4.  As  to 
administration    of    an    insolvent    estate    in    equity,  payment? 
a  judgment   creditor  is    entitled  to  priority,  which 

is  an  important  advantage  if  the  estate  is  in- 
sufficient to  pay  every  one  (s).      And   though  the 


(o)  WUdei  ▼.  Jiuuea,  L.  R.  I  C.  P.  722. 

(p)  2  a  L.  0.  784 ;  Bal.  N.  P.  244.  See  alio  Peareth  ▼.  MarrioU, 
22  Ch.  B.  182  ;  12  L.  J.  Ch.  221 ;  31  W.  R.  68. 

{q)  See  also  NaUonal  Bolivian  Navigation  Company  v.  WtUonf  L.  R. 
5  App.  Caaea,  176 :  43  L.  T.  60. 

(r>  Exfarit  KibbU,  re  Ond&w,  L.  R  lo  Ch.  D.  373 ;  44  L.  J.  Bk. 
63 ;  23  W.  R  423  ;  Ex  parte  B<mham,  re  ToUemache^  14  Q.  B.  D.  604 ; 
54  L.  J.  Q.  B.  388. 

(#)  And  now  thia  advantage  does  not  only  apply  to  En^^liih  judg- 
menta,  but  alio  to  Irish  judgments  and  Sootoh  decreets,  if  registered 
here,  it  being  by  31  k  32  Vict  c.  54,  s.  i,  provided  that,  if  registered 
here,  they  shall  have  the  same  force  and  effect  as  if  original  judgmenta 
of  this  country. 
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Jadicature   Act,    1875   (f),  pioYides  that  the   same 

rales   shall   prevail   as   to   the  respectiye  rights   of 

secured  and  nnsecnred  cieditois  as  are  in  force  in 

bankroptcy,  this   does   not   in  any  way  affect   this 

Adminjstra-     nile  (u\     Insolvent  estates  may,  however,  now  be  ad- 

rent  wtetcs  in  ministered  in  bankmptcy  nnder  the  provisions  of  sect. 

UDkmpkcy.     ,25  of  the  Bankmptcy  Act,  1883   (x),  and  in  that 

event  the  roles  of  bankruptcy  generally  must,  it  is 

presumed,  prevail. 

^  As tochug-       5.  A  judgment  constituted  a  charge  on  the  lands  0/ the 
"*  judgment  debtor  (y). — ^This  is  a  peculiarity  of  the  past, 

and  the  following  is  a  short  summary  of  the  past  and 

present  laws  upon  the  subject  {2) : — 

By  13  Ed.  I,  c.  18,  half  a  judgment  debtor's 
lands  could  be  taken  in  execution  under  a  writ  of 
elegit. 

By  29  Car.  2,  a  3,  sect.  lo,  execution  could  also  be 
issued  to  the  above  extent  on  judgments  entered  up 
against  a  cestui  que  trust  of  freeholds,  provided  they 
were  vested  in  a  trustee  in  fee  simple,  and  he  was  duly 
seised  of  them. 

By  I  &  2  Yict.  c.  1 1  o,  a  judgment  was  made  a  charge 
upon  the  whole  lands  of  a  judgment  debtor,  of  what- 
ever nature,  but  judgment  was  not  to  affect  purchasers 
until  registered  in  the  name  of  the  debtor. 

(0  3S  &  39  'Vict  c.  77,  fl.  10  (instead  of  sect  25,  sab-sect  i  of  the 
Judicature  Act,  1873). 

(u)  In  re  the  WUhemtea  Brick  Works  Company,  L.  R.  16  Ch.  D. 
337 ;  50  li.  J.  Ch.  185 ;  29  W.  R  178.  In  re  Maggi,  Winehaute  v. 
Winehmue,  L.  K  51  L.  J.  Ch.  Smith  v.  Morgan,  L.  R  5  C.  P.  D. 
337  ;  49  L.  J.  C.  P.  410 ;  SneU's  Principles  of  Equity,  265-268. 

(x)  46  A  47  Vict  a  52. 

\y)  This  was  recently  extended  to  Irish  judgments  and  Scotch  de- 
creets If  registered  under  31  &  32  Vict.  c.  54.    See  note  (t),  ante,  p.  1 1. 

(s)  The  law  of  judgments  as  affecting  lands  belongs  more  properly 
to  the  subject  of  conveyancing  and  real  property,  and,  for  fuller  in> 
formation  than  is  contained  in  a  few  remarks  above,  the  student  is 
referred  to  the  dissertations  in  Prideaux's  Conveyancing,  voL  L  155- 
169. 
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By  2  &  3  Vict  c.  1 1,  all  judgments,  to  so  bind,  were 
reqnired  to  be  re-registered  every  five  years. 

By  23  &  24  Vict  a  38,  no  judgment  to  be  entered 
up  after  the  passing  of  that  Act  (July  23,  1 860)  was  to 
affect  any  lands,  unless  a  writ  of  execution  was  issued 
and  registered  and  put  in  force  within  three  calendar 
months  from  the  time  of  registration. 

And  now,  by  the  27^28  Vict,  a  1 1 2  (the  statute  in 
force  upon  the  subject  at  the  present  day),  it  is  provided 
that  no  judgment  to  be  entered  up  i^ter  the  passing 
thereof  (July  29,  1864),  shall  affect  any  lands  imtil 
the  scone  shall  have  been  actually  delivered  in  execu- 
tion by  virtue  of  a  writ  of  elegit  or  other  lawful 
authority. 

6.  They  prove  themselves — which  means  that  when  6.  Ai  to  proof, 
necessary  to  prove  a  contract  of  record  the  mere  pro« 
duction  thereof  is  sufficient  proof,  and  this  is  always 
their  proper  mode  of  proof,  so  that  when  there  is  an 
issue  of  md  tiel  record  (no  such  record),  either  the  record 
itself  must  be  produced,  or  it  may  be  proved  by  exem- 
plification under  the  great  seal,  or  by  an  examined  or 
sworn  copy  (a). 

The  two  remaining  kmds  of  contracts  under  this 
division  are  specialties  and  simple  contracts,  and  these 
are  of  ordinary,  practical,  and  constant  occurrence,  and 
therefore  of  very  much  more  importance  to  the  student 
than  contracts  of  record.  A  specialty — or  contract 
under  seal — is  termed  a  deed  because  of  the  peculiar 
solemnities  attending  its  execution,  it  being  not 
only  signed  (&),  but  also  sealed  and  delivered,  whilst 
a  simple  contract  is  either  by  parol,  or  at  most  in 


(a)  PoweU's  Evidence,  335. 

(()  There  is  some  doubt  whether  signing  is  actually  necessaiy  to  the 
Talidity  of  a  deed  generally. 
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Distinctions 
between 
specialties 
and  simple 
contracts. 


writing  not  under  seal,  and  it  is  from  the  point  of  the 
supposed  additional  solemnities  attending  the  execution 
of  deeds  or  specialties,  that  we  may  trace  the  numerous 
distinctions  which  exist  between  them  on  the  one  hand, 
and  simple  contracts  on  the  other.  These  distinctions 
are  mainly  as  follows : — 


I.  As  to 

execution. 


Escrow. 


I.  As  to  the  exectUioTL — Here,  as  just  stated,  the 
essential  formalities  to  be  observed  on  the  execution 
of  a  deed  are  sealing  and  delivery,  whilst  a  simple 
contract  may  be  even  by  word  of  mouth ;  and  if  writing 
is  used,  signature  only  is  necessary.  One  of  the 
essentials,  too,  of  the  deed  being  delivery,  a  person 
may  execute  a  deed  as  an  escrow,  i.e.  *'  so  that  it  shall 
take  effect  or  be  his  deed  on  certain  conditions  *'  (e),  by 
delivering  it  to  some  third  person,  and  then  it  will  not 
take  effect  until  the  happening  of  the  condition,  though 
on  the  condition  being  performed  it  will  relate  back  to 
the  original  date  of  execution.  A  deed  cannot  be  de- 
livered as  on  escrow  to  the  other  party  to  it,  it  must 
be  to  some  third  person,  but  it  may  be  delivered  to  a 
solicitor  acting  for  all  parties  (d). 


9.  As  to 
merger. 


2.  As  to  Tnerger, — The  principle  of  merger  has  al- 
ready been  explained  {e),  and  it  may  be  defined  as  an 
operation  of  law  whereby  a  security  or  estate  is  swal- 
lowed up  or  lost  in  a  greater  (/).  It  has  already  been 
remarked  that  the  effect  of  a  record  will  be  to  merge 
any  contract  respecting  the  same  matter  not  by  record, 
because  of  its  higher  nature;  and  so  here,  a  deed, 
though  of  a  technically  less  important  nature  than  the 
record,  and  liable  to  be  merged  in  it,  yet  in  its  turn, 
being  more  important  than  a  simple  contract,  it  will 
cause  a  merger  of  that. 


(0)  Chitty  on  Contracts,  4.    See  also  Brown's  Law  Diet  207. 

id)  MiUenhip  r.  BroolcM,  5  H.  &  N.  797. 

(e)  Antty  p.  9. 

(/)  See  also  Brown's  Law  Diet  341. 
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S'  As  io  estoppel. — This  doctrine  has  already  been  3-  Ai  to 

touched    upon   in    its   bearing   on   contracts    of  re-  **  ^ 

cord   (^);    but   in  addition  to   the   definition  given 

there  of  it,  it  may  be  well  to  note  here  Lord  Coke's 

definition,  which  is  perhaps  a  better  one  when  the 

term  is  applied  to  estoppel  otherwise  than  hy  matter 

of  record.     His  definition  of  it  is,  '*  where  a  man  is 

concluded  by  his  own  act  or  acceptance  to  say  the 

truth  "  (A).     It  has  been  noted  that  a  record  will  estop 

the  parties  to  it  and  those  claiming  under  them,  and 

so  in  a  deed  the  doctrine  of  estoppel  applies,  though 

generally  speaking  it  does  not  in  a  simple  contract. 

Thus,  if  a  man  executes  a  deed,  stating  or  admitting  in  EMoppel  hj 

that  deed  a  certain  fact,  he  is  precluded  from  denying 

it,  the  reason  being  the  solemnity  of  the  deed  ;  whilst 

in   a   simple   contract   the   person   entering   into  it 

may  show  the  contrary  of  what  he  has  in  it  admitted. 

But  in  discussing  the  doctrine  of  estoppel,  what  was 

decided  in  the  leading  case  of  Collins  v.  Blantem  (i)  CoUim  ▼. 

must  be  noticed,  viz.  that  though  a  person  is  estopped 

from  denying  what  he  has  stated  in  a  deed,  yet  he  may 

set  up  the  ill^ality  or  fraud  of  the  instrument     In 

that  case  the  plaintiff  sued  on  a  bond  executed  by 

certain  parties,  of  whom  the  defendant  was  one,  the 

obligation  of  which  was  £700,  conditioned  for  payment 

of  £zSO*     The  defendant  pleaded  the  following  facts: 

Certain  parties  were  prosecuted  by  one  John  Budge, 

and  pleaded  not  guilty,  and,  according  to  arrangement, 

the  plaintiff  gave  his  promissory  note  to  the  prosecutor, 

John  Budge,  he  to  forbear  further  prosecuting,  and  as 

part  of  the  arrangement,  the  bond  on  which  the  plaintiff 

sued  was  executed  to  indemnify  him.     Now  the  facts 


{g)  Ante,  p.  fo. 

(A)  Co.  litit  352  a.  See  also  i^tmm  ▼.  Anglo- Ameriean  TeUgrajh 
Cb.,  5  Q.  B.  D.  202 ;  49  L.  J.  Q.  B.  392 ;  2S  W.  IL  290,  where  the 
doctrine  wa*  further  explained  bj  L.  J.  BramweU,  who  remarked  that  an 
estoppel  may  be  said  to  exist  where  a  penon  is  compelled  to  admit  that 
as  true  which  is  not  true,  and  to  act  upon  a  theory  which  is  contrary 
tu  truth. 

(0  I  &  L.  C.  369 ;  2  Wilson,  341. 
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Estoppel  in 
pais. 


shewed  illegality  in  the  whole  matter,  for  it  was  the 
stifling  of  a  criminal  prosecution ;  but  had  the  doctrine 
of  estoppel  applied  here,  the  defendant  would  have  been 
precluded  from  setting  it  up.  It  may  be  noticed  on 
this  point  of  estoppel,  that  if  a  person  in  the  body  of  a 
deed  admitted  having  received  the  consideration  money, 
at  law  he  was  estopped  from  setting  up  that  he  had 
not  received  it;  but  in  equity  he  might  always  have 
done  so,  otherwise,  the  doctrine  of  the  vendor's  lien  for 
unpaid  purchase-money  could  not  well  have  existed. 
Now,  as  the  Judicature  Act,  1873  (A),  provides  that 
where  the  rules  of  law  and  equity  clash,  the  latter  shall 
prevail,  the  consequence  is  that  in  such  a  case  a  person 
is  now  always  able  to  do  what  he  could,  as  above 
stated,  have  formerly  done  in  equity.  Estoppel,  how- 
ever, besides  being  by  record  or  deed,  may  also  in  some 
cases  be  in  pais,  i.e,  by  the  conduct  of  the  parties ;  e.g. 
where  an  infant,  having  made  a  lease,  accepts  rent 
after  he  comes  of  age,  he  will  be  estopped  from  denying 
its  validity  (/). 


4.  Ab  to 
coDsideration. 
Definition  of 
a  valuable 
consideration. 


4.  As  to  considercUion, — The  consideration  is  the  price 
or  motive  of  a  contract,  and  is  either  good  or  valuable. 
A  valuable  consideration  may  be  defined  as  some  benefit 
to  the  person  making  the  promise,  or  a  third  person, 
by  the  act  of  the  promisee,  or  some  loss,  trouble,  incon- 
venience to,  or  charge  imposed  upon  the  person  to  whom 
the  promise  is  made  (m).  It  is  an  essential  and  un- 
flinching rule  that  all  simple  contracts  require  a 
valuable  consideration ;  if  they  have  no  consideration, 
or  a  merely  good  consideration,  such  as  natural  love 
and  afl'ection,  they  will  not  be  binding,  and  no  action 
will   lie  for   their   breach  (n);    whilst  a  deed  will 


{Jr)  Sect  25  (II). 

(I)  See  hereon  aa  to  effect  37  k  38  Vict.  c.  62,  potit  p.  I97»  note  (g). 
See  also  for  a  further  instance  of  estoppel  in  pais,  Hamill  v.  Mwrphy, 
12  L.  R.  Ir.  40a 

(m)  This  definition  is  gathered  from  what  is  stated  as  to  the  sufiKciency 
of  the  consideration  in  Chitty  on  Contracts,  19,  20. 

(n)  Lampleigh  v.  Braithvaitet  I  S.  L.  C.  151 ;  Hobart,  105. 
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be  perfectly  vaUd  and  binding  with  a  merely  good 
consideration,  or  with  no  consideration  at  all  {0). 
This  distinction  plainly  arises  from  the  fact  of  the 
additional  solemnity  and  importance  of  a  deed. 

It  must  not,  however,  from  this  be  taken  by  the  a  Tolnntaiy 
student  for  granted  that  a  voluntary  deed  is  in  every  ^^^  retplet 
respect  as  good  as  a  deed  founded  on  valuable  con-  3J]?^^JLi 
sideration.     All  that  is  meant  is,  that  as  between  the  on  ridaabie 
parties  it  is  no  objection  to  the  validity  of  a  deed,  and 
no  consequent  answer  to  an  action  brought  upon  it, 
that  there  was  no  consideration  for  the  benefits  con- 
ferred or  the  obligations  entered  into  by  it,  as  it  would 
be  in  the  case  of  a  simple  contract.     But  even  a  deed 
entered  into   without   consideration  stands  on  weak 
ground,  for  there   are  three   ways  in  which  it  may 
possibly  be  affected  on  account  of  its  want  of  con- 
sideration. 

The  statute  1 3  Eliz.  c.  5,  provides  that  all  gifts  '3  Blu-  c.  5. 
and  conveyances  of  either  chattels  or  land,  made  for 
the  purpose  of  defeating,  hindering,  or  delaying  cre- 
ditors, are  void  against  thsm  unless  made  iondjide  upon 
good  (which  means  here  valuable)  consideration,  and 
bond  fide  to  some  person  without  notice  of  the  fraud. 
The  mere  fact  of  any  conveyance  or  assignment  being 
voluntary  will  not  necessarily  render  it  bad  under  this 
statute;  but  the  fact  of  its  voluntary  nature  will 
cause  suspicion  to  attach  to  it,  and  every  such  volun- 
tary instrument  is  therefore  liable  to  be  set  aside  under 
this  statute  (p). 

By  27  Eliz.  c.  4,  it  is  provided  that  all  voluntary  27  Eiiz.  0. 4* 
conveyances  of  land  shall  be  void  against  subsequent 


(o)  An  important  exception  to  this  rule  arises  in  the  case  of  contracts 
in  restraint  of  trade,  which  even  though  by  deed  must  have  a  valuable 
consideration.     See  poit,  p.  277. 

(p)  See  further  as  to  fraudulent  dispositions  under  the  Statute  13 
Elu.  c  5,  po8i,  p.  269. 
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Baokrupioy 
Aot,  2883. 


purchasers  for  valuable  consideration  with  or  without 
notice ;  the  effect  of  which  is,  that  although  a  person 
may  make  a  perfectly  good  voluntary  conveyance  to 
another  of  his  land,  yet  if  he  afterwards  convey  that 
land  for  value,  even  although  the  latter  person  knows 
of  the  prior  voluntary  conveyance,  he  will  take  in 
preference  to  it  (;). 

By  the  Bankruptcy  Act,  1883  (r),  any  voluntary 
settlement  is  void  if  the  settlor  becomes  a  bankrupt 
within  two  years ;  and  if  he  becomes  bankrupt  after 
that  time,  but  within  ten  years,  it  is  also  void,  unless 
the  parties  claiming  under  such  settlement  can  prove 
that  the  settlor  was  at  the  time  of  making  it  able  to 
pay  all  his  debts  without  the  aid  of  the  property  com- 
prised in  such  settlement  (s),  and  that  the  interest  of 
the  settlor  in  such  property  had  passed  to  the  trustee 
of  such  settlement  on  the  execution  thereof. 


S.  Ai  to 
imitatioii. 


6.  As  to 
extent. 


These  three  points,  then,  are  manifest  disadvantages 
under  which  a  deed  stands  when  created  without  con- 
sideration, although,  as  has  been  stated,  no  considera- 
tion is  necessaiy  to  a  deed  to  render  it  valid  as  between 
the  parties. 

5.  As  to  limitation, — A  simple  contract  is  barred 
after  six  years  (t) ;  a  deed  after  twenty  years  (w). 

6.  As  to  their  extent — ^A  deed,  if  the  heirs  were 
bound,  and  the  heir  had  assets  by  descent,  bound  him 
whilst  a  simple  contract  did  not ;  so  that  this  distinc- 
tion between  a  specialty  and  a  simple  contract  was 
formerly  one  of  great  importance,  for  a  simple  contract 


(9)  See  further  hereon  Snell's  Principles  of  Equity,  76-8a 
(r)  46  &  47  Vict.  c.  52,  B.  47. 

(«)  As  to  the  meaning  of  these  last  words  see  Sx  parte  MumU,  tn  re 
BuUervorth,  19  Ch.  D.  586 ;  51  L.  J.  Bk.  (App.)  521. 
(0  21  Jac.  I,  c.  16. 

(11)  3  A  4  Wm.  4f  a  42     See  as  to  limitation  generally,  p<mt,  pp. 
249-257. 
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creditor  had  no  right  to  come  upon  the  real  estate 
descended  to  the  heir  for  part  of  his  debt.     By  3  &  4  3  A  4  Wm.  4, 
Will  4,  c.  104,  this  anomaly  was  done  away  with,  that "'  *^ 
statute  providing  that  real  estate  should  be  liable  for 
pajrment  of  simple  contract  as  well  as  specialty  debts, 
provided,  however,  that  creditors  by  specialty  in  which 
the  heirs  were  bound  should  be  paid  first.     This  dis- 
tinction has  also  now  been  done  away  with  by32&333aA33  vut. 
Vict  c  46,  which  provides  that  all  creditors,  as  well  ^  ^ 
by  specialty  as  simple  contracts,  shall  be  treated  as 
standing  in  equal  degree. 

7.  As  to  their  discharge. — Though  a  simple  contract  7*  Ai  to  dk-  * 
may  be  discharged  in  various  ways  (as,  for  instance,  by  *^*' 
accord  and  satisfaction  (x)  ),  a  deed,  speaking  generally, 
can  at  law  only  be  discharged  by  an  act  of  as  high  or  of 
a  higher  nature  (y).  But  in  equity  a  deed  might  some- 
times have  been  put  an  end  to  by  a  parol  agreement, 
and  it  must  be  remembered  that  the  roles  of  equity  now 
prevail  in  all  cases  (z).  This  last  distinction,  there- 
fore, with  the  previous  one,  may  be  put  down  as  of 
little  practical  importance,  however  valuable  they  both 
may  be  considered  by  the  student  as  points  in  the 
history  of  the  law. 

With  r^ard  to  the  division  of  contracts  into  those  EzpreMuid 
expressed  and  those  implied,  it  is  not  necessary  to  say  ^tt.  ^^ 
much,  as  the  very  names,  indeed,  point  out  what  is 
meant ;  but  it  may  be  useful  tp  enumerate  a  few  cases 
in  which  a  contract  will  be  implied,  as  instances.     If  instancM 

.J  V      •  .1  •  "111       of  implied 

in  any  trade  or  busmess  there  is  some  well-known  contnoti. 
and  established  usage  or  custom,  and  two  persons  enter 
into  any  contract  which  does  not  exclude  such  usage 
or  custom,  and  contains  nothing  antagomstic  to  it, 
the  usage  or  custom  will  be  implied  to  be  part  of 


{x)  Ab  to  which,  Bee  poti,  pp.  247,  24S. 
(y)  See  Broom's  Ckmia.,  275. 
(s)  Jnd.  Act  1873,  sect.  25  (11). 
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their  contract :  so  if  between  two  persons  there  has 
been  a  practice  in  past  years  for  interest  to  be  paid  on 
balances  between  them,  a  contract  will  continue  to  be 
implied  to  that  effect  until  something  is  said  or  done 
to  the  contrary  (a).  Again,  if  a  landlord  gives  his 
tenant  notice  to  quit  or  else  pay  an  advanced  rent, 
and  the  tenant  says  nothing,  but  continues  to  hold 
on,  his  contract  to  pay  such  advanced  rent  will 
be  implied;  and  if  any  deed  or  other  instrument 
contains  a  recital,  or  any  words  shewing  a  clear 
intention  to  do  some  act,  a  contract  to  do  it  is  im- 
plied (b).  So  in  a  recent  case  where  the  plaintiff  had 
left  a  wagonette  with  the  defendant  to  sell  on  com- 
mission and  a  receipt  had  been  given  him  on  which 
was  printed  the  words  "  subject  to  the  conditions  as 
exhibited  on  the  premises,"  it  was  held  that  conditions 
so  exhibited  formed  part  of  the  contract,  and  that  the 
plaintiff  was  bound  by  them  although  he  swore  he  had 
not  read  them  (c). 

Ss^rretium  An  express  contract  is  more  certain  and  definite  than 

^u^vmH*^     an  implied  contract,  which  indeed  can  only  exist  in 

the  absence  of  an  express  contract,  the  maxim  being 

Expressum  facit  cessare  taciturn. 

Exeeuted  and  Again,  on  the  third  division  of  contracts  into  those 
IndkB^^  ^^  executed  and  those  executory,  it  is  necessary  to  say 
but  little,  the  words  almost  explaining  what  is  meant. 
An  executed  contract  is  one  in  which  the  act  has  been 
done,  as  if  a  contract  is  made  for  the  sale  and  pur- 
chase of  goods,  and  the  price  paid  and  the  goods 
handed  over;  an  executory  contract  is  one  in  which 
the  act  contracted  for  is  to  be  done  at  some  future 
time,  as  if  a  person  agrees  to  supply  another  with 
certain  goods  on  the  arrival  of  a  ship  in  which  they 


(c)  See  Chitty  on  Contracts,  59. 
(6)  See  Knight  v.  Oravettnd,  dte.,  2  H.  &  N.  6. 
(c)  Watkina  ▼.  RymiU,  10  Q.  B.  D.  178;  52  L.  J.  Q.  B.  121 ;  31 
W.  R.  337. 
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are.  Contracts  may  also  be  entirely  executed  or 
entirely  executory,  or  in  part  executed  and  in  pait 
executory  (d). 

On  an  executory  contract  one  important  point  may  BreMh  of 
be  usefully  noted  In  such  a  contract,  of  course,  it  MDto!et7 
must  be  apparent  that,  generally  speaking,  no  action 
can  be  brought  for  its  breach  until  the  day  arrives  for 
its  performance ;  but  it  has  been  decided  that  where  a 
person  before  the  day  declares  that  he  will  not  perform 
his  contract,  or  renders  himself  incapable  of  perform- 
ing it^  the  action  may  be  brought  immediately  without 
waiting  for  the  future  day  (e). 

Where  a  valid  contract  has  been  entered  into  between  OonieqneBCM 
the  parties,  and  there  is  a  breach  of  it,  certain  con-^^^]^^^"£|^ 
sequences  flow  from  that  breach.  Looking  at  judg-  «>n*»«t. 
ments  as  contracts  of  record,  if  a  judgment  is  not 
complied  with  by  the  party  agednst  whom  it  is  given, 
there  are  various  means  pointed  out  by  law  for  obtain- 
ing satisfaction  of  it,  the  chief  being  by  execution  (/). 
In  the  case  of  a  breach  of  a  specialty  or  a  simple  con- 
tract, an  action  has  to  be  brought  against  the  person 
committing  the  breach,  and  damages  are  awarded  in  such 
action  for  the  breach,  such  damages  being  estimated  by 
a  jury  in  accordance,  as  far  as  can  be,  with  the  settled 
principles  of  what  is  the  proper  measure  of  damage,  a 
subject  which  will  be  discussed  later  on  in  the  present 
work  (g).  In  some  cases,  also,  relief  may  be  obtained 
beyond  mere  damages,  e.g,  in  an  action  for  breach  of  a 
contract  to  deliver  specific  goods,  a  plaintiff  may,  under 
the  provisions  of  the  Mercantile  Law  Amendment  Act, 


(c2)  As  to  distixictions  between  contracts  executed  and  ezeeutoiy,  see 
CunpbeU  on  the  Law  of  Sale  of  Goods,  2. 

{e)  HodaUr  y.  Dela  Tour,  2  EU.  &  BL  678 ;  Frott  y.  Knight,  L.  R. 
7  Ex.  III.    See  also  pott,  ch.  viiL  pp.  236  et  $eq, 

(/)  As  to  the  different  modes  of  enforcing  a  judgment,  see  Inder- 
maur's  Manual  of  Practice,  4th  ed.  142-154. 

{g)  As  to  the  Measure  of  Damages,  see  pott,  Part  iii  cb.  i. 
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1856  (h),  obtain  an  order  for  the  delivery  to  him  of  the 
specific  goods  themselves  (i). 

Forfeiture  of  In  some  cases,  also,  the  breach  of  a  contract  hj  one 
peoMtion?"^  of  the  parties  may  cause  him  to  forfeit  his  right  to  any 
compensation  for  iiehat  he  has  done  before  breach. 
Thus  if  a  servant  hired  by  the  month  leaves  or  is  dis- 
charged on  account  of  his  misconduct  in  the  middle  of 
a  months  he  will  lose  the  whole  month's  wages  (k). 

Roieiforthe  The  last  subject  to  be  considered  in  the  present 
oontomei^^^  ^  chapter  is  that  of  the  rules  for  construction  of  contracts, 
a  matter  of  considerable  importance.  In  the  first  place, 
it  must  be  observed,  that  while  the  juiy  decide  on 
questions  of  fact,  it  is  for  the  Court  to  put  the  coirect 
construction  on  any  instrument ;  and,  to  ensure  uni- 
formity in  construction  as  far  as  possible,  certain  rules 
have  been  framed  and  handed  down  from  time  to  time. 
These  rules  are  stated  by  Mr.  Ghitty  in  his  work 
upon  Contracts  very  fully  (/),  and  the  most  important 
of  them  are  as  follow : — 

io^o^itroed  ^'  JSvery  agreement  duUl  have  a  reoscmahU  c(mst7ni^ 
reMonabiy.  according  to  the  intention  of  the  parties :  e.g.  if  a  person 
borrows  a  horse,  it  will  be  considered  a  part  of  the 
agreement  that  he  shall  feed  it  during  the  time  it  re- 
mains in  his  possession.  This  is  a  great  and  important 
rule  of  construction,  but  upon  it  two  points  must  be 
borne  in  mind :  "  first,  that  it  is  not  enough  for  a  party 
to  make  out  a  possible  intention  favourable  to  his  view, 
but  he  must^shew  a  reasonable  certainty  that  the  in- 
tention was  such  as  he  suggests;  and,  secondly,  that 
all  latitude  of  construction  must  submit  to  this  restric- 
tion, viz.,  that  the  words  and  language  of  the  instru- 


ct) 19  ft  20  Vict,  a  97,  B.  2. 
(t)  See  pott.  Part  iii.  ch.  i.  pp.  415,  416. 
{k)  See  hereon  also  pott,  ch.  vL  p.  207. 

{I)  See  Chitty  on  Contracts,  74-99,  from  which  pages  the  foUowing 
remarks  on  the  oonstruction  of  contracts  are  mainlj  gathered. 


THSm  BREACH,  Ain>  BULBS  FOB  THEIB  C0K8TBUCTI0N.  23 

ment  will  bear  ihe  sense  sought  to  be  put  upon  them ; 
for  the  Court  cannot  put  words  in  a  deed  which  are  not 
there,  or  put  a  construction  on  the  words  of  a  deed 
directlj  contrary  to  the  plain  sense  of  them  "  (m). 

2.  Agreements  shaU  he  condrued  liberaUyy  €.g.  the  a.  AgrecmMU 
word  Ttun  used  in  a  contract  may  often  be  held  to^«„ji^*"** 
include  both  men  and  women  (n). 

3.  Agreements  shall  le  construed  favourably ;  which  3.  Agraem«nta 
means  that  such  a  construction  shall  be  put  that,  if  aToiiSbly?*** 
possible,  they  may  be  supported :  thus,  if  on  an  instru- 
ment it  is  possible  to  put  two  constructions,  one  of 

which  is  contrary  to  law  and  the  other  not,  the  latter 
shall  be  adopted ;  and  it  is  upon  this  principle  that 
words  sometimes  have  different  meanings  given  to 
them :  thus,  the  word  "  from"  is  primd  fo/cie  exclusiye, 
but  it  always  depends  on  the  context ;  and  the  words 
"  on  "  or  *'  upon "  may  mean  either  before  the  act  to 
which  it  relates,  or  simultaneously  with  the  act  done, 
or  after  the  act  done ;  and  the  word  ''  to  "  may  mean 
"  towards  "  (0), 

4.  Words  are  to  he  understood  in  their  plain,  ordinary,  4.  Wonb  an 
and  popular  sense  ;  but  if  words  have  by  any  usage  of  Jj^  ?n  their 
trade  or  custom  obtained  a  particular  signification,  then  o'dinwry 
that  meaning  will  generally  be  put  upon  them. 

5.  ITie  construction  shall  he  put  upon  the  entire  instru-  5.  The  000- 
menty  so  thai  one  part  may  assist  another  ;  and  it  is  upon  bJj'Sn^the  *^*^^ 
this  rule  that,  to  further  the  evident  intention  of  the  *^**''*  »«■*'«- 
parties,  words  used  in  a  contract  may  be  transposed ; 

(m)  Chitty  on  Contncta,  194. 

(n)  See,  as  to  the  liberal  conBtraction  of  oertain  words  in  statutes  13 
&  14  Vict.  c.  21,  s.  4,  and  see  also  the  Ccmreytrndng  Act,  1881  (44  & 
45  VicL  c.  41),  sect  66,  which  provides  that  "in  the  construction  of  a 
ooTenant  or  proviso  or  other  provision  implied  in  a  deed,  by  virtue  of 
this  Act,  words  importing  the  singular  or  plural  number  or  the  masculine 
gender,  shaU  be  read  as  also  importing  the  plural  or  singular  number 
or  as  extending  to  females,  as  the  case  may  require.'* 

(o)  Chitty  on  Contracts,  79. 
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and  again,  that  where  there  are  general  words  follow- 
ing after  certain  particular  words,  they  will  be  con- 
strued as  only  ejusdem  generis  with  the  particular 
words.  This  rule  also  has  to  be  taken  subject  to  the 
Falsa  demon-  maxim  Falsa  demonstrcUio  non  nocet,  the  meaning  of 
noceu^^  which  maxim  has  been  well  stated  to  be,  "  that  if  there 
is  in  the  former  part  of  an  instrument  an  adequate  and 
sufficient  description  shewing  with  convenient  certainty 
the  subject-matter  to  which  it  was  intended  to  apply, 
a  subsequent  erroneous  addition  will  not  vitiate  that 
description"  (p). 

6.  The  Uxioei       6.  A  contract  is  to  he  construed  according  to  the  law  of 

p^viSrunieM*  <Ae  country  where  made,  except  when  the  parties  at  the 

m*de*^'S       ^^^^  ^  making  the  contract  had  a  view  to  a  different 

coDtractwith   country, — From  this  it  follows  that  if  a  contract  is 

anot^er^         made  anywhere   out  of  England,  and  an  action    is 

country.         brought  on  it  here,  it  will  be  material  to  give  evidence 

to  shew  what  the  law  of  the  place  where  it  was  made 

is  as  to  it  {q) ;  and  with  regard  to  the  last  part  of  this 

rule,  what  is  meant  is,  that  although  the  lex  lod  con- 

tractus  generally  applies,  yet  if  the  parties  have  at  the 

time  in  contemplation  the  performance  of  the  contract 

in  another  country,  then  the  law  of  that  country  will 

apply,  e.g,  if  a  bill  of  exchange  is  executed  here  but 

made  payable  abroad  (r). 

But  in  bring-  And  notwithstanding  the  rule  that  the  lex  loci  con- 
the  Ux  locifori  tractvs  govcrns,  yet,  although  a  contract  is  made 
goTerni.  abroad,  as  regards  the  proceedings  to  enforce  it,  the  Ux 

loci  fori  (that  is,  the  law  of  the  country  where  the 
action  is  brought)  governs ;  so  that,  for  instance,  al- 
though a  contract  is  made  abroad  in  a  country  where 
the   period  of  limitation  for  bringing  the   action  is 


(p)  Chitty  on  ContractB,  86. 

\q)  Per  Lord  Eldon  in  SmaU  ▼.  RoberUj  3  Esp.  163,  1 64. 

(r)  Ab  to  which  »ee  pott,  p.  169.  And  see  kUo  hereon  Jacdbt  y. 
Credit  Lyonnaii,  12  Q.  B.  D.  589 ;  53  L.  J.  Q.  B.  156 ;  32  W.  R. 
761. 
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different  to  what  it  is  here,  yet,  if  the  action  is  brought 
here  our  Statutes  of  limitation  will  bind. 

7.  If  tJiere  are  two  repugnant  clauses  in  a  contract^  the  7.  Of  two  r*- 
first  is  the  one  to  he  received  (s).  ol&aiM  the 

fint  is  to  be 
receiTod. 

8.  2Tu  construction  shaU  he  taken  most  strongly  against  8.  The  eoa- 
the  grantor  or  contractor;  but  this  is  a  rule  not  to  be  be  taken  " 
resorted  to  until  after  all  other  rules  of  construction  »«^'j»*  *^« 

grantor. 

fail ;  and  in  some  cases  it  will  not  apply  at  all — thus 
it  does  not  apply  against  the  Crown. 

9.  Parol  evidence  is  never  admissible  to  vary  or  oon^  9.  p*k>i  •▼>- 
tradict  a  written  eontra4^,  hut  it  is  admissible  to  explain  miaSb?e  to  ' 
in  the  case  of  a  latent,  though  not  in  the  case  of  a  pcUent  J^jj^®'  * 
ambiguity. — ^A  patent  ambiguity  is  one  appearing  on  contract, 
the  face  of  the  instrument ;  a  latent  ambiguity  is  one 

not  so  appearing,  but  raised  by  extraneous  evidence ; 
and  the  distinction  between  these  two  cases  as  to  the 
admissibility  of  parol  evidence  has  been  so  well  stated 
by  Lord  Chief-Justice  Tindal,  that  the  author  cannot 
refrain  from  here  giving  his  remarks,  although  some- 
what lengthy.     His  lordship  stated  as  follows : — 

"  The  general  rule  I  take  to  be  that,  where  the  words  The  distinc- 
of  any  written  instrument  are  free  from  ambiguity  in  idmiiibiiiV 
themselves,  and  where  external  circumstances  do  not  ^  ^^^}  •Tf* 

'  dence  in  the 

create  any  doubt  or  difficulty  as  to  the  proper  applica-  case  of  a  patent 
tion  of  those  words  to  claimants  under  the  instrument  l^b^uity^ai 
or  the  subject-matter  to  which  the  instrument  relates,  chi^Juitice^ 
such  instrument  is  always  to  be  construed  according  to  Ti&daL 
the  strict,  plain,  common  meaning  of  the  words  them- 
selves; and  that,  in  such  case,  evidence  dehors  the 
instrument  for  the  purpose  of  explaining  it  according 
to  the  surmised  or  alleged  intention  of  the  parties,  is 


(<)  It  may  be  noted  that  the  contrary  is  the  rule  in  the  caae  of  a  wiU ; 
for  as  a  sabaequent  wiU  revokes  a  former,  so  a  later  clause  wiU  have 
effect  over  an  earlier. 
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utterly  inadmissible.  The  true  interpretation,  however, 
of  every  instrument  being  manifestly  that  which  will 
make  the  instrument  speak  the  intention  of  the  party 
at  the  time  it  was  made,  it  has  always  been  considered 
an  exception,  or.  perhap's.  to  speak  ire  predsely.  not 
SO  much  an  exception  from,  as  a  corollary  to,  the 
general  rule  above  stated,  that  where  any  doubt  arises 
upon  the  true  sense  and  meaning  of  the  words  them- 
selves, or  any  difficulty  as  to  their  application  under 
the  surrounding  circumstances,  the  sense  and  meaning 
of  the  language  may  be  investigated  and  ascertained 
by  evidence  dehors  the  instrument  itself;  for  both 
reason  and  common  sense  agree,  that  by  no  other 
means  can  the  language  of  the  instrument  be  made 
to  speak  the  real  mind  of  the  party.  Such  investi- 
gation does  of  necessity  take  place  in  the  interpre- 
tation of  instruments  written  in  a  foreign  language ; 
in  the  case  of  ancient  instruments;  in  cases  where 
terms  of  art  or  science  occur ;  in  mercantile  contracts, 
which  in  many  instances  are  in  a  peculiar  language 
employed  by  those  who  are  conversant  in  trade  and 
commerce  ;  and  in  other  instances  in  which  the  words, 
besides  their  general  common  meaning,  have  acquired, 
by  custom  or  otherwise,  a  well-known,  peculiar,  idiom- 
atic meaning,  in  the  particular  county  in  which  the 
party  using  them  was  dwelling,  or  in  the  particular 
society  of  which  he  formed  a  member,  and  in  which 
he  passed  his  life  "  {t), 

Gou  y.  Lord        When  a  contract  has  once  been  reduced  into  writing, 
^^^'  evidence  cannot  be  given  to  shew  that  the  parties  at 

the  time  agreed  by  parol  that  some  other  term  or 
stipulation  should  be  part  and  parcel  of  the  contract, 
for  to  admit  any  such  evidence  would  be  in  effect  to 
vary  the  written  instrument  (u).    If  parties  have  made 


(«)  Shore  v.  Wilson,  9  G.  ft  F.  565-567. 

(u)  OoM  y.  Lord  Nugent,  5  B.  ft  A.  58 ;  SMt  v.  Fatrlamb,  52  L.  J. 
\.  B.  420 ;  48  L.  T.  574. 
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an  executory  contract  which  is  to  be  carried  out  by  a 
deed  afterwards  executed,  the  real  complete  contract 
is  to  be  found  in  the  deed,  and  the  pcurties  have  no 
right  to  look  at  the  contract,  although  it  is  recited  in 
the  deed^  except  for  the  purpose  of  construing  the  deed 
itself;  it  must  not  be  looked  to  for  the  purpose  of 
enlarging,  or  diminishing,  or  modifying  the  contract 
which  is  to  be  found  in  the  deed  itself  (a;).  Of  course 
if  the  contract  is  not  one  which  is  required  to  be  in 
writing,  there  is  nothing  to  prevent  the  parties  sub- 
sequently  making  some  fresh  stipulation  by  parol,  for 
that  will  simply  be  making  to  that  extent  a  fresh 
agreement 

In  addition  to  the  foregoing  rules,  it  may  be  well  Exprtnum 
to  refer  to  a  few  other  points  on  the  construction  oltacUum!^^ 
contracts.  In  mentioning  the  subject  of  implied  con- 
tracts, we  have  already  stated  that  where  there  is  some 
well-known  and  established  usi^e  or  custom  in  a 
trade,  persons  may  be  taken  in  their  contract  to  have 
had  that  in  view  at  the  time ;  and  a  contract  may  be 
construed  on  that  footing,  provided,  of  course,  that  the 
custom  or  usage  does  not  clash  with  the  contract ;  for 
it  is  an  imperative  principle  of  construction  that  when- 
ever there  is  an  implied  contract,  and  the  parties  have 
also  expressly  agreed  on  the  point,  the  maxim  Expres- 
sum  facU  cessare  tadtum  will  have  effect  (y). 

When  a  contract  is  to  be  completed  by  a  certain  As  to  when 
day,  the  rule  at  law  formerly  was  that  time  was  of  the  Msencl  of  a** 
essence  of  the  contract;  but  in  equity  it  was  never  so,  «>^t»o** 
unless  expressly  so  stipulated,  either  at  the  time  of 
the  contract,  or  by  notice  given  afterwards  (z),  or  it 

(x)  Leggoit  ▼.  Barrett,  15  Ch.  D.  306;  28  W.  R.  962 ;  43  L.  T.  641. 

(y)  Ante,  p.  20  ;  and  see  her«H>n  Wiggletworih  y.  DaUiton,  I  S.  L.  C. 
594 ;  DongL  201 ;  Jokruan  v.  BajfUon,  7  Q.  B.  D.  438 ;  50  L.  J.  Q.  B. 
735;  45l^T.  374. 

{z)  However,  a  party  to  a  contract  ib  not  entitled  in  eveiy  ease  by 
giTing  notice  to  make  time  of  the  essence  of  the  contract ;  there  must 
have  been  some  unreasonable  delay  by  the  other  party.  Green  v.  Sevin, 
13  Ch.  D.  589 ;  49  L.  J.  Gh.  166. 
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appeared  to  be  so  intended  from  the  nature  of  the 
property,  e.g.  where  a  reversion  was  being  sold,  i» 
it  might  at  any  moment,  through  the  falling  in  of  the 
life  estate,  become  an  estate  in  possession.  The  rule 
of  equity  on  this  point  now  prevails  in  all  branches  of 
the  High  Court  of  Justice  (a). 

Meaning  of  The  term  **  month  "  in  a  contract  signifies  a  lunar 

"mon^.»*  month  (&),  except  in  the  case  of  mercantile  contracts, 
e.g,  bills  of  exchange,  when  it  signifies  a  calendar 
month.  In  a  statute  passed  before  185 1,  it  means, 
primd  faciey  a  lunar  month,  but  after  that  time  a 
calendar  month  (c). 


(a)  Jud.  Act,  1873, 8.  25  (7). 

(6)  BuUon  V.  Brotm,  29  W.  R.  928 ;  45  L.  T.  343. 
(0)  13  &  14  Vict  c.  21,  8b  4. 
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CHAPTER  11. 

OF  SIMPLE   CONTRACTS,  AND  PABTICULABLY  OF  CASES  IN 
WHICH  WRITING  IS  REQUIRED  FOR  THEIR  VALIDITT. 

A  SIMPLE  contract  may  be  defined  as  an  agreement  Deflnition  of  a 
relating  to  some  matter,  and  either  made  by  word  of  SSJ.*  *^'*" 
month  or  writing  not  under  seal ;  and  such  contracts 
have  been  said  to  be  called  simple  because  they  subsist 
by  reason  simply  of  the  agreement  of  the  parties,  or 
because  their  subject-matter  is  usually  of  a  more  simple 
or  of  a  less  complex  nature  (a).    Simple  contracts  have 
four  great  essentials,  which  are— -(i)  Parties  able  toFoureMonti&u 
contract ;  (2)  Such  parties'  mutual  assent  to  the  con-  inleSk^  ^  ^^ 
tract ;  (3)  A  valuable  consideration ;  and  (4)  Something 
to  be  done  or  omitted  which  forms  the  object  of  the 
contract  (b).      There  are  in  certain  cases  other  re- 
quirements, and  particularly,  in  some  cases,  writing  is 
necessary,  which  will  presently  be  inquired  into. 

Firstly,  then,  as  to  the  parties  to  contract     As  a  Generally 
general  rule,  all  persons  are  competent  to  contract,  for  JSnoni  are^^ 
the  law  presumes  this  until  the  contrary  is  shewn ;  but  competent  to 
this  is  liable  to  be  shewn  in  numerous  cases,  and  it  will 
be  found  that  in  some  cases  the  incompetency  to  con- 
tract is  absolute,  in  others  only  limited ;  in  some  the 
contract  is  of  no  efiect  at  all,  in  others  only  so  with 
regard  to  the  incompetent  party  (c). 

The  chief  cases  of  incompetency  to  contract,  either  oaiei  of  in- 
entire  or  limited,  may  be  stated  to  be  in  the  case  of  Zn^^t!''^  ^ 


(a)  Brown's  Law  Diet.  493. 
lb)  Ghitty  on  Contracts,  8. 
(c)  Ibid.  16. 
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infants,  married  women,  persons  of  unsound  mind, 
intoxicated  persons,  persons  under  duress,  and  aliens ; 
and  as  contracts  with  all  these  persons  are  discussed  in 
a  subsequent  chapter,  nothing  further  need  here  be 
remarked  as  to  them  (d). 

A  person  not        Only  a  party  to  a  contract  can  sue  thereon,  and  a 

oontrMt  can-    pcrsou  takiiig  a  benefit  under  it  but  not  a  party  to  it, 

not  lue  on  it.    Q^nnot  sue,  unless  indeed  there  is  a  provision  in  an  Act 

of  Parliament  enabling  him  to  do  so  (e),  or  unless  the 

circumstances  are  such  that  he  is  entitled  to  say  that 

he  is  a  cestui  gue  trust  of  the  benefit  of  the  contract  (/). 

There  mutt  be  Secondly,  as  to  the  mutual  assent,  it  is  essential 
S'the  partiee.  that  both  the  parties  should  agree  to  exactly  the  same 
thing;  there  must  be  mutuality  in  the  contract,  or 
there  can  be  no  contract  at  all  {g) ;  thus  if  there  is  a 
direct  offer  on  the  one  side,  and  a  direct  and  unequi- 
vocal acceptance  on  the  other,  to  exactly  the  same 
thing,  then  there  is  a  perfect  contract;  but  if  the 
acceptance  is  in  any  way  conditional,  or  introduces  any 
fresh  term  or  stipulation,  then  there  is  no  complete 
contract,  unless  that  fresh  stipulation  is  in  its  turn 
directly  acceded  to  by  the  other  contracting  party  (A). 

Jordan  ▼.  Thus  in  the  case  just  referred  to  below,  of  Jordan 

Norton,  y    Norton,  the  defendant  had  ofifered  to  purchase   a 

horse  of  the  plaintiff,  provided  he  warranted  the 
animal ''  sound  and  quiet  in  harness,"  and  the  plain- 
tiff wrote  in  reply,  warranting  that  it  was  "  sound  and 
quiet  in  double  harness."  It  was  held  that  there  was 
here  no  complete  contract,  the  plaintiff's  warranty  not 


{d)  See  poH^  chap.  Tii 

(0  In  re  Rotherham  Alum  and  Chemical  Co,^  25  Gh.  D.  Ill ;  53  L. 
J.  Ch.  290 ;  32  W.  R.  131. 

(/)  Qandy  v.  Gandy,  W.  N.  (1885)  122. 

(^)  Jordan  ▼.  Norton^  4  M.  lb  W.  155. 

(A)  FovlU  V.  Freeman^  9  Ves.  351 ;  Wiwn  ▼.  BuH,  7  Ch.  D.  29 ;  47 
L.  J.  Ch.  139 ;  Hvtuey  y.  Mom-Payne^  4  App.  Cu.  311 ;  48  L.  J.  Ch. 
846. 
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being  in  the  same  terms  as  was  stipulated  for  hj  the 
defendant  in  his  offer. 

This  role  as  to  mutuality  occurs  most  frequently,  What  11  nee«t- 
not  in  cases  of  parol  offer  and  acceptance,  but  where  uih  « eontnot 
the  contract  is  made  out  from  different  instruments.  ^JJ,^^^"* 
To  establish  a  contract  in  such  a  way  it  is  always 
necessary  to  shew  that  there  is  an  offer,  and  a  direct 
acceptance  of  that  offer.     Thus,  in  a  recent  case.  A.,  BranMon  ▼. 
the  agent  of  an  intending  purchaser  of   leaseholds,  ^^"*"**"' 
vrrote  to  B.,  the  vendor's  agent,  that  he  '^  could  give 
him  £$0  for  the  lease,  plant,  &c.,  if  accepted  at  once." 
B.  in  reply  asked  A.  to  allow  the  offer  to  remain  open 
for  twenty-four  hours,  that  he  might  submit  it  to  his 
employer.     On  the  following  day  he  wrote  to  A. :  ''I  am 
directed  to  accept  your  offer  of  ;£^50  for  the  lease,  &c. 
.  .  .  I  shall  be  here  at  11  to  11.30  to-morrow  morn- 
ing to  sign  contract."     A.  did  not  reach  B.'s  office  until 
twelve  o'clock ;  and  B.,  having  waited  until  a  quarter  to 
twelve,  sold  the  property  to  a  third  party.     It  was 
held  that  the  letters  constituted  a  binding  contract, 
and   specific   performance  was  enforced   against   the 
vendor  (i).     There  is  also   another  point  necessary 
where  it  is   desired  to  make  out   a  contract   from 
different  instruments;  and  that  is,  that  the  different 
instruments    offered   as    constituting   an    entire    con- 
tract must  be  connected  inter  se,  that  is,  by  reference 
in  themselves  to  each  other,  without  the  necessity 
of  any  parol  evidence  to  connect  them.     This  is  well 
shewn  by  the  case  of  Boyddl  v.  Drummond  (k),  which  Boyddi  v. 
was    an    action   for   alleged   breach    of    contract   to  ^^^'"'^"*^- 
take  and  pay  for  a  set  of  prints  from  some  of  the 
scenes  in  Shakespeare's  plays,  and  which  contract,  as 
it  was  not  to  be  performed  within  a  year,  was  required 
to  be  in  writing,  under  the  4th  section  of  the  Statute 
of  Frauds.     The  agreement  in  writing  on  which  it  was 


(i)  Branaon  ▼.  Slammsn^  28  W.  R.  180. 
{k)  II  East,  142. 
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sought  to  charge  the  defendant  was  this,  that  printed 
copies  of  the  prospectus  containing  the  full  particulars 
of  the  publication  lay  on  the  counter  of  the  plaintiff's 
shop  for  inspection,  and  that  there  was  also  a  book  lying 
there,  headed  ''  Shakespeare  Subscribers :  their  signa- 
tures," and  that  the  defendant  had  signed  his  name  in 
this  book ;  but  it  also  appeared  that  there  was  nothing 
in  the  book  containing  the  signatures  referring  to  the 
prospectus,  nor  was  there  anything  in  the  prospectus 
referring  to  the  book,  and  upon  this  it  was  held  that 
there  was  no  binding  contract,  the  reason  being  shewn 
in  the  following  passage  from  one  of  the  judgments 
delivered :  "  If  there  had  been  anything  in  the  book 
which  had  referred  to  the  particular  prospectus,  that 
would  have  been  sufficient ;  if  the  title  to  the  book  had 
been  the  same  as  the  prospectus,  it  might  perhaps  have 
done ;  but  as  the  signature  now  stands,  without  refer- 
ence of  any  sort  to  the  prospectus,  there  was  nothing 
to  prevent  the  plaintifif  from  substituting  any  pro- 
spectuSy  and  saying  that  it  was  the  prospectus  exhibited 
in  his  shop  at  the  time  to  which  the  signature 
related  "  (0- 

An  offer  is  Any  offcr  that  is  made  by  a  person  does  not  bind  him 

tmac^p*^.    ^^^^  ^^  ^  accepted  by  the  person  to  whom  it  is  made, 

for  until  then  he  has  a  lociis  pcenitenticB  allowed  him  (m)  ; 

and  this  is  true,  although  the  person  making  the  offer 

expressly  gives  the  person  to  whom  it  is  made  a  certain 

time  to  accept  or  reject  it.    There  is  nothing  binding 

between  the  parties  until  accepted ;  but  then,  when  the 

unconditional  acceptance  is  once  made,  there  is  a  perfect 

Presamption    and  binding  contract.     When  an  offer  is  made  by  letter, 

of  ittSmtion*^*  which  is  to  be  accepted  by  a  particular  time,  there  is  a 

tooontraot.      presumption  that  the  intention  to  contract  continues 

until  that  time  arrives,  unless  the  offer  is  before  then 


(I)  Per  Le  Blano,  J.,  ii  East,  158.    See  further  Ingram  v.  Little, 
I  C.kK  186  ;  Studde  v.  Wattan,  33  W.  R.  118. 
(m)  RoutUdge  v.  Grant,  4  Bing.  653. 
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rescinded ;  so  that  where  in  one  case  an  ofifer  was  made 
by  the  defendant  to  sell  at  a  certain  price,  "  receiving 
an  answer  hj  return  of  post/'  and  through  the  defend- 
ant's mistake  the  plaintiff  did  not  get  the  letter  at  the 
time  he  should  have  done,  but  when  he  did  receive  it 
sent  an  answer  bj  return  of  post,  and  the  defendant  had 
in  the  meantime  considered  the  bargain  off,  and  sold 
to  some  one  else,  it  was  held  that  there  was  a  perfect 
contract  (n).  In  another  case,  an  offer  was  made 
which  required  an  answer  by  return  of  post,  and,  by  the 
fault  of  the  post-office  officials,  the  letter  did  not  reach 
the  plaintiff  when  it  ought  to  have  done,  but  directly 
he  did  receive  it,  he  accepted  the  offer;  it  was  held 
that  there  was  a  complete  contract  (0),  It  has  recently 
been  held  that  an  offer  by  telegram  is  presumptive 
evidence  that  a  prompt  reply  is  expected,  and  an 
acceptance  by  letter  may  be  evidence  of  such  unreason- 
able delay  as  to  justify  a  withdrawal  of  the  offer  (p). 
An  offer  of  a  contract  made  by  letter  cannot  be  with- 
drawn by  merely  posting  a  subsequent  letter  which 
does  not  in  the  ordinary  course  of  post  arrive  until 
after  the  first  letter  has  been  received  and  answered  (q). 

It  has  now  been  definitely  decided  with  regard  to  When  a  con- 
a  contract  taking  place  through  the  post,  that  such  a  ^S^  through 
contract  is  complete  directly  the  letter  accepting  the  ^Jj^f'^^^* 
offer  13  posted,  even  although  it  may  never  reach  its 
destination  (r).    It  had  formerly  been  held  that  such  a 
contract  is  not  complete  until  the  letter  of  acceptance 
is  received  by  the  party  making  the  offer  (s),  but  this 


(n)  Adamt  r.  Lindadlf  iB.k  Aid  681.  See  also  Steven9on  v.  McLean, 
5  Q.  B.  D.  356  ;  49  L.  J.  Q.  B.  70X ;  28  W.  R.  916. 

(o)  Punlap  ▼.  Higgins,  I  H.  L.  Gas.  381. 

ip)  Quaierduaint  ▼.  Cole,  32  W.  R.  185. 

\q)  Byrne  v.  Van  Tienhoven,  5  C.  P.  D.  344  ;  49  L.  J.  C.  P.  316 ;  42 
I*.  T.  371. 

(r)  HarM  Cau,  L.  R  7  Gh.  Ap.  587 ;  41  L.  J.  Gh.  621  ;  Tht 
IfouBehold  Fire  and  Carriage  Accident  Inturance  Co.  {Limited)  v.  Grant, 
4  Ex.  DiT.  (G.  A.)  216  ;  48  L.  J.  Ex.  577. 

{$)  British  American  Telegraph  Co,  ▼.  Colson,  L.  R.  6  Ex.  108  ;  40 
L.  J.  Ex.  97. 

C 
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decision  is  now  clearly  overruled,  and  the  law  is  as 
just  stated. 

BeeoTeiy  of  It  has  been  held  that  where  a  person  offers  by  adver- 
byadverSB^^  tisement  a  reward  for  the  doing  of  some  act,  any  person 
ment.  doing  such  act  has  a  right  to  recover  the  advertised 

reward.  This  is  at  first  only  an  offer  to  the  whole 
world  at  large,  but  any  particular  person  doing  the  act 
renders  it  the  same  as  if  the  offer  were  made  to  and 
accepted  by  him,  and  the  doing  of  the  act  required 
amounts  to  a  valuable  consideration,  so  that  all  the 
essentials  of  a  valid  simple  contract  exist  (t). 

The  question  Thirdly,  as  to  consideration.  A  valuable  considera- 
nira  coMider-  *^^^  ^^  already  been  defined  (u),  and  upon  it  the  first 
ation  w  Buffi-  point  to  be  noticed  is  that,  though  some  valuable  con- 
is  agreed  to  be  sidcration  is  an  essential  to  a  simple  contract,  yet  the 
be  TOn^wed.  question  of  whether  or  not  the  consideration  is  sufficient 
for  what  is  agreed  to  be  done  will  not  be  entered  into ; 
thus  cases  have  clearly  decided  that  the  forbearance  of 
legal  proceedings  for  a  very  short  time  is  a  perfectly 
satisfactory  valuable  consideration  for  an  agreement 
to  pay  a  much  larger  sum  (x) ;  but  if  the  professed 
consideration  is  practically  nothing  at  all,  but  simply 
a  nullity,  as,  for  instance,  the  surrender  of  a  tenancy  at 
will,  which  may  be  determined  at  any  time,  then  it  will 
not  be  sufficient.  It  was  also  the  rule  in  equity  in  cases 
of  most  utter  and  unconscionable  inadequacy  of  con- 
sideration— such  inadequacy  in  fact  as  to  shock  the  con- 
science— to  give  relief  on  the  ground  of  some  imposition 
or  fraud,  and  in  the  case  of  bargains  with  expectant 
heirs  it  is  generally  necessary  to  show  that  a  full  con- 
sideration was  paid  (y) ;  but  this,  though  undoubtedly 
now  applying  to  all  branches  of  the  High  Court  of 


{t)  Per  Lord  Campbell,  in  Oerhard  v.  Bates,  2  K  &  B.  476,  Broom's 
Corns.  326. 
(u)  See  ante,  p.  i6l 

(x)  See,  for  instance,  Smith  y.  Algar,  I  B.  &  A.  603. 
(y)  See  hereon  SneU's  Principles  of  Equity,  466,  467. 
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Justice,  does  not,  nevertheless,  do  away  with  the  correct- 
ness of  the  general  rule  that  the  question  of  adequacy  or 
inadequacy  of  the  consideration  will  not  be  entertained. 

When  writing  is  used,  it  has  been  decided  that  it  is  When  writing 
not  sufficient  for  the  writing  to  shew  the  promise  and  ih«w  theooS*' 
then  to  shew  by  parol  that  there  was  a  consideration  jjju^?^/* 
for  that  promise,  but  both  the  promise  and  the  con-  promiie. 
sideration  must  appear  on  the  face  of  the  written  con-  w^iuri. 
tract,  or  it  will  not  be  good ;  for  the  consideration  is 
part  of  the  agreement  (2;),  and  this  is  so,  even  though 
writing  was  not  necessary  to  the  validity  of  the  instru- 
ment ;  for  if  the  parties  have  chosen  to  have  writing, 
then  that  writing  must  contain  the  whole  agreement. 
To  this  rule  there  are  exceptions  in  the  case  of  bills  Ezoeptiom  to 
of  exchange  and  promissory  notes,  in  which,  by  the  *  *     *' 
custom  of  merchants,  the   consideration  is  presumed 
until  the  contrary  is  shewn,  and  also  in  the  case  of 
guarantees,  as  to  which  it  is  provided  by  the  Mercantile 
Law  Amendment  Act,  1856  (a),  as  follows:  "No  special 
promise  to  be  made  by  any  person  after  the  passing  of 
this  Act,  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  being  in  writing,  and  signed  by  the 
person  to  be  charged  therewith,  or  some  other  person 
thereimto  lawfully  authorized,  shall  be  deemed  invalid 
to  support  any  action,  suit,  or  other   proceeding,  to 
charge  the  person  by  whom  such  promise  shall  have 
been  made  by  reason  only  that  the  consideration  for 
such  promise  does  not  appear  in  writing  or  by  neces- 
sary inference  from  a  written  document."     The  reason 
of  this  alteration  in  the  case  of  guarantees  was  because 
it  was  found  in  practice  that  the  rule  led  to  many 
unjust  and  technical  defences  to  actions  upon  guaran- 


(z)  Wain  v.  WarUen,  2  S.  L.  C.  251  ;  5  East,  10.  See,  however,  the 
recent  case  of  In  re  Bamttaple  Second  Annuitant  Society^  50  L.  T.  424, 
where  it  was  held  that  parol  evidence  might  be  admitted  to  shew  that 
there  was  another  consideration  besides  the  one  mentioned  in  the 
contract. 

(a)  19  &  20  Vict  c  97,  s.  3. 
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tees  (h) ;  but  the  student  will  of  course  observe  here 
that  the  statute  does  not  dispense  with  the  necessity 
of  a  consideration  to  a  guarantee,  but  merely  provides 
that  it  need  not  appear  on  the  face  of  the  instrument. 

Considerationi      Considerations  with  reference  to  the  time  of  their 

dinded  with  -  <l         -.i  2  j      •  i.i- • 

referoDoeto     performance    may  be  either   executed^   t.e.    somethmg 
their  iMr^'      douc  before  the  making  of  the  promise ;  executory y  i,e, 
formance.        something  to  be  done  at  a  future  day ;  concurrent,  i.e. 
taking  place  simultaneously ;  or  continuing,  i,e.  partly 
An  executed    performed,  and  partly  yet  to  take  place  (c).     A  very 
will  only  tup-  important  question  to  be  asked  on  this  subject  is.  Will 
^^:idr  an  executed  consideratiou  support  a  promise  ?  and  the 
by  a  precedent  auswcT  is  mainly  fouud  in  the  leading  case  of  Lamp- 
press  or  im-     Icigh  v.  BraUhvmUe  (d),  which  decides  that  **  a  mere 
^^pUigh  T.    voluntary  courtesy  will  not  uphold  assumpsit,  but  a 
Braitkwaite,     courtcsy  moved  by  a  previous  request  will."     An  exe- 
cuted consideration,  therefore,  to  support  a  promise, 
must  be  moved  by  a  precedent   request,  e.g.  if   the 
plaintifif  in  his  statement  of  claim  alleges  that  in  con- 
sideration that  he  had  done  a  certain  act  for  the  de- 
fendant the  defendant  promised,  this  would  be  bad  (e); 
but  if  he  stated  that  in  consideration  that  he  had  done 
a  certain  act  for  the  defendant  at  his  request  the  defend- 
ant promised,  this  would    be  good.      This    previous 
request  may  be  either  express  or  implied,  for  it  will  be 
implied  in  some  few  cases,  of   which  the   following 
are  the  chief : — 

Cases  in  which      I.  Where  the  plaintifif  has  been  compelled  to  do  that 

requMVwm  be  which  the  defendant  was  legally  compellable  to  do  and 

implied.         ought  to  have  done,  e.g»  where  the  plaintifif  was  a  surety 

for  the  defendant  and  has  been  called  upon  to  pay  and 

has  paid  the  amount  for  which  he  was  surety. 


(6)  2  S.  L.  C.  263. 

(e)  Chitty  on  Contracts,  49-53. 

id)  I  S.  L  C.  151  ;  Hobart,  105. 

(e)  See  Rotcoria  r.  Thomaa^  3  Q«  B.  234. 
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2.  Where  the  plaintiff  has  voluntarily  done  what 
the  defendant  was  compellable  to  do,  and  in  consideration 
thereof  the  defendant  has  afterwards  expressly  pro- 
mised to  reimburse  him.  A  person  cannot  recover  for 
his  spontaneous  act  without  such  subsequent  promise  (/), 
but  the  promise  being  made,  then  the  prior  request  is 
implied.  And  even  although  the  debt  which  the 
plaintiff  has  paid  was  one  which  could  not  itself  have 
been  enforced  at  law,  tjg.  a  gaming  debt,  yet  a  promise 
being  made  the  money  paid  is  recoverable  (^). 

3.  Where  the  defendant  has  accepted  the  benefit  of 
the  consideration,  t,g,  if  a  tradesman  sends  to  a  man 
goods  the  latter  never  ordered,  but  he  chooses  to  keep 
them  (A) ;  and 

4.  Where  the  plaintiff  has  voluntarily  done  some 
act  for  the  defendant  which  is  for  the  public  good, 
t.g.  in  paying  the  expenses  of  burying  a  person  in 
the  absence  of  the  one  legally  liable  to  pay  such 
expenses  {%). 

There  are  two  cases  in  which,  though  there  is  actually  Bwrister* 
an  express  previous  request,  no  action  can  be  main-  ijoiani/' 
tained,  viz.,  in  the  case  of  barristers  and  physicians, 
for  any  fee  is  here  looked  upon  as  a  honorarium  (^). 

In  discussing  executed  considerations,  there  is  an-  An  ezeented 
other  important  point  to  be  mentioned,  and  that  is,  that  from  which 
where  from  the  executed  consideration  the  law  implies  l«tiV'«J!f" :.. 

^         pilot  ft  proini*6 

a  promise,  the  force  and  strength  of  the  consideration  is  ^ni  not  sup- 
exhausted  in  producing  an  implied  promise,  and  it  will  ^miae.  ^ 
support  no  express  promise  in  addition  to  it     Thus  it 


(/)  Sl6he»  T.  /^€ww,  I  T.  IL  2a 

(g\  Boflcoe*B  Digett,  510 ;  Knighi  ▼.  Cka,mhei%  24  L.  J.  (C.P.)  121 ; 
Jioaeware  ▼.  BiUing,  33  L  J.  (C.  P.)  55. 
(A)  I  a  L.  C.  158  ;  Chitty  on  Contracti,  5a 
(t)  RoKX)e>  Digest,  513. 
(I;)  See  more  fnUy  hereon  pott,  pp.  194,  198. 
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VTBLS  held  that  where  an  account  had  been  stated  and 
a  sum  found  to  be  due  thereon  to  the  plaintiff,  that 
this  fact  would  not  support  an  express  promise  to  pay 
such  sum  in  fiUuro,  because  the  promise  that  the  law 
implied  from  it  was  to  pay  in  proesenti  (I),  So  again, 
^corta  ▼.  in  the  case  of  Boscorla  v.  Thomas  (m),  where  in  con- 
sideration that  the  plaintiff  fuid  bought  a  horse  of  the 
defendant,  the  defendant  promised  that  the  horse  was 
free  from  vice,  it  was  held  that  there  was  no  considera- 
tion to  support  this  promise,  for  it  was  an  executed 
consideration  from  which  the  law  had  already  implied 
a  promise  to  pay,  and  therefore  it  would  not  serve  to 
support  any  other  promise. 

A  merely  There  are  many  mattery  of  a  past  nature  which  throw 

ration  wiu  not  upou  a  person  a  moral  obugation,  but  though  there 
support  a  pro-  j^g^y^  ^^j^  c^ggg  to  shew  that  a  merely  moral  considera- 

tian  will  support  a  promisjS  (n),  they  may  be  put  aside 
as  undoubtedly  not  law  at  the  present  day,  and  it  can 
be  definitely  stated  that  a  consideration  only  moral 
will  not  be  sufficient  to  support  a  contract.  This 
Beaumont  r.  is  well  illustrated  by  the  case  of  Beaumont  v.  Beeve  (o), 
in  which  it  was  decided  that  a  promise  by  a  man  that, 
in  consideration  that  he  had  seduced  and  cohabited 
with  a  woman,  he  would  make  her  a  certain  payment, 
was  merely  nvdum  pactum^  and  could  not  be  en- 
forced— the  seduction  gave  forth  no  obligation  which, 
according  to  our  laws,  could  be  enforced,  and  there- 
fore no  promise  could  give  a  right  of  action  on  it 
The  student  must  not  confuse  this  with  a  promise  by  a 
man  to  pay  a  sum  to  the  mother  of  his  illegitimate 
child  towards  its  support,  for  this  would  be  perfectly 
valid,  as  a  mother  by  undertaking  the  entire  support 
of  such  child  does  more  than  by  law  she  is  bound  to, 
and  this  forms  a  sufficient  consideration  for  the  promise. 


{I)  Hopkins  v.  Logan,  5  M.  &  W.  247. 

(to)  3  Q.  B.  234. 

(n)  See  them  cited  in  Chitty  on  Contracts,  37* 

(0)  8  Q.  B.  483. 
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But  though  a  merelj  moral  obligation  will  not  con-  Bat  a  monl 
stitute  a  sufficient  foundation  to  support  a  promise,  jet  wuS 


if  it  is  not  entirely  of  a  moral  nature,  but  was  once  ^rwi/fSiL 
a  legal  obligation,  which  has  only  become  a  moral  one  portapromi»a. 
by  reason  of  having  become  devoid  of  legal  remedy,  it 
may  support  a  promise  (p).  The  correct  rule  upon  the 
point  has  been  well  stated  to  be  that  ''an  express 
promise  can  only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  sus- 
pended by  some  positive  rule  of  law ;  but  can  give  no 
oriffinal  right  of  action  if  the  obligation  on  which  it 
is  founded  could  never  have  been  enforced  at  law,  though 
not  barred  by  any  legal  maxim  or  statute  provi- 
sion*' (q).  Thus  in  the  case  of  an  agreement  to  pay  a 
sum  in  consideration  of  past  seduction,  this  is  an  obli- 
gation which  never  could  have  been  enforced  at  law, 
but  in  the  case  of  a  debt  which  has  been  barred  by  the 
Statute  of  Limitations,  though,  being  so  barred,  the 
obligation  to  pay  is  merely  a  moral  one,  yet  it  is  an 
obligation  which  could  once  have  been  enforced,  and 
has  only  been  rendered  simply  moral  by  reason  of  its 
having  become  devoid  of  legal  remedy,  and  the  promise 
to  pay  such  a  debt  is  binding  (r).  This  principle  does 
not,  however,  apply  to  a  debt  from  which  a  bankrupt  is 
released  by  his  order  of  discharge,  for  no  promise  to 
pay  such  a  debt  can  be  enforced  unless  supported  by  a 
new  and  valuable  consideration  (s). 

With  regard  to  an  executory   consideration,  as  it  An  executory 
consists  of  somethiug  to  be  done  at  a  future  day,  of  m^t  geneniiy 
course  before  an  action  can  be  maintained  on  the  con-  ^^Jji^^Je 
tract  the  future  act  forming  the  consideration  must  »n«c*ioii  can 
have  been  done  by  the  plaintiff,  or  he  must  at  least  the  contract. 
have  been  always  ready  and  willing  to  do  it. 

(p)  I  S.  L.  C.  159. 

{q)  Note  to  WennaU  ▼.  Adney,  3  B.  ft  P.  252. 

{n  As  to  limitation  generally,  see  poat,  pp.  249-257. 

(#)  Jakeman  ▼  Cook,  4  £1.  D.  26 ;  48  L.  J.  Ex.  165  ;  27  W.  R.  171. 
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The  doing  of  The  doing  by  a  person  of  an  act  which  he  was 
pewon  wai  already  under  a  legal  obligation  to  do,  cannot  form  a 
bound  to  do  u  consideration :  thus  a  promise  by  a  master  of  a  ship  to 

nooonndera-  •        jjx-       x     ^i.   • 

tion.  pay  his  seamen  a  sum  m  addition  to  their  proper  wages 

as  an  incitement  to  extra  exertion  on  sudden  emergency 
is  not  binding,  for  they  are,  as  seamen,  bound  to  do 
everything  in  their  power  (t). 


As  to  an  im- 
posaible  con« 
■ideration. 


Articled 
clerk's  or 
apprentice's 
premium. 


If  the  consideration  stated  for  a  promise  is  of  such  a 
nature  as  to  be  either  legally  or  morally  impossible,  no 
promise  founded  on  it  will  be  binding  (u).  By  a  con- 
sideration legally  impossible,  is  meant  where  a  person 
agrees  to  do  an  act  which  is  contrary  to  the  law  (x) ; 
and  by  a  consideration  morally  impossible,  is  meant 
where  a  person  agrees  to  do  an  act  which  is  simply  an 
absurdity  as  being  naturally  and  physically  impossible, 
"  as  if  the  consideration  be  a  promise  that  A.  shall  go 
from  Westminster  to  Eome  in  three  hours  "  (y).  Here 
this  is  manifestly  an  absurdity  and  an  impossibility, 
and  from  such  a  promise  no  benefit  or  advantage  can 
result  to  the  other  party,  so  that  it  in  fact  amounts  to 
no  consideration  at  alL  And  although  a  consideration 
did  not  originally  appear  impossible,  yet  if  from  circum- 
stances it  appears  that  it  was  so,  the  rule  equally 
applies,  or  if  it  is  made  impossible  by  statute  (z). 

If  an  apprentice  or  articled  clerk  pays  a  premium, 
and  the  master  dies  before  completion  of  the  period 
of  the  apprenticeship  or  articles,  no  portion  of  the 
premium  can  be  recovered  (a),  unless  there  is  a  stipu- 
lation providing  for  it,  or  the  master  is  a  member  of  a 
firm  (6).     In  the  event  of  the  bankruptcy  of  the  master, 


(t)  Harris  v.  Caj-ier,  3  E.  &  B.  559  ;  Chitty  on  Contracts,  43. 

(tt)  Chitty  on  Contracts,  45,  46. 

{x)  See  Hadam  v.  Sherwoodf  10  Bing.  540 ;  Harvey  v.  Qtbbom^  2 
Lev.  161  ;  Whitmore  v.  Farley,  29  W.  R.  825  ;  45  L.  T.  99. 

iy)  Chiti^  on  Contracts,  45,  46. 

(2)  See  uuinter  ▼.  Leese,  4  M.  &  W.  295  ;  Chitty  on  Contracts,  47. 

(o)  Whincup  Y,  HugKu,  24  L.  T.  N.  S.  76 ;  Ferru  v.  Carr,  28  Ch.  D. 
409  ;  54  L.  J.  Ch.  478. 

(6)  Ex  parte  Bayley,  9  B.  &  C.  691. 
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however,  provision  is  made  by  the  Bankniptcj  Act, 
1883,  for  a  return  of  a  portion  of  the  premium  (c). 

Fourthly,  As  to  the  object  of  the  contract.     This  Th«  object  of* 
must  be  neither  of  an  illegal  nor  immoral  nature,  either  ^t  bTuimi^ 
directly  or  indirectly,  but  if  there  are  legal  and  illegal  ^  immoral. 
acts  stipulated  for  in  a  contract,  and  they  are  clearly 
divisible,  it  will  not  render  the  whole  contract  void  (d). 

To  a  deed,  writing  is,  of  course,  an  essential,  for  to  Caa«i  in  whioli 
constitute  a  deed  there  must  be  a  writing  actually  ntcJmLj. 
sealed  and  delivered;  but  for  simple  contracts  at 
common  law  no  writing  was  necessary,  nor  is  it  at  the 
present  day,  except  in  those  cases  in  which  it  has  been 
rendered  necessary  either  by  statute  or  custom.  Those 
cases  in  which  writing  is  necessary  are  mostly  of 
great  practical  importance,  and  may  be  stated  to  be 
chiefly  as  follows: — 

1.  In  cases  coming  within  the  Statute  of  Frauds  (e) 
and  Lord  Tenteiden's  Act  (/). 

2.  In  the  case  of  grants  of  annuitiea 

3.  Contracts  relating  to  sale  or  assignment  of  copy- 
right. 

4.  Contracts  relating  to  sale  or  transfer  of  ships; 
and, 

5.  Bills  of  exchange,  promissory  notes,  and  other 
like  negotiable  instruments. 

Of  the  above  cases,  by  far  the  most  extensive  is  that 


(e)  46  k  47  Vict  0.  52,  8.  41. 

[d)  See  further  as  to  illegal  contracts,  port,  ch.  ix. 

{e)  29  Car.  2,  c.  3. 

(/)  9  Geo.  4,  c.  14, 
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ProTiflions  of 
the  lit,  and, 
and  3rd  sec- 
tions of  the 
SUtute  of 
Frauds. 


numbered  I,  being  cases  coming  within  the  Statute  of 
Frauds  and  Lord  Tenterden's  Act. 

Of  the  former  statute  the  most  important  sections 
are  the  ist,  2nd,  3rd,  4th,  7th,  and  17th. 

The  ist  section  provides  that  ''all  leases,  estates, 
interests  of  freehold  or  term  of  years  or  any  uncertain 
interest  of,  in,  to,  or  out  of,  any  messuages,  manors, 
lands,  tenements,  or  hereditaments  made  or  created  by 
livery  and  seisin  only  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the 
same  or  their  agents  thereunto  lawfully  authorized  by 
writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not,  either  in  law  or 
equity,  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  efifect,  any  consideration  for  making  any  such 
])arol  leases  or  estates,  or  any  foimer  law  or  usage 
to  the  contrary  notwithstanding."  The  2nd  section, 
however,  goes  on  to  provide,  "  Except,  nevertheless,  all 
leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the 
landlord  during  such  term  shall  amount  unto  two-third 
parts  at  least  of  the  full  improved  value  of  the  thing 
demised."  The  effect,  therefore,  of  these  two  sections 
taken  together  is,  that  a  lease  by  parol  can  only  be 
made  where  it  does  not  exceed  three  years  from  the 
making  thereof,  and  the  rent  is  at  least  two-thirds 
of  the  value  {g).  By  the  3rd  section  all  assignments 
and  surrenders  of  leases  must  be  in  writing,  signed  by 
the  persons  or  their  agents  authorized  in  writing. 


ProTisions  of 
the  7th  sec- 
tion. 


The  7  th  section,  perhaps,  should  hardly  be  mentioned 
in  the  present  work.  It  may,  however,  be  noticed  that 
it  provides  that  trusts  of  land  or  any  interest  in  land 
must  be  in  writing ;  but  it  does  not  require  any  writing 
to  create  a  trust  of  purely  personal  property,  though 


{g)  See  further  hereon,  pott,  ch.  iii.  p.  57. 
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under  section  9  all  grants  and  assignments  of  any 
trust  must  be  in  writing.  There  then  remain  the 
4th  and  17th  sections  to  be  considered. 

The  4th  section  provides  that  "  no  action  shall  be  Proririoot  of 
brought  (i)  to  charge  any  executor  or  administrator  tiotu  ***' 
upon  any  special  promise  to  answer  damages  out  of 
his  own  estate,  or  (2)  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  or  (3)  to  charge  any 
person  upon  any  agreement  made  upon  considera- 
tion of  marriage,  or  (4)  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  or  (5)  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement 
upon  which  such  action  is  brought  or  some  memo- 
randum or  note  thereof  shall  be  in  writing,  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized." 

With  regard  to  promises  by  executors  or  adminis-  Astooontraoti 
trators  to  answer  damages  out  of  their  own  estate,  it  ij^'il:^:: 
need  only  here  be  said  that,  although  the  writing  re-  ^^^J^utof 
quired  by  the  statute  exists,  yet  there  must  also  be  their  own 
some  valuable  consideration  for  the  promise ;  thus  the 
mere  fact  of  an  executor  or  administrator  stating  in 
writing  that  he  will  see  a  certain  debt  paid  is  not 
sufficient   to    render   him   personally   liable   in   the 
absence  of  some  consideration,  e,g.  the  giving  of  time, 
or  forbearing  of  proceedings  by  the  creditor. 

But  the  next  kind  of  contract  mentioned  in  the  4th  A*  tognar- 
section,  viz.  guarantees  or  agreements  to  answer  for  ^^ 
the  debt,  default,  or  miscarriage  of  another  person, 
demands  a  more  lengthened  consideration. 

In  the  first  place  must  be  observed  the  decision  in  Birkmyr  ▼. 
the  leading  case  of  Birkmyr  v.  DameU  (h),  to  the 

(A)  I  S.  L.  C.  326 ;  Salkeld,  27. 
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effect  that  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  for  which  that  other  person 
remains  liable,  is  within  the  statute,  and  must  be  in 
writing ;  but  if  that  other  does  not  remain  liable,  then 
it  is  not  within  the  statute,  and  need  not  be  in  writing. 
To  illustrate  this,  the  following  example  may  be 
given :  A.  goes  into  a  shop  with  B.,  and  says  to  the 
shopkeeper,  "  Supply  goods  to  B.,  and  if  he  does  not 
pay  you  for  them,  then  I  will."  This  is  within  the 
statute,  for  it  is  a  guarantee,  and  to  render  A.  liable 
it  must  be  reduced  into  writing.  But  if  A.  goes 
into  a  shop  with  B.,  and  says,  "  Supply  goods  to  B., 
and  charge  them  to  me,"  this  is  not  within  the  statute, 
for  it  is  no  guarantee,  but  a  direct  sale  to  A.,  the 
goods  being  by  his  direction  sent  to  B.,  and  therefore, 
to  render  A.  liable,  there  need  be  no  writing  (t). 

A  promise  Again,  if  the  promise  is  made  to  the  debtor  himself, 

de^rhrmself  ^^  ^  ^^^  within  the  Statute,  for  the  statute  only  ap- 
"th*  th  P^^^  ^  promises  made  to  the  person  to  whom  another 
statute  of  is  answcrablc  (k).  A  guarantee  may  be  made  for  future 
^~*^  advances,  and  may  be  made  out  from  different  instru- 

ments provided  they  are  connected  inter  se,  without  the 
necessity  of  any  parol  evidence  (/).  A  guarantee  for- 
merly came  within  the  common  rule  (m)  that  the  con- 
sideration as  well  as  the  promise  must  appear  on  the 
face  of  the  instrument,  but  in  consequence  of  the 
difficulty  of  setting  forth  the  consideration  in  a  suffi- 
cient manner  to  satisfy  the  courts  of  law,  this  rule 
proved  to  be  a  grievance  to  the  mercantile  commu- 
tion  need  not    uity  (n),  and,  in  consequence,  the  Mercantile  Law 


(t)  Unleas,  indeed,  it  oomes  within  the  17th  section  of  the  Stfttnte  of 
Frauds,  as  to  which,  see  poit^  ch.  iv.  pp.  88, 89!  The  question  as  to  whether 
words  used  do  or  do  not  amount  to  a  guarantee  in  one  for  the  determi- 
nation of  the  court,  not  the  jury :  Bank  of  Montreal  v.  Muntter  Bank, 
XI  Ir.  Rep.  C.  L.  47. 

{k)  Eoitvfood  V.  Kenyan^  1 1  A.  &  K  446. 

(I)  See  ante,  pp.  31,  32  ;  and  the  case  of  Boyddl  ▼.  Lrummondj  ii 
East,  142,  there  referred  to. 

(m)  Stated  ante,  p.  35. 

(n)  I  S.  L.  C.  330 ;  ante,  pp.  35,  36. 
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Amendment  Act,  1856  (0),  provides  that  a  guarantee  now »ppMr  on 
shall   be   valid  without  the  consideration   appearing  gJlruiee.  ^ 
on  its  face.     The  same  statute  (p)  provides  that  on 
a   surety  paying   the   principal's    debt   he   shall    be 
entitled  to  have  assigned  to  him,  or  a  trustee  for  him, 
every  judgment  or  other  security  held  by  the  creditor, 
notwithstanding   the    same   may  be  deemed   at   law  Right*  of  a 
satisfied  by  his  payment   or  performance,  and   suchf^^priSw- 
person  shdl  be  entitled  to  stand  in  the  place  of  the  p^  ■  ^•"*- 
creditor;    before  this  statute  the  surety  only  had  a 
light  to  collateral  securities,  and  not  to  the  principal 
security   itself.     The   rule  as  to  a  surety's  right  to 
securities  equally  applies  though  he  did  not  know  of 
the  existence  of  such   securities  when  he  became  a 
surety,  his  right  in  no  way  depending  on  contract, 
but  being  the  result  of  the  equity  of  indemnification 
attendant  on  suretyship  (q).     If  a  person  is  surety  to  Sarety  to  or 
or  for  a  person,  he  is  liable  to  or  for  that  person  only, 
and  not  for  any  partner,  and  if  surety  to  or  for  a  firm 
consisting  of  two  or  more  persons,  or  a  single  person 
trading  under  the  name  of  a  firm,  he  is  not  liable  after 
any  alteration  in,  or  addition  to,  the  persons  or  person 
constituting  such  firm  (r). 

The  following  acts  will  operate  to  discharge  a  surety :  Acta  wbioh 
— (l)  any  fraudulent   misrepresentation   or   conceal- ^j^Sge*^  ^ 
ment  (d) ;  (2)  the  failure  of  an  intended  co-surety  to  w«*y* 
execute  (t) ;  (3)  the  creditor's  connivance  at  the  prin- 
cipals  default,  or  his  laches,  but  mere  delay  in  giving  a 
voluntary  forbearance  will  not  be  sufficient  laches  (i^) ; 
(4)  non-performance  of  conditions  by  the  creditor;  (5) 
the  discharge  of  the  principal  (except  as  mentioned  in 

(0)  19  &  20  Vict^  a  97,  B.  3. 

(jD)  Sect.  5. 

iq)  Duncan  Fox  A  Co,  ▼.  Ncrih  A  South  WaJtt  Bank,  L.  R  6  Ap. 
CaseP,  I ;  50  L.  J.  Ch.  355  ;  29  W.  R  763 ;  Forbes  ▼.  /ackton,  19 
Ch.  D.  615 ;  51  L.  J.  Ch.  690 ;  30  W.  R.  652. 

(r)  19  £  20  Vict,  a  97,  s.  4. 

{»)  BaUion  ▼.  Matthewi,  10  C  k  F.  934. 

(1)  EvauM  T.  Brembridge,  25  L.  J.  Ch.  334. 

(v)  PkiUipi  V.  Fordyc€y  2  Chit.  676  ;  Strong  v.  Potter,  25 1,  J.  (C.P.) 
106. 
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the  next  succeeding  paragraph) ;  (6)  any  alteration  of 
the  terms  of  the  contract  between  the  creditor  and  the 
principal  debtor,  which  may  have  the  effect  of  interfer- 
ence for  a  time  with  the  creditor's  remedies  against  the 
principal  debtor  (v)  ;  (7)  a  binding  agreement  by  the 
creditor  with  the  debtor  to  give  him  time,  unless  the 
creditor  and  the  debtor  also  stipulate  that  it  shall  not 
discharge  the  surety,  then  (even  although  not  by  his 
consent)  it  will  not  discharge  him  (x).  A  mere  volun- 
tary giving  of  time,  without  any  obligation  to  do  so, 
will  not  operate  to  discharge  a  surety  (y).  (8)  In  the 
case  of  a  continuing  guarantee,  it  may  always  be  revoked 
and  the  surety  discharged  from  further  liability.  It  is 
not,  however,  ipso  facto  revoked  by  the  death  of  the 
guarantor,  but  notice  of  the  death  of  the  guarantor 
and  of  the  existence  of  a  will,  given  to  the  holder  of 
the  guarantee,  is  constructive  revocation  as  to  future 
advances  (z). 

Position  of  On  a  bill  of  exchange  the  party  primarily  liable  is 

Eiu!**"  ^  *  ^^®  acceptor,  and  the  other  persons  liable  thereon  stand 
in  the  position  of  sureties  for  him,  as  is  hereafter  ex- 
plained (a),  and  the  rule  therefore  as  to  what  acts  will 
operate  to  discharge  a  surety  applies  to  the  persons 
liable  on  a  bill  other  than  the  acceptor.  With  regard 
to  the  release  of  any  principal  debtor,  it  is  enacted  by 
the  Bankruptcy  Act,  1883  (6),  that  the  acceptance  by 
a  creditor  of  a  composition  or  scheme  of  arrangement 
shall  not  release  any  person  who  under  that  Act  would 
not  be  released  by  an  order  of  discharge  if  the  debtor 


(v)  WaiU  V.  ShiUOewortht  lo  W.  R.  132 ;  Tucker  v.  Laing,  2  Kay  & 

J.  745- 

{x)  Owen  V.  Homan^  4  H.  of  L.  Gas.  997  ;  Boaler  v.  Mayor,  19  0.  B. 

(N.S.)  76 ;  (ff-eeit  v.  Wynn,  L.  R.  4  Ch.  App.  204 ;  Norman  v.  BoU,  i 
0.  &  £.  77.  See  reasons  for  this  stated  and  explained  in  SneU's  Prin- 
ciples of  Equity,  502. 

(y)  Bell  V.  Banke,  3  M.  &  G.  258. 

(«)  CotJihart  y.  dementaon,  5  Q.  B.  D.  42 ;  49  L.  J.  Q.  B.  204 ;  28 

W.  R.  355. 
(a)  Seepo<e,  p.  151,  152. 
(6)  46  &  47  Vict.  c.  52,  8.  18  (15). 
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had  been  adjudged  bankrupt    This  had  been  akeady  de- 
cided to  be  the  case  before,  under  the  Act  of  1869  (c). 

An  agreement  to  give  a  guarantee  is  within  the  AgrMment  for 
statute  and  must  be  in  writing  (d).  gi»«n 

An  agreement  made  in  consideration  of  marriage  Meaning  of  an 
does  not  mean  the  actual  promise  of  marriage  (for^^'in^n- 
that  would  be  contrary  to  the  general  usages  of  man-  ^^|JJJ*^^"  ®' 
kind),  but  means  contracts  for  the  doing  of  collateral 
acts  in  consideration  of  marriage  (e).     An  action,  there- 
fore, for  breach  of  promise  of  marriage  may  be  brought, 
although  the  promise  is  not  evidenced  by  writing,  so 
only  that  it  can  be  clearly  proved,  and  the  evidence 
of  the  plaintiff  (as  is  hereafter  mentioned  (/)  )  is  corro- 
borated in  some  material  respect     Contracts  as  to  land 
are  treated  of  in  the  next  chapter  (^). 

The   term   "  an    agreement  not  to   be   performed  As  to  agree- 
within  a  year  from  the  making  thereof,"  seems  on  the  b«*perform^ 
face  of  it  clear  enough,  but  a  more  careful  consideration  ^'^^^  •  y«*'- 
will  shew  the  student  that  doubts  may  arise  on  its 
meaning.     There  may  be  some  contracts  which  it  is 
utterly  impossible  can  be  performed  within  the  year, 
and  others  which  may  or  may  not,  according  to  cir- 
cumstances, be  carried  out  within  the  year — is  the 
statute  to  apply  to  all  or  which  of  these  ?     The  ques- 
tion is  answered  by  the  leading  case  of  Feter  v.  Comp-  Peter  t. 
ton  (A),  which  decides  that  this  clause  in  the  Statute  ^^p^*^- 
of  Frauds  only  means  and  includes  agreements  which 
from  their  terms  are  actually  incapable  of  performance 
within  the  year,  and  does  not  include  contracts  which 
may  or  may  not,  according  to  circumstances,  be  per- 
formed within  that  period.     The  facts  in  that  case 

(c)  Ex  parte  Jaaht,  10  Ch.  App*.  211;  44  L.  J.  Bk.  34. 

\d)  MqUa  y.  Batemant  L.  K.  I  C.  P.  163. 

(e)  Broom's  Corns.  390. 

(/)  Bee  pott.  Part  ill  ch.  ii. 

Q)  See  pottf  ch.  iii.  p.  53  et  teq, 

(A)  I  a  L.  C.  351 ;  Skinner,  353. 
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were  that  the  defendant  had  entered  into  an  agree- 
ment with  the  plaintiff  that,  in  consideration  of  one 
guinea  then  paid  him  by  the  plaintiff,  that  he  would 
pay  the  plaintiff  a  certain  greater  sum  upon  the  day 
of  his  marriage.     The  marrkge  did  not  happen  within 
the  year,  but  it  was  decided  that  there  was  nothing 
in  this  contract  rendering  it  incapable  of  being  per- 
formed within  the  year,  and  that,  therefore,  an  action 
Where  every-  would  lie,  although  not  rcduccd  into  writing.     With 
■ide  w°per-*^*    regard  to  this  kind  of  contract,  however,  it  has  also 
formed  within  \yQQj^  decided  that  an  agreement  is  not  within  the 

a  year.  ° 

statute  provided  that  all  that  is  to  be  done  by  one  of 
the  parties  is  to  be  done  within  a  year,  so  that  where, 
under  a  lease,  in  consideration  of  ^^50  to  be  laid  out 
in  alterations  by  the  landlord,  the  tenant  agreed  to 
pay  an  additional  rent  during  the  residue  of  the  whole 
term  of  the  lease,  it  was  held  that  as  the  laying  out  of 
the  ;^50  was  to  be  within  a  year,  the  agreement  was 
not  within  the  statute  and  need  not  be  in  writing  (t), 
so  that,  had  this  been  considered  the  law  at  the  time 
of  the  decision  in  Peter  v.  Comptan,  there  would  have 
been  no  occasion  to  decide  that  case  upon  the  ground 
that  the  possibility  that  the  marriage  might  happen 
within  the  year  took  it  out  of  the  statuta 

A  contraot  for      An  instance,  however,  of  a  contract  within  the  statute, 
froma'sub^'**  ^^^  therefore  requiring  to  be  in  writing,  may  be  found 

aequent  day     in  an  agreement  for  a  year's  service  from  a  day  sub- 
must  always  be 

iu  writing.  sequent  to  the  date  of  the  contract,  even  if  only  from 
the  next  day  (k) ;  and  if  a  contract  appears  on  its  face  to 
be  intended  to  extend  over  a  year,  although  it  may 
contain  a  condition  by  which  it  may  be  put  an  end  to 
within  the  year,  yet  it  is  within  the  statute,  and  must 
be  in  writing  (I).     It  is,  however,  sometimes  very 


(t)  DonneUan  v.  JUad,  3  B.  &  Ad.  899. 

{k)  BraeegirdU  ▼.  Hrald,  I  B.  &  A.  722;  Britain  y.  RottUer,  1 1 
Q.  B.  D.  123  ;  48  L.  J.  Ex.  362 ;  27  W.  R.  482. 

(I)  Birch  V,  lAverpoolt  9  B.  &  C.  392  ;  Giraud  v.  Bichmond^  2  0.  B. 

835. 
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difficult  to  tell  when  a  contract  is  or  is  not  within  the  Conflict  of 
statute,  and  with  regard  to  some  of  the  cases  it  is,  in 
the  anther's  opinion,  very  difficult,  if  not  impossible, 
to  reconcile  them  with  each  other  (m). 

The  1 7th  section  of  the  Statute  of  Frauds  provides  for  29  c«r.  2,  c  3, 
contracts  for  the  sale  of  goods  either  being  in  writing  "**  *  '^* 
or  as  therein  mentioned,  but  this  section  is  given  and 
dealt  with  fully  in  a  subsequent  chapter  (n). 

The  Statute  of  Frauds,  by  its  provisions,  does  not  whatuafuffi- 
require  any  formal  contract  fully  and  technically  pre-  MdamTto^ 
cise,  but  any  memorandum  is  sufficient  which  con-  ^^Jlt 
tains,  either  expressly  or  by  reference,  the  terms  of  VnxkdB, 
the  agreement,  and  any  written  memorandum  must 
shew  not  only  who  is  the  person  to  be  charged,  but  also 
who  is  the  party  in  whose  favour  he  is  to  be  charged  (0). 
The  memorandum  must  be  a  memorandum  of  an  agree- 
ment complete  at  the  time  the  contract  is  made  (j>);  and 
if  there  is  any  omission  from  it  of  a  material  term  of 
the  contract,  it  is  not  a  sufficient  memorandum  to 
satisfy  the  statute  (£).     Thus  it  has  been  held  that  an 
executory  agreement  in  writing  to  grant  a  lease  for  a  term 
of  years  which  does  not  state  the  date  from  which  the 
term  is  to  commence,  is  not  sufficiently  definite  to 
satisfy  the  Statute  of  Frauds,  and  cannot  be  enforced  (r). 
The  statute  does  not  require  that   the    contract  or 
memorandum  should  be  actually  signed  by  both  the 

(m)  See  particalarly  Murphy  ▼.  Sullivan,  II  Jr.  Jnr.  (N.S.)  iii, 
where  it  was  held  that  a  contract  to  support  a  child  during  its  life  need 
not  be  in  writing,  although  in  Stoeei  v.  Lee  (3  M.  &  Gr.  452)  it  had 
been  held  that  a  contract  for  payment  of  an  annuity  must  he  in  writ- 
ing, though  it  might  determine  within  the  year  by  the  death  of  the 
iimuitant.    See  tSao  hereon  KnowUnan  ▼.  Bluett,  L.  R.  9  £x.  i. 

(»)  Pott,  ch.  iv.  ppl  88-92. 

(o)  Chittj  on  Contracts,  67  ;  Benjamin*8  Sale  of  Personal  Property, 
193-218 ;  Campbell  on  the  Law  of  Sale  of  Goods,  207-215. 

(/))  Munday  v,  Aaprey,  L.  R.  13  Ch.  D.  855  ;  49  L.  J.  Ch.  216  ;  28 
W.  R.  347.  Cave  v.  Baitings,  L.  R.  7  Q.  B.  D.  125  ;  50  L.  J.  Q.  B. 
575 ;  45  L.  T.  348. 

iq)  M'Muflen  ▼.  Hdberg,  6  L.  R.  Ir.  463.  D&nniwn,  ▼.  People's  Cafi 
Co.,  45  L.  T.  187. 

(r)  Wyse  ▼.  RmsseU,  11  L.  R.  Ir.  173. 

D 


50  OF  SIMPLE  CONTEACTS,  AND  OASES  IN  WHICH 

parties  to  it,  but  it  will  be  sufl&cient  if  only  signed  by 
the  person  to  be  charged,  for  that  is  all  that  is  said  by 
the  statute ;  and  although  the  foot  or  end  is  the  most 
proper  place  for  the  signature,  yet  it  need  not  be  there 
—thus  where  a  person  drew  up  an  agreement  in  his 
own  handwriting,  commencing  "  I,  A.  B.,  agree,"  it  was 
held  that  this  was  sufficient  signature,  although  the 
name  A.  B.  was  not  subscribed  at  the  end  (s).  Again, 
it  has  been  held  that  when  a  person  has  usually 
printed  his  name — as,  for  instance,  if  there  is  a  memo- 
randum on  a  bill-head  containing  the  party's  printed 
name — this  may  be  a  sufficient  signature  {t).  It  is, 
of  course,  in  all  these  cases  a  question  of  the  intention 
of  the  party  whether  the  name  should  operate  as  a 
When  an  agent  signature    (u).      The  4th  and  17  th  sections   do  not 

mast  be  autho-  .  i.      i_        •  i.         j        x"l 

rized  in  require  an  agent  who  signs  an  agreement  under  them 

^^ting.  ^  Y^Q  authorized  by  writing;  the   ist  and  3d  sections 

do.  An  agent,  to  execute  a  deed,  must  receive  his 
authority  by  deed,  though  it  has  been  held  that,  in 
the  case  of  two  joint  contractors  by  deed,  one  may 
execute  for  himself  and  the  other,  in  the  presence  of 
that  other,  without  any  authority  from  him  in  writ- 
ing (x).  One  party  to  a  contract  cannot  be  the  agent 
of  the  other,  but  one  agent  may  sign  for  both  parties, 
as  in  the  case  of  a  broker  or  auctioneer. 

9  Geo.  4,  c.  14.  By  Lord  Tenterden's  Act  (y)  it  is  provided  that  no 
acknowledgment  by  a  debtor  to  take  a  case  out  of  the 

19  k  20  Vict.    Statutes  of  Limitation  shall  be  binding  unless  in  writ- 

**  ^'  ing,  signed  by  the  debtor,  or  (by  the  Mercantile  Law 

Amendment  Act,  1856  (z))  by  his  agent;  and  it  may 

Nature  of  an    be  noticed  here  that  any  such  acknowledgment  must 

acknowledg- 


ment. 


(«)  Knight  v.  OrocJrford,  i  Esp.  190,  referred  to  by  Lord  Eldon  in 
Saunderton  v.  Jackson,  2  B.  &  P.  138. 

(<)  Saunderson  ▼.  JaclcBon^  2  B.  &  P.  138 ;  Sehneider  v.  Norrii,  2 
Maule  ft  S.  280. 

(tt)  Colon  V.  Caton,  L.  K.  2  H.  of  L.  Gas.  127. 

(ob)  BaU  ▼.  DumtervUle,  4  T.  R.  313. 

(y)  9  Gea  4,  c.  14,  b.  i. 

{z)  19  &  20  Vict  0.  97,  &  13. 
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either  contain  a  promise  to  pay,  or  be  of  such  a  nature 
that  a  promise  to  pay  may  be  implied,  so  that  where 
the  defendant  wrote,  "  I  know  that  I  owe  the  money, 
but  I  will  never  pay  it,''  this  was  held  to  be  no 
sufficient  acknowledgment  (a).  In  a  recent  case  where 
a  debtor  wrote  to  his  creditor  saying,  ^*  I  thank  you  for 
your  very  kind  intention  to  give  up  the  rent  next 
Christmas,  but  I  am  happy  to  say  at  that  time  both 
principal  and  interest  will  have  been  paid  in  full,"  it 
was  held  that  this  was  not  such  an  acknowledgment 
from  which  a  promise  to  pay  could  be  implied  (b).  It 
seems  that  an  unqualified  admission  of  an  account  being 
open,  or  one  which  either  party  is  at  liberty  to  examine, 
implies  a  promise  to  pay  the  balance  found  due  (c). 
Lord  Tenterden's  Act  (d)  also  provides  that  no  action  Represenu- 
shall  be  brought  to  charge  any  person  by  reason  of  *****■• 
any  representation  as  to  the  character,  conduct,  credit, 
ability,  trade,  or  dealing  of  any  other  person,  that  he 
may  obtain  money  or  goods  upon  credit,  unless  in 
writing,  signed  by  the  person  to  be  charged  therewith. 

An  annuity  is  a  yearly  payment  of  a  certain  sum  of  A.  toRn 
money  granted  to  another  in  fee,  for  Ufe,  or  years,  and  "^^^^• 
charging  the  person  of  the  grantor  only  or  his  person 
and  estate,  in  which  latter  case  it  is  usually  termed  a 
rent-charge  (e) ;  and  by  the  Annuity  Act  (/)  writing 
is  required  for  the  grant  of  an  annuity. 

Copyright  is  the  sole  and  exclusive  liberty  of  mul-  ai  to  copy- 
tiplying  copies  of  an  original  work  or  composition  (^),  ^^^' 


(a)  A*CouH  ▼.  Croit,  3  Bing.  328. 

{h)  Orem  y.  Humphrey,  26  Ch.  D.  474 ;  53  L.  J.  Gh.  625 ;  51 
L.T.  42. 

(c)  Banntry,  Berridgt,  18  Ch.  D.  254;  50  L.  J.  Ch.  630;  29  W.  R. 
844 ;  see  nhopoit,  pp.  253,  254. 

(d)  9  Geo.  4,  o.  14,  B.  6 ;  we  alao  po§t,  pp.  268,  269. 

(e)  Brown's  Law  Diet  36. 
(/)  53  Geo.  3,  c  141. 

ig)  Brown*B  Law  Diet  134 ;  see  further  as  to  copyright,  pott^  pp.  189, 
19a 
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and  by  the  Copyright  Act  (h)  writing  is  necessary,  it 
being  assignable  by  an  entry  of  the  transfer  in  the 
registry  in  the  manner  prescribed  by  the  Act, 

As  to  ihips.  By  the  Merchant  Shipping  Act,  1 8 54  (t),  a  registered 

ship,  or  any  shares  therein,  must  be  transferred  by  bill 
of  sale  under  seal  in  the  form  given,  and  attested  by  a 
witness  and  registered. 

Biiii  and  other      Bills  of  exchange,  promissory  notes,  and  other  like 
^arument*.    negotiable  instruments  have  always  been  required  to  be 
in  writing  and  signed  by  the  custom  of  merchants,  and 
they  are  required  now  to  be  so  by  statute  (ft). 

{h)  5  &  6  Vict.  c.  45. 

(t)  17  &  18  Vict,  c  104,  88.  55  &  57 ;  Bee  also  as  to  ships,  pottj  pp. 
178-184. 

{k)  45  &  46  Vict,  c  61,  As  to  such  instruments  generally,  see  post, 
ch.  V.  pp.  148-177. 
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CHAPTER  III. 

OF  CONTRACTS  AS  TO  LAND,  AND  HEREIN  OF  LANDLORD 

AND  TENANT. 

It  was  stated  in  the  previous  chapter  that  contracts  Contraoti  for 
for  the  sale  of  lands,  tenements,  or  hereditaments,  or  mast^Lwmjt 
any  interest  in  or  concerning  them,  must  be  in  writing,  ^^^^^^  ^J^f 
this  being  one  of  the  contracts  specified  hj  the  4th  a,  e.  3. 
section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3).     Any 
sale  of  land,  even  though  by  auction,  must  therefore 
be  in  conformity  with  the  provisions  of  this  section,  as 
a  general  rule,  though  it  should  be  mentioned  that 
sales  under  an  order  of  the  Chancery  Division  have 
been  held  not  to  be  within  the  statute  (a) ;  and  as  chanoerj 
Chancery  has  been  in  the  habit  of  decreeing  specific  ©u^lfwiro? 
performance  of  a  parol  contract  in  three  cases,  viz. :  contract,  how. 

©ver,  in  thro6 

(1)  Where  set  out  and  admitted  in  the  pleadings  and  csmi. 
the  defendant  does  not  set  up  the  statute  as  a  bar : 

(2)  Where  prevented  from  being  reduced  into  writing 
by  the  fraud  of  the  defendant ;  and  (3),  After  certain 

acts  of  part  performance  (b) ;  now,  in  consequence  of  Effect  of  Judi- 
the  Judicature  Act,  1873  (c),  in  any  of  such  cases  JJ*^"  ^^*» 
effect  would  be  given  to  the  contract  in  all  divisions 
of  the  High  Court  of  Justice. 

But  the  statute  does  not  mention  merely  contracts  The  statute 
for  the  sale  of  lands,  but  also  "  any  interest  in  or  con-  f^terest  in  *°^ 
ceming  them ; "  and  it  is  frequently  a  point  of  some  ^^• 
nicety  to  determine  what  is  and  what  is  not  an  interest 
in  land  within  the  statute.      Good  instances  of  what 

(a)  Attomey-Oeneral  y,  Jkiy,  i  Yes.  Sen.  218. 

(b)  Snell'i  Principlee  of  Equity,  543'55a 
[e)  36  &  37  Vict  c.  66,  a.  25  (11). 
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have  been  held  to  be,  and  what  have  been  held  not  to 
be  an  interest  in  land,  are  found  in  the  decisions  that  a 
contract  for  the  sale  of  growing  grass  upon  land  is  an 
interest  in  land  within  the  statute  (t2),  but  a  contract  for 
What  is  an  the  Sale  of  growing  potatoes  is  not  (e).  The  rule  on 
land?**  "*  *^3  point  is  Stated  in  Mr.  Chitty's  work  on  Contracts  (/) 
as  follows :  "  With  respect  to  emblements,  or  fructus 
indvstriales,  a  contract  for  the  sale  of  them  while 
growing,  whether  they  have  arrived  at  maturity  or  not, 
and  whether  they  are  to  be  taken  ofif  the  ground  by 
the  buyer  or  seller,  is  7U)t  a  contract  for  the  sale  of  an 
interest  in  land ;  but  a  contract  for  the  sale  of  a  crop 
which  is  the  natural  produce  of  the  land,  if  it  be  unripe 
at  the  time  of  the  contract,  and  is  to  be  taken  ofif  the 
land  by  the  buyer,  is  a  contract  for  the  sale  of  an 
interest  in  land  within  the  statute."  To  determine 
accurately  what  is  an  interest  in  land  within  this 
section  and  what  is  not,  is,  however,  frequently  a  most 
difficult  matter ;  indeed  a  learned  judge  (g)  once  stated 
that  there  was  no  general  rule  laid  down  in  any  of 
the  cases  that  was  not  contradicted  by  some  other ;  and 
in  a  recent  case  (h)  Lord  Coleridge  said :  "  I  despair 
of  laying  down  any  general  rule  that  can  stand  the  test 
of  every  conceivable  case.''  It  has  been  held  that  a 
contract  for  the  sale  of  growing  timber,  to  be  cut  by 
the  vendor  or  vendee,  if  it  is  to  be  cut  immediately,  or 
as  soon  as  possible,  does  not  confer  any  interest  in  land, 
and  therefore  is  not  within  the  section  now  under 
discussion,  though  if  the  price  exceeds  ;^  i  o  it  is  within 
the  1 7th  section  (t),  as  being  a  contract  for  the  sale 
of  goods  (k).  In  the  case  of  Marshall  v.  Oreen  above 
referred  to,  Lord  Chief-Justice  Coleridge,  in  deciding 


((f)  Crot^  V.  Waditcorth^  6  East,  602. 
(«)  Evant  ▼.  RoberUf  5  B.  &  G.  829. 
(/)  Pages  282,  283. 

[g)  Loid  AbiDger,  in  Rodwdl  v.  Phillips,  9  M.  ft  E.  501. 
(A)  Marshall  v.  Oreeih  L.  R.  I  0.  P.  D.  38 ;  45  L.  J.  C.  P.  153. 
(t)  As  to  which,  see  pott,  ch.  iv.  pp.  88-92. 

(k)  Smith  y,  Surman,  9  B.  &  C.  561 ;  ManhaU  v.  Orten,  I  C.  P.  Div. 
35 ;  45  L.  J.  0.  P.  153. 
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that  timber  to  be  taken  away  immediately  is  not  an 
interest  in  land  within  this  section,  said:  "Planted 
trees  cannot  in  strictness  be  said  to  be  produced  spon- 
taneously, yet  the  labour  employed  in  their  planting 
bears  so  small  a  proportion  to  their  natural  growth  that 
they  cannot  be  considered  eisfructtis  indtistriales,  but 
treating  them  as  not  being  fructus  indvstriaUsj  the  pro- 
position is  that  where  the  thing  sold  is  to  derive  no 
benefit  from  the  land  and  is  to  be  taken  away  imme- 
diately, the  contract  is  not  for  an  interest  in  land. 
Here  the  contract  was  that  the  trees  should  be  got  away 
as  soon  as  possible,  and  they  were  almost  immediately 
cut  down.  Apart  from  any  decision  on  the  subject,  and 
as  a  matter  of  common  sense,  it  would  seem  obvious 
that  a  sale  of  twenty- two  trees,  to  be  taken  away  imme- 
diately, was  not  a  sale  of  an  interest  in  land,  but  merely 
of  80  much  timber"  (l).  From  these  observations  it 
would  seem  that  if  timber  is  not  to  be  immediately 
taken  away,  but  is  to  remain  on  the  land  and  derive 
some  benefit  therefrom,  it  will  be  an  interest  in  land. 
The  following  contracts  may  also  be  mentioned  as  P*rticiii»T 


having  been  decided  tk?^  to  be  an  interest  in  land  the  point, 
within  the  statute : — 

A  contract  for  the  sale  of  railway  shares. 

A  contract  by  a  tenant  in  possession  by  which  he 
agreed  to  pay  an  additional  sum  per  annum  in  con- 
sideration of  improvements  by  the  landlord. 

An  agreement  for  lodging  and  boarding  in  a  house. 


(0  ManhaU  y,  Oreen,  i  C.  P.  Div.  39,  40 ;  45  L.  J.  G.  P.  153.  In 
ft  cate  of  Seovdl  v.  BoxaU,  i  Y.  &  J.  396,  it  was  held  that  a  contract 
for  the  sale  of  growing  underwood  was  a  contract  or  gale  of  an  interest 
in  land  within  this  section,  but  in  that  case  it  did  not  appear  when  it 
was  to  be  cut,  and  probably  had  it  been  that  the  underwood  was  to 
have  been  cut  immediately  it  would  have  been  decided  the  other  way. 
As  a  further  instance  of  a  contract  held  to  relate  to  an  interest  in  land, 
see  WhafR4)re  ▼.  Farley,  28  W.  R.  908 ;  43  L.  T.  192 ;  also  Wd>ber  v. 
Xtt,  9  Q.  R  D.  315  ;  51  L.  J.  Q.  B.  485 ;  30  W.  R.  486,  where  it  was 
held  that  a  grant  of  a  right  to  shoot  over  land,  and  to  take  away  a 
part  of  the  game  kiUed,  comprises  an  interest  in  land. 
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An  agreement  by  a  landlord  with  a  quitting  tenant 
to  take  the  tenant's  fixtures  (m). 

Title  to  be  On  a  Contract  for  sale  of  land,  in  the  absence  of 

■hewn  to  land,  gtipujations  to  the  contrary,  the  title  was  formerly  sixty 
years,  but  now,  under  the  Vendors  and  Purchasers 
Act,  1 874  (w),  in  the  completion  of  any  contract  made 
after  December  31,  1 874,  it  is  forty  years  (0),  and  if  it 
is  a  leasehold  property  the  purchaser  cannot  now  call 
for  the  title  to  the  reversion,  whether  freehold  or  lease- 
hold (j>).  On  a  contract  for  the  sale  of  land  the  vendor 
is  only  bound  to  disclose  to  the  purchaser  facts  relating 
to  the  property  which  in  the  ordinary  course  of  events 
he  could  not  discover  for  himself,  and,  generally  speak- 
ing, a  purchaser  is  not  under  any  obligation  to  disclose 
to  a  vendor  facts  which  he  is  aware  of  which  enhance 
the  property's  value,  e,g.  his  private  knowledge  of  the 
existence  of  minerals  under  the  land. 

One  pnrty  to  With  regard  to  a  proper  signature  within  the  statute, 
^nn<^ign  for  ^^®  party  to  the  contract  cannot  be  the  agent  of  the 
the  other.  other,  but  a  third  person — e.g.  the  auctioneer  at  a  sale — 
can  be  the  agent  of  both  parties.  On  a  sale  of  land  the 
name  of  the  vendor  or  some  sufficient  description  of  him 
should  be  inserted  before  the  contract  is  signed.  The 
mere  term  "  vendor  "  is  not  a  sufficient  description  (q), 
but  the  word  "  proprietor  "  has  been  held  sufficient  (r). 

Different  ways      A  tenancy  may  exist  in  various  different  ways,  as 
tenancy  may    ^^  oue  holds  either  for  a  fixed  period,  or  simply  from 

exiit. 

(fn)  See  Chitty  on  Contracts,  282-285.  ^^  ^'^  been  held  that  an 
agreement  requires  just  as  much  to  be  in  writing  if  the  interest  in  the 
land  moves  to  the  plaintiff,  as  it  would  if  it  moved  from  him :  Eonayne 
V.  Sherrardf  1 1  Irish  Reps.  (C.L.)  146. 

(n)  37  &  38  Vict  0.  78. 

(0)  Ibid.  8.  I. 

(p)  Ibid.  s.  2  ;  44  &  45  Vict.  e.  41,  a  3  (i). 

iq)  Potter  v.  Duffidd,  L.  R.  18  Eq.  4 ;  43  L.  J.  Ch.  472. 

(r)  RouUer  v.  Miller,  L.  R.  3  App.  Cas.  1 1 24 ;  48  L.  J.  Ch.  10 ;  Sale 
y.  Lambertf  L.  R.  18  Eq.  I ;  43  L  J.  Ch.  47a  See  also  CaUing  v. 
King,  5  Ch.  Div.  660 ;  46  L.  J.  Ch.  384. 
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year  to  year,  or  at  will  or  sufferance.     By  the  ist  sec- 
tion of  the  Statute  of  Frauds,  all  leases,  estates,  interests  sutate  of 
of  freehold  or  terms  of  years,  or  any  uncertain  interest  i^H^.  ** 
of,  in,  to,  or  out  of  land,  must  be  in  writing  signed  by 
the  persons  or  their  agents  atUhorized  hy  writing,  or  shall 
have  the  force  and  effect  of  estates  at  will  only  (s). 
The  2nd  section  excepts  from  this  provision  leases  not 
exceeding  three  years  from  the  making  thereof,  at  two- 
thirds  of  the  full  improved  value  {t).    And  by  the  3rd 
section  all  assignments  of  leases  (not  being  copyhold 
or  customary  property)  must  in  a  like  way,  as  is  pro- 
vided in  the  ist  section  as  to  leases,  be  in  writing.    By 
8  &  9  Vict.  c.  1 06  {u)y  every  lease  required  by  law  to  *^<1  awign- 
be  in  writing,  and  assignments  of  leases  (not  being  leiues. 
copyhold)  shall  be  void  at  law  unless  made  by  deed. 

The  student  will  observe  that  though,  under  the  An  agreement 
2nd  section,  leases  not  exceeding  three  years  may  be  mn«t  iShrtye 
made  by  parol,  yet,  by  force  of  the  4th  section,  any  ^  '^  writing. 
agreement  for  a  lease,  for  however  short  a  time,  must 
be  in  writing. 

As  above  stated,  the  strict  provision  of  the  statute  statate  pro- 
is,  that  leases  which  it  requires  to  be  by  writing,  and  feweVnot  in 
which  are  not,  are  to  have   the  force  and  effect  of^*i°K"^*|^ 
estates  at  will  only ;  but  although  this  is  so,  to  simply  effect  of  or- 
state  that  fact  in  answer  to  a  question  on  the  effect  of  ***** **  ^^  ' 
such  a  lease  would  be  useless.     The  well-known  case  of 
Clayton  v.  Makey  (v)  decides  the  point,  that  notwith-  Clayton  v. 
standing  the  said  enactment,  yet  if  a  tenant  under  ^^***^* 
such  a  lease  enters  and  pays  rent,  it  may  serve  as  a 
tenancy  from  year  to  year.     In  the  first  instance,  no 
doubt,  all  the  tenant  has  is  a  tenancy  at  will  in  strict 
conformity  with  the  statute,  but  the  Court  leans  against 
that  tenancy  and  in  favour  of  a  tenancy  from  year  to 


(f)  This  section  iq  set  out  verbatim,  antCf  p.  42. 
{t)  Tliis  section  is  set  out  verbatini,  ante,  p.  42. 
(tt)  Sect.  3. 
(r)  2  8.  L.  C.  106;  ST.  R.  3. 
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year  (x),  and  therefore  it  is  afterwards  converted  into 
that  Further,  if  a  person  holds  under  a  lease  which 
from  any  cause  is  void  under  the  Statute  of  Frauds, 
or  from  not  being,  as  now  required  to  be  (y),  by  deed, 
Doe  (1.  Rigge  or,  if  a  tenant  holds  over  after  the  expiration  of  his 
^'  ^^'*  lease,  and  continues  to  pay  a  yearly  rent,  he  will  hold 

under  the  terms  of  the  lease  in  other  respects  so  far  as 
they  are  applicable  to  the  new  tenancy  from  year  to 
year  (z). 

Notice  on  A  yearly  tenant  is  entitled  to  and  must  give  a 

tenancy""**^  reasonoile  notice  to  quit,  which  has  been  held  to 
mean  half-a-year's  notice,  ending  at  the  period  at 
which  his  tenancy  commenced.  If,  however,  it  is  a 
tenancy  xmder  the  Agricultural  Holdings  Act,  1883,  a 
year's  notice  is  necessary,  expiring  at  the  end  of  the 
current  year  of  the  tenancy  (a).  To  determine  a 
weekly  tenancy,  again,  a  reasonable  notice  is  required, 
but  it  is  doubtful  what  is  meant  by  a  reasonable  notice, 
and  the  safest  plan  is  to  give  a  week's  notice  (b) ;  to  de- 
termine a  tenancy  in  lodgings  also  all  that  is  required 
is  a  reasonable  notice  according  to  the  circumstances 
of  the  case.  Though  a  written  notice  to  quit  is  always 
advisable,  a  parol  tenancy  may  be  determined  by  a 
Notice  to  q^uit  verbal  notice  (c).  Where  several  premises  are  let 
premiBes.""**  Under  One  common  rent,  notice  to  quit  part  of  them 
only  cannot  be  given  (d),  except  to  a  certain  extent 
under  the  Agricultural  Holdings  Act,  1883,  which 
provides  (e)  that  a  landlord  may  give  notice  to  quit 
^  part  only  of  the  demised  premises  in  order  to  make 
certain  improvements  mentioned  in  the  Act;  but 
the  tenant  will  be  entitled  to  compensation,  and  may 

(x)  RicJiardton  v.  Langndge,  Tudor*8  Con.  Caaes,  4  ;  4  Taunt  '128. 
(y)  By  8  &  9  Vict.  c.  lo6,  8.  3. 
(z)  Doe  d.  Rigge  v.  Bell,  2  S.  L.  C.  100 ;  5  T.  R.  471. 
(a)  46  &  47  Vict  c.  61,  8.  33  ;  and  see  wUkiiuon  v.  Calvert,  L.  R.  3 
C.  P.  Div.  360 ;  47  L.  J.  O.  P.  679. 
(6)  See  hereon,  2  S.  L.  G.  112. 
(c)  WoodfaU'8Landlonl  and  Tenant,  318. 
(c£)  Ibid. 
(€)  46  &  47  Vict.  c.  61,  8.  41. 
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within  twenty-eight  days  accept  the  notice  for  the  entire 
holding.  If  a  tenant  holds  under  a  lease  made  by  two 
or  more  joint  lessors  they  should  all  join  in  giving 
notice  to  quit,  but  notice  to  quit  by  one  on  behalf  of 
all,  whether  authorised  by  the  others  or  not,  will  put 
an  end  to  the  tenancy  (/).  As  stated,  if  a  tenant  holds 
over  after  the  expiration  of  his  lease,  he  may  by  pay- 
ment of  rent  be  converted  into  a  yearly  tenant,  and 
until  then  he  is  a  tenant  at  sufferance ;  but  if  a  term 
determines  and  the  landlord  has  made  a  demand  and 
given  notice  in  writing  for  possession,  and  the  tenant 
holds  over,  he  is  liable  to  pay  double  the  yearly  value  of 
the  premises,  unless  he  had  a  bond  fde  belief  that  he 
had  a  right  to  so  hold  over  {g) ;  and  if  a  tenant  gives 
notice  of  quitting  to  his  landlord  and  does  not  quit  at 
that  time,  he  is  liable  to  pay  double  the  yearly  rent 
of  the  premises  (A).  If  a  landlord  gives  notice  to  his 
tenant  to  quit  or  pay  an  increased  rent  and  the  tenant 
does  not  quit,  his  agreement  to  pay  the  increased  rent 
will  be  implied  (i). 

A  tenancy  at  will  sometimes  arises  by  the  construe-  Tenancy  at 
tion  of  the  law,  e,g,  in  the  case  of  a  mortgage,  the  oonstruotion  ^ 
courts   of  law  always   considered  the  mortgagor  as  °'  ^^' 
simply  the  tenant  at  will,  or  rather  at  sufferance,  of  the 
mortgagee,  and  liable  to  be  ejected  at  any  time,  so  that  he 
could  not  bring  any  action  in  respect  of  the  mortgaged 
lands,  nor  make  a  lease  of  them  to  bind  the  mortgagee 
although  he  continued  in  possession  of  them.     It  is, 
however,  now  provided  by  the  Judicature  Act,  1873, 
(i),  that  "  a  mortgagor  entitled  for  the  time  being  to  Proviaion  of 

.,  •  •    X     i  i.1-  i.         :x  Hi,     *t  Judicature 

the  possession  or  receipt  of  the  rents  and  profits  of  any  Act,  1873,  aa 
land  as  to  which  no  notice  of  his  intention  to  taket?«^*™®' 

mortgagors. 

(/)  Tudor's  Con.  Caeea,  39. 

Of)  4  Geo.  2,  c.  28,  B.  I. 

(A)  II  Geo.  2,  c.  19,  8.  18. 

{%)  See  anUf  p.  2a  See  farther  m  to  a  contract  being  Implied 
or  not  from  silence  and  acquiescence,  WUcox  v.  Redhtadf  49  L.  J.  Gh. 
539 ;  28  W.  R.  795. 

(*)  36  *  37  Vict  c.  66,  a  25  (5). 
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possession  or  to  enter  into  the  receipt  of  the  rents  and 
profits  thereof  shall  have  been  given  by  the  mortgagee, 
may  sue  for  such  possession  or  for  the  recovery  of  such 
rents  or  profits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong  relative  thereto 
in  his  own  name  only,  unless  the  cause  of  action  arises 
upon  a  lease  or  other  contract  made  by  him  jointly 
with  any  other  person."  And  in  addition  to  this  the 
Conveyancing  Act,  1881  (l),  now  allows  of  leases  being 
made  by  a  mortgagor  remaining  in  possession,  on  certain 
terms  (m). 


A  tenant  is 
estopped  from 
disputing  his 
lessor's  title. 


A  tenant  is  estopped  from  disputing  his  lessor's  title, 
therefore  where  a  tenant  acquires  possession  under  a 
person  who  claims  as  devisee,  it  is  not  competent  for 
him  to  set  up  any  objection  to  the  devise.  Payment 
of  rent  impliedly  admits  a  tenancy  (n),  and  a  tenancy 
may  indeed  sometimes  be  implied  from  other  acts  (o). 


Liability  of 
tenant  from 
year  to  year 
for  repairs. 


A  tenant  from  year  to  year  in  the  absence  of  agree- 
ment is  only  bound  to  keep  the  premises  wind  and 
water  tight,  and  is  not  bound  to  do  any  general  repairs, 
e.g.  to  make  good  accidental  fire,  wear  and  tear  of  time, 
or  the  like,  but  an  act  arising  from  his  own  voluntary 
negligence  he  is  liable  for,  e.g.  to  repair  broken  windows. 
Where  a  tenant  covenants  generally  to  keep  the  premises 
in  good  repair,  and  to  deliver  them  up  in  good  repair 
at  the  end  of  the  term,  it  is  not  sufficient  to  keep  them 
in  the  same  state  of  repair  as  they  were  in  at  the  com- 
mencement, if  they  were  then  in  bad  repair.  The 
class  and  description  of  the  house  may,  however,  be 
taken  into  account,  as  whether  it  is  an  old  or  a 
new  one,  and  it  must  be  kept  and  delivered  up  in 
good  repair  with  reference  to  the  class  to  which  it 


{I)  44  ft  45  Viot.  0.  41. 

(m)  Sect.  18. 

(n)  Chitty  on  Contracts,  307. 

(0)  0*Kerfe  y.  WaUh,  SLR.  Ir.  184. 
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belongs  (p).     If  the  premises  are  burnt  down  under 

such  a  covenant^  the  tenant  will  have  to  reinstate  them 

unless  the  contrary  has  been  provided.     If  a  fire  is 

caused  by  any  person's  gross  negligence,  such  person 

is  liable  for  it  to  the  person  injured.     In  the  absence 

of   express  agreement  a  landlord  is  not  under  any  Landlord 

obligation  to  repair  the  demised  premises,  and  it  seems  ^pi^.^"^  ** 

that  the  fact  of  premises  becoming  uninhabitable  from 

the  want  of  proper  repairs  will  not  entitle  the  tenant 

to  quit  without  notice,  and  is  no  answer  to  an  action 

for  the  rent     With  regard  to  farms,  a  promise  is  implied 

by  the  law  on  the  part  of  a  yearly  tenant  to  use  the 

farm  in  a  husbandlike  manner  and  cultivate  it  according 

to  the  custom  of  the  country  (j).     Where  there  is  a 

covenant  by  the  landlord  to  do  repairs,  the   tenant 

must  give  him  notice  of  any  want  of  repair,  so  as  to 

give  him  an  opportunity  of  doing  the  same;  and  if 

the  tenant  executes  the  repairs  without  notice  to  the 

landlord  that  they  needed  doing,  he  cannot  compel  the 

landlord  to  pay  for  them  (r). 

As  to  the  liability  to  pay  rates  and  taxes,  the  general  Liability  to 
rule  is  that  they  fall  upon  the  tenant  in  the  absence  r^tM.'iuxe*. 
of  express   agreement;   but   property  tax  forms  an JJ^^^JJ**"" 
exception  to  this  rule,  and  must  always  be  allowed  by 
the  landlord  even  though  the  tenant  has  covenanted  to 
pay  it,  the  rule  being  that  the  tenant  should  in  the  first 
instance  pay  it,  and  is  then  entitled  to  have  it  allowed 
to  him  out  of  his  rent  (s).     The  landlord  is  ordinarily 
liable  for  the  land  tax  and  sewers  rate  (unless  indeed  it 
is  only  for  ordinary  or  annual  repairs),  and  if  the  tenant 
pays  them  under  compulsion,  express  or  implied,  he 
may  deduct  them  from  his  rent,  but  any  others  he  cannot 
generally  deduct  (t).    Tithe  rent  charge,  however,  is  not 


{p)  Prideanz,  vol.  ii  p.  12. 

{q)  See  generallv  hereon  WoodfalVs  Landlord  and  Tenant,  560-576. 

(r)  BugaU  y.  M'Lean,  W.  N.  (1885)  96. 

(«)  5  ft  6  Vict.  c.  35,  as.  60^  103. 

(()  Woodfall'8  Landlord  and  Tenant,  528,  529,  533,  543. 
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a  charge  upon  the  person  of  the  owner  or  occupier,  but 
upon  the  land,  and  therefore,  in  the  absence  of  agree- 
ment to  the  contrary,  a  tenant  paying  it  may  deduct 
it  from  his  rent.  Ordinarily  in  a  lease  there  is  an 
express  covenant  that  the  tenant  shall  pay  all  rates, 
taxes,  and  assessments.  The  addition  of  the  word 
"assessments"  makes  the  covenant  more  comprehensive, 
and  includes  some  payments  the  tenant  would  not  be 
liable  to  make  were  it  not  used,  e.g,  land  tax  and  sewers 
rate,  provided  that  the  covenant  is  to  pay  all  rates,  taxes, 
and  assessments  imposed  on  the  landlord  or  tenant  in 
respect  of  the  premises  {u), 

A  tenant  may  Although  thcremaybc  nothing  in  a  lease  to  that  effect, 
TaTe  righte  by  *  tenant  may  sometimes  by  custom  have  certain  rights, 
custom.  on  the  ground  that  the  parties  have  contracted  with 

reference  to  that  custom,  and  an  implied  contract  has 
been  thus  created  {x).  This  often  occurs  in  the  case 
of  farming  tenants  with  reference  to  the  custom  of  the 
country  as  to  their  rights  on  giving  up  possession  of 
their  farms.  If  a  lease  contains  any  particular  stipula- 
tions as  to  the  manner  in  which  a  tenant  is  to  quit, 
and  what  he  is  to  be  entitled  to  on  quitting,  then 
the  rule  eucpressum  facU  cessare  taciturn  applies,  and 
no  custom  can  have  any  effect ;  but  if,  though  there  is 
a  lease,  it  is  silent  on  this  point,  then,  as  was  decided 
WiggieiwoHh  in  the  casc  of  Wigglesvxyrth  v.  Dailison  (y),  the  tenant 
V.  Daiitton.     j^^y  ^j^^  advantage  of  the  custom  («). 

Fixtures.  Quostious  frequently  arise   between  landlord  and 

tenant  as  to  the  right  to  fixtures.  The  term  fixtures 
is  used  sometimes  with  different  meanings;  strictly 


(tt)  Budd  V.  MarshaU,  5  G.  P.  D.  481 ;  50  L.  J.  Q.  B.  24 ;  29  W.  R 
148.  AUum  y.  Dickituon,  9  Q.  B.  D.  632  ;  52  L.  J  Q.  B.  190 ;  30  W. 
R.  930.  In  re  Rdbertton  ds  Thome^  47  J.  P.  566.  Wilkinton  v.  CoUyer, 
13  Q.  B.  D.  I  ;  53  L.  J.  Q.  B.  278 ;  32  W.  R  614. 

(x)  See  ante,  pp.  19,  2a 

iy)  I  S.  L.  C.  594 ;  Doagl.  201. 

(z)  Tucker  v.  lAwjtr,  8  App.  Gas  508  ;  $2  L.  J.  Ch.  941 ;  32  W.  R. 
40. 
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speakings  it  signifies  things  affixed  to  the  freehold,  but  Meaning  of 
it  may  also  be  used  as  signifying  chattels  annexed  to  *^*  *®™' 
the  freehold,  but  which  are  removable  at  the  will  of  the 
person  who  annexed  them  (a).  The  rule  at  common 
law  as  to  things  affixed  to  the  freehold  is  expressed  by 
the  maxim  of  our  law,  Quicquid  pkmtatur  solo,  solo 
cedit ;  but  this  rule,  being  found  to  operate  in  dis- 
couragement of  trade,  has  been  gradually  much  miti- 
gated It  may  be  stated  generally  that  fixtures  erected 
for  the  purposes  of  trade,  ornament,  or  domestic  use, 
and  also  agricultural  fixtures  (&),  may  be  removed  by  a 
tenant  as  against  his  landlord,  and  it  may  in  particular 
cases  happen  that  custom  gives  a  tenant  a  wider  right 
than  he  would  ordinarily  have.  When  a  tenant  has  the 
right  to  remove  fixtures,  the  removal  by  him  must  be  Must  be  re- 
during  his  tenancy,  or  such  further  period  as  he  holds  Snlnc^^^"' 
under  a  right  to  consider  himself  tenant  (c),  i.e.  whilst 
permitted  by  the  landlord  to  remain  in  possession ;  and 
if  he  does  not  remove  tbem  during  that  time  he  will 
lose  his  right  to  them,  for  they  then  become  a  gift  in 
law  to  the  landlord,  unless  indeed  the  landlord  after- 
wards gives  a  licence  to  the  tenant  to  enter  to  remove 
the  fixtures,  and  such  a  licence  would  not  be  good 
unless  under  seal  (cQ. 

As  before  stated,  originally,  under  the  maxim  Q^iC'  Originally  no 
quid  plantatur  solo,  solo  cedit,  nothing  in  the  nature  of  be  KmoTed. 
a  fixture  could  be  removed,  and  the  mitigations  of  the  y^^^^^ow^*^ 
old  rule  have  arisen  gradually ;  the  first  was  in  favour  mitigated. 
of  trade  fixtures,  and  subsequently  other  cases  ex- 
tended it  to  ornamental  and  domestic  fixtures.     There 
have  been  a  very  great  number  of  cases  upon  this  sub- 
ject, and  amongst  the  articles  that  have  been  decided  to 
be  removable  by  the  tenant  may  be  mentioned  as  in- 


(a)  2  S.  L.  G.  189. 

(b)  14  k  15  Vict  c.  25  ;  46  &  47  Vict.  c.  6t,  sect  34. 

(e)  Weeton  ▼.  Woodcock,  7M.  &  W.  14.    Ex  parU  Gould,  Re  Walker, 
13  Q.  R  D.  454 ;  51  L.  T.  368. 
(d)  Boffey  v.  Hendenon,  17  Q.  B.  574. 
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stances  the  following : — Chimney-glasses,  sheds,  blinds, 
ornamental  chimney-pieces,  wainscots,  shelves,  coun- 
ters, pumps,  partitions,  shrubs  and  trees  planted  for 
sale  (e).  The  fixtures,  if  removable,  must  be  taken  away 
without  material  damage  to  the  inheritance,  and  the 
right  of  removal  is,  of  course,  liable  to  be  controlled  by 
express  contract ;  so  that,  for  instance,  if  a  tenant  cove- 
nants to  keep  in  repair  all  erections  built,  or  thereafter 
to  be  built,  and  surrenders  them  at  the  end  of  the  term, 
this  will  prevent  him  removing  things  which  but  for 
the  covenant  he  might  have  removed  (/). 


ReABon  of 
agricultural 
fixtures  not 
being  remov- 
able  aa  trade 
fixtures. 


EiuuY.Mawt.  Under  the  exception  to  the  common  law  rule  in 
favour  of  trade  fixtures  it  was  decided  in  Elwes  v. 
Mawe  (g)  (which  is  a  case  very  generally  quoted  and 
referred  to  on  the  subject  of  fixtures),  that  this  would 
not  apply  to  allow  tenants  in  agi*iculture  to  remove 
things  erected  for  the  purposes  of  husbandry ;  and  Lord 
EUenborough,  in  delivering  the  opinion  of  the  Court 
to  that  effect,  said : — "  To  hold  otherwise,  and  to  extend 
the  rule  in  favour  of  tenants  to  the  latitude  contended 
for  by  the  defendant,  would  be,  as  appears  to  me,  to 
introduce  a  dangerous  innovation  into  the  relative  state 
of  rights  and  interests  holden  to  subsist  between  land- 
lords and  tenants.  But  its  dangers  or  probable  mis- 
chief are  not  so  properly  a  consideration  for  a  Court  of 
law  as  whether  the  adoption  of  such  a  doctrine  would 
be  an  innovation  at  all ;  and  being  of  opinion  that  it 
would  be  so,  and  contrary  to  the  uniform  current  of 
legal  authorities  on  the  subject,  we  feel  ourselves,  in 
conformity  to  and  in  support  of  those  authorities, 
obliged  to  pronounce  that  the  defendant  had  no  right 
to  take  away  the  erections  stated  and  described  in  this 
case."  These  remarks  shew  the  reason  of  the  decision, 
and  as  the  rule  undoubtedly  often  worked  hardship  on 


(e)  See  a  list  of  things  decided  to  be  removable  and  not  removable  in 
Cbitty  on  Contracts,  pp.  338-341. 
(/)  West  V.  Blaleeway,  2  M.  &  G.  729 ;  Penry  v.  Bivwn,  2  Stark,  403. 
(^)  2  a  L.  C.  169  ;  3  East,  38. 
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tenants,  it  has  been  altered  by  the  Legislature,  it  being 
now  provided  by  14  &  15  Vict,  a  2  5  (A),  that  all  build-  ProriBion  of 
ings,  engines,  or  the  like,  erected  by  the  tenant  for  l^^^^^  ^*'*- 
agricultural  purposes,  with  the  consent  in  ivriting  of  the 
\  landlord,  shaU  remain  the  property  of  and  be  removable 

by  the  tenant,  so  that  he  do  no  injury  in  the  removal 
thereof;  provided  that  one  month's  notice  in  writing 
shall  be  given  before  removal  to  the  landlord,  who 
within  that  time  is  to  have  a  right  of  purchasing  at  a 
value  to  be  ascertained  by  two  referees  or  an  umpire. 
The  Agricultural  Holdings  Act,  1883  (t),  also  contains  a  Provuion  of 
provision  on  this  subject  with  regard  to  tenants  under  HoJ^n^Act^ 
that  Act,  to  the  e£fect  that  where  after  the  commence-  '^^3* 
ment  of  that  Act  a  tenant  afi^es  to  his  holding  any 
engine,  machinery  (A),  fencing  or  other  fixture,  or 
erects  any  building  for  which  he  is  not  under  that 
Act  or  otherwise  entitled  to  compensation,  and  which 
is  not  so  affixed  in  pursuance  of  some  obligation  in 
that  behalf,  or  instead  of  some  fixture  belonging  to 
the  landlord,  then  such  fixture  or  building  shall  be  the 
property  of  and  removable  by  the  tenant  before  or 
within  a  reasonable  time  after  the  termination  of  the 
tenancy.  Provided  as  follows :  i.  Before  the  removal 
of  any  fixture  the  tenant  shall  pay  all  rent  owing 
by  him,  and  shall  perform  or  satisfy  all  other  his 
obligations  to  the  landlord  in  respect  of  the  holding. 
2.  In  the  removal  of  any  fixture  the  tenant  shall  not 
do  any  avoidable  damage  to  any  other  building  or 
other  part  of  the  holding.  3.  Immediately  after  the 
removal  of  any  fixture  the  tenant  shall  make  good  all 
damage  occasioned  to  any  other  building  or  other  part 
of  the  holding  by  the  removal  4.  The  tenant  shall 
not  move  any  fixture  without  giving  one  month's 
previous  notice  in  writing  to  the  landlord  of  the  in- 
tention of  the  tenant  to  remove  it.      5.  At  any  time 


{h)  Sect  3. 

(i)  46  ^  47  Viot  c.  61,  8.  34. 

{h)  I  Jan.  1884. 
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before  the  expiration  of  the  notice  of  removal,  the  land- 
lord by  notice  in  writing  given  by  him  to  the  tenant 
may  elect  to  purchase  any  fixture  or  building  com- 
prised in  the  notice  of  removal,  and  any  fixture  or 
building  thus  elected  to  be  purchased  shall  be  left  by 
the  tenant,  and  shall  become  the  property  of  the  land- 
lord, who  shall  pay  the  tenant  the  fair  value  thereof  to 
an  incoming  tenant  of  the  holding ;  and  any  difference 
as  to  the  value  shall  be  settled  by  a  reference  under 
that  Act  as  in  case  of  compensation,  but  without 
appeal  (/). 

Difference  ^he  most  noticeable  difference  between  this  provi- 

betweenthe     gjon  and  the  One  contained  in  14  &  15  Vict  c.  25,  is 

two  foregoing  i 

proYisioni.  that  Under  the  earlier  statute  only  fixtures  erected  with 
the  consent  in  writing  of  the  landlord  can  be  removed, 
whilst  no  such  consent  is  necessary  under  the  latter. 
It  must  not  be  forgotten,  however,  that  the  operation  of 
the  Agricultural  Holdings  Act,  1883  (except  as  to 
compensation  for  improvements)  (m),  may  be  excluded. 
The  Act  applies  to  all  tenancies  of  an  agricultural  or 
pastoral  character,  or  partly  one  and  partly  the  other, 
or  wholly  or  partly  cultivated  as  a  market  garden, 
but  it  does  not  apply  to  any  holding  let  to  a  tenant 
during  his  continuance  in  any  office,  appointment,  or 
employment  held  under  the  landlord  (n). 

Contract  for         '' As  to  the  operation  of  the  Statute  of    Frauds, 

neeVno^be  ki"  ^9  Car.  2,  c.  3,  upon  Contracts  exclusively  for  the  sale 

^^ting.  of  fixtures,  it  appears  to  be  settled  that  such  contracts 

are  valid  without  the  formalities  prescribed    by  the 

4th  section  of  that  statute.     A  transfer  of  fixtures 

simply  appears  to  be  nothing  more  than  a  transfer  of 


({)  There  waa  a  provision  almost  identical  with  this  in  the  now 
repealed  Agricultural  Holdings  Act,  1875  (3^  &  39  Vict,  a  92,  s.  53), 
but  as  a  difference  it  may  be  noted  that  that  Act  specially  exempted  a 
steam  engine  unless  previous  notice  of  intention  to  erect  had  been 
given  to  the  landlord,  and  not  objected  to  by  him. 

(m)  Sect  55. 

(n)  Sect  02. 
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the  right  which  the  vendor  has  to  sever  certain  chattels 
annexed  to  the  soil,  but  not  part  of  the  freehold.  Such 
transfer  therefore  passes  no  interest  in  the  realty,  and 
accordingly  it  does  not  come  within  the  operation  of  the 
4th  section  of  the  statute  "  (0) ;  but  it  may  be  noticed 
that  a  contract  for  the  sale  of  fixtures,  if  in  writing 
and  they  are  above  £s  in.  value,  requires  a  stamp. 

Upon  a  sale  or  mortgage  of  land,  fixtures  will  pass  On  the  sale  or 
to  the  vendee  or  mortgagee  in  the  absence  of  any  con-  undfijouret 
trary  intention;  and  with  regard  to  the  much-discussed  SVijiSST* 
question  of  whether  a  mortgage  of  land  with  fixtures  wordi. 
requires  to  be  registered  as  a  bill  of  sale,  it  was  prior  gage  of  fixtures 
to  the  Bills  of  Sale  Act,  1878  (p),  decided  that  it  did  J^tl^'JT'" 
not  so  require,  unless  the  mortgagee  had  power  given  ^^  ©'  ■^«- 
him  to  deal  with  the  fixtures  apart  and  separately  from 
the  land  (y).   Now,  however,  by  that  Act  it  is  definitely 
provided  (r)  that  "  personal  chattels  "  (which  are  the 
things  as   to  which   registration   is   required)    shall 
include  fixtures  when  separately  assigned  or  charged, 
but  not  fixtures  when  assigned  together  with  a  free- 
hold or  leasehold  interest  in  any  land  or  building  to 
which  they  are  affixed  (except  trade  machinery).    If 
by  the  same  instrument  any  freehold  or  leasehold 
interest  as  aforesaid  is  so  conveyed  or  assigned,  then 
the  fixtures  are  not  to  be  deemed  separately  assigned 
or  charged,  only  because  assigned  by  separate  words 
or  because  power  is  given  to  deal  with  them  apart  from 
such  freehold  or  leasehold  interest.    In  any  bankruptcy 
or  liquidation  taking  place  after  this  Act  this  provision 
is  retrospectiva 

The  most  apt  and  proper  remedy  of  a  landlord  for  DistreH. 
the  recovery  from  his  tenant  of  the  rent  due  is  distress^  ^^**  **  ^ 

(o)  Chitty  on  GontiMts,  345. 

ip)  41  k  42  Viet  c.  31. 

iq)  JBxparU  Barday,  L.  R.  9  Gb.  App.  576 ;  43  L.  J.  Bk.  137 ;  Ex 
faiU  Daglish,  L.  R.  8  Ch.  App.  1072.  On  the  law  of  fixtures  gene- 
rail  J,  see  Brown  on  Fiztnret. 

(r)  Sect  7. 
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Reauisites  to 
enable  a  land- 
lord to  dis- 
train. 


which  is  a  remedy  by  the  act  of  the  party,  being  the 
right  the  landlord  has  of  entering  and  seizing  goods  for 
the  purpose  of  liquidating  the  amount  due  to  him,  the 
word  being  derived  from  the  Latin  distHngo.  A  right 
of  distress  besides  for  rent  exists  in  the  case  of  cattle 
taken  damage-Jeasant,  and  here  the  reason  for  the 
remedy  is  tolerably  plain,  because  the  distrainor  may 
be  said  to  be  acting  on  the  compulsion  of  the  trespass, 
but  in  the  case  of  the  distress  for  rent  the  reason  why 
it  is  allowed  is  by  no  means  so  clear. 

The  following  seem  to  be  the  requisites  to  the  exer- 
cise of  the  power  of  distress  for  rent : — 

1.  There  must  be  an  actual  demise  (5),  or  an 
agreement  for  a  lease  (t).  And  to  notice  a  somewhat 
extraordinary  tenancy,  it  may  be  observed  that  a  pro- 
perly worded  attornment  clause  in  a  mortgage  in  respect 
of  the  interest  creates  a  tenancy  and  operates  on  a  de- 
mise so  as  to  give  a  right  of  distress  (u).  The  proper 
way  of  framing  such  an  attornment  clause  seems  to  be 
to  recite  in  the  mortgage  that  the  mortgagee  is  in  pos- 
session within  the  true  meaning  of  the  Bills  of  Sale 
Act,  1878  (^)  (sect.  5),  so  as  to  estop  the  mortgagor 
from  denying  that  fact,  and  then  let  the  mortgagee 
demise  to  the  mortgagor  at  a  rent  equivalent  to  the 
interest  (y). 

2.  The  rent  must  be  certain,  that  is,  the  premises 


(«)  Woodfall's  Landlord  and  Tenant,  389,  390. 

(0  WaUh  y.  lAnudale,  21  Ch.  D.  9 ;  46  L.  T.  858.  This  case 
decided  that  since  the  Judicature  Acts  the  rule  no  longer  holds  that  a 
person  occupying  under  an  executory  agreement  for  a  lease  is  only  made 
tenant  from  year  to  year  by  the  payment  of  the  rent,  but  that  he  is  to 
be  treated  as  holding  on  the  terms  of  the  agreement,  and  that  therefore 
he  is  subject  to  the  same  right  of  distress  as  if  a  lease  had  been  granted. 

(11)  £x  parte  Jaekwn  In  re  Botoes,  14  Ch.  D.  725 ;  43  L.  T.  272. 
But  of  course  for  other  purposes  the  relationship  of  mortgagor  and 
mortokgee  exists.  In  re  KUcken,  16  Ch.  D.  226 ;  In  re  KnifflU,  22  Ch. 
D.  384  ;  52  L.  J.  Ch.  121. 

{x)  41  k  42  Vict.  0.  31. 

(y)  Ikiuhuz  ▼.  LavingUm,  13  Q.  B.  D.  347  ;  53  L.  J.  Q.  B.  283  ;  32 
W.  R.  772. 
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must  be  let  at  a  fixed  rent ;  for  if  the  teuant  hold  pre- 
mises on  a  rent  to  be  agreed  on,  or  simply  on  their  fair 
value,  the  landlord  has  no  right  of  distress,  but  simplj 
an  action  for  use  and  occupation  {z), 

3.  The  rent  must  be  in  arrear ;  and  rent  does  not 
become  due  until  the  very  end  of  the  day  on  which  it  is 
payable ;  but  in  the  case  of  rent  payable  in  advance,  it 
has  been  decided  to  be  in  arrear  directly  the  period  for 
which  it  is  payable  commences  (a). 

4.  The  distrainor  must  have  the  reversion  in  him, 
either  an  actual  reversion,  or  at  the  least  a  reversion  by 
estoppel  (b). 

The  general  rule  is  that  all  movable  chattels  on  the  AU  movable 
demised  premises  at  the  time  of  the  distress  are  liable  to  be^diitnioed; 
be  seized,  whether  they  are  the  property  of  the  tenant  or  JJ^*^^^, 
of  a  stranger ;  but  this  rule  is  subject  to  many  excep- 
tions.   The  leading  case  on  the  point  of  the  exemption 
of  things  from  distress  is  Simpson  v.  Hartopp  (c) ;  the  simp»on  t. 
case  itself  is  only  a  direct  decision  to  the  effect  that  im-  ^'*'^^* 
plements  of  trade  are  privileged  from  distress  for  rent 
if  they  be  in  actual  use  at  the  time,  or  if  there  be  any 
other  sufiGicient  distress  on  the  premises ;  but  in  the 
judgment  is  contained  a  summary  of  the  authorities 
upon  the  point  generally.     Instead  of  going  into  this 
case,  it  will  be  best  to  give  a  list  of  the  principal  things 
which  at  the  present  day  are  exempted  from  being 
taken  in  distress,  and  they  are  as  follows : — 

1 .  Things  in  the  personal  use  of  a  man.  Things  ex- 

empted at  the 

present  day 

2.  Fixtures  affixed  to  the  freehold.  tlSTn^n"* 

distress. 


(z)  WoodfaU*s  Landlord  and  Tenant,  3S4. 

(a)  Ex  parte  ffaU,  Jn  re  Binns,  i  Ch.  D.  285  ;  45  L.  J.  Bk.  21. 

(6)  Brown,  Law  Diet,  tit  Distress,  p.  179. 

(e)  I  S.  L.  C.  450;  Willes,  512. 
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3.  Goods  of  a  stranger  delivered  to  the  tenant  to  be 
wrought  on  in  the  way  of  his  ordinary  trade. 

4.  Perishable  articles. 

5.  Animals /era;  Tto^t^ror. 

6.  Goods  in  eiuAtoAia  legis. 

7.  Instruments  of  a  man's  trade  or  profession  though 
not  in  actual  use,  if  any  other  sufficient  distress  can  be 
found. 

8.  Beasts  of  the  plough,  instruments  of  husbandly, 
and  beasts  which  improve  the  land,  if  any  other  suffi- 
cient distress  can  be  found 

9.  Live  stock  belonging  to  another  person  and  taken 
in  by  the  tenant  to  be  fed  at  a  price  agreed  on,  if  any 
other  sufficient  distress  to  be  found ;  and  even  if  there  is 
no  other  sufficient  distress,  they  are  only  distrainable  to 
the  extent  of  the  amount  of  the  price  agreed  on  for 
the  feed  remaining  then  unpaid,  and  the  owner  may 
redeem  on  paying  this  (d). 

10.  Agricultural  or  other  machinery  the  lond-Jide 
property  of  a  person  other  than  the  tenant  and  only 
hired  by  the  tenant  (e), 

11.  Live  stock  of  all  kinds  the  bond-fide  property 
of  a  person  other  than  the  tenant,  and  on  the  tenant's 
premises  solely  for  breeding  purposes  (/). 

1 2.  Loose  money. 


(d)  46  &  47  Vict'c.  61, 1.  45, 

(e)  Ibid. 
(/)  Ibid. 
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13.  Lodgers'  goods  (g). 

On  the  above  the  student's  attention  is  particularly  Difference 
Galled  to  the  exception  numbered  3,  for  the  purpose  dutowHTand 
of  his  observing  the  difference  on  that  point  between  J*«^*;<*°" 

°  ^  W  good!  of  li 

an  execution  issued  against  goods  and  a  distress.     No  stmiger. 
goods  of  a  stranger  are  liable  to  be  taken  in  execution^ 
but  in  distress  they  are,  except  they  have  been  deli- 
vered to  be  wrought  upon  in  the  course  of  the  person's 
ordinary  employment     Thus,  if  a  book  is  lent,  and  a 
distress  or  an  execution  is  put  into  the  lendee's  house, 
the  book  is  liable  to  be  taken  in  the  distress  though 
not  in  the  execution ;  but  if  the  book  is  delivered  to  a 
bookbinder  to  be  bound,  it  is  not  liable  to  be  taken 
either  in  distress  or  execution,  for  here  the  bookbinder 
has  it  to  work  upon  la  the  way  of  his  ordinary  calling. 
Again,  upon  this  point  the  student  must  particularly 
notice  the  exception  numbered  1 3,  being  lodgers'  goods. 
A  lodger's  goods,  being  goods  of  a  stranger,  were  never  Lodger*!  kooiIi 
liable  to  be  taken  in  execution,  but  in  the  case  of  be  taken  in 
distress  they  were  formerly  so  liable ;  and  the  excep-  but°oonM* in 
tion  in  this  latter  case  is  contained  in  the  Lodgers'  ^^^^■P- 

^         ProTiBioni  of 

Goods  Protection  Act,  1 87 1  (h),  which  provides  that  in  Lodgers' 
any  distress  by  a  superior  landlord  upon  a  lodger's  teotion  Act. 
furniture  or  goods  for  rent  due  to  the  landlord  from  ^^7^- 
his  immediate  tenant,  the  lodger  may  serve  the  land- 
lord or  his  bailiff  with  a  declaration  (i),  (to  which  must 
be  annexed  an  inventory  of  the  furniture)  that  the 
immediate  tenant  has  no  property  or  beneficial  interest 
in  the  goods,  and  that  the  same  are  the  property  of 
him,  the  lodger,  and  also  setting  forth  whether  any 
and  what  rent  is  due  from  the  lodger  to  his  immediate 
landlord,  and  the  lodger  may  pay  to  the  superior 
landlord  or  his  bailiff  the  rent  (if  any)  so  due,  or  so 

ig)  See  also  farther  statutory  exceptions,  6  &  7  Viot  c.  40,  s.  18,  as 
to  hired  machines  in  factories,  and  35  &  36  Vict,  a  50,  s.  3,  as  to 
roUing  stock. 

(k)  34  *  35  Vict  a  79. 

(t)  As  to  the  sufficiency  of  declaration  see  T%ioa%t€i  v.  Wilding,  12 
Q.  B.  D.  4i  53  K  J.  Q.  B.  I ;  32  W.  R.  8a 
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much  of  it  as  may  be  sufficient  to  discharge  the  claim 
of  such  superior  landlord ;  and  if  the  landlord  proceeds 
with  the  distress  after  the  tenant  bas  complied  with 
these  provisions,  he  is  to  be  guilty  of  an  illegal  dis- 
tress ;  and  the  lodger  may  apply  to  a  justice  of  the 
What  oonati-  peace  for  restoration  of  the  goods.  The  question  of 
tutei  a  lodger,  whether  the  relationship  of  landlord  and  lodger  actually 
exists  is  one  of  fact  {k\  the  general  rule  being  that  to 
constitute  a  person  a  lodger,  there  must  be  a  possession 
or  control  retained  over  the  premises,  e.g,  having  a 
room  in  the  house  {t). 

Dogi  may  Bocrs,  it  would  sccm,  aro  not  now  to  be  deemed  in- 

diitrofir  ^      eluded  under  the  exemption  numbered  5. 

Bin  or  note  If  a  landlord  takes  a  bill,  note,  or  bond  for  his  rent, 

doea^ot'ez^"^  this  is  uo  extinguishment  of  his  original  right  to  the 


ri"5tof  dii-     '®^^'  ^^^  ^^®  ^®^^  is  of  a  higher  nature  than  either  of 


tin 

rig 

treat.  thosc  Securities  (m). 


semayn€*i  It  is  Said  that  "  every  man's  house  is  his  castle  "  (n), 

Mudm :  ^^^>  therefore,  to  make  a  distress  the  landlord  or  his 

"  Everpr  man'i  bailiff  must  not  break  the  house,  and  by  breaking  the 
caatie."  housc  is  meant  not  only  the  forcing  open  the  door  but 

even  the  opening  of  an  unbolted  window.  A  landlord, 
however,  in  making  a  distress  is  justified  in  opening  an 
outer  door  in  the  way  in  which  other  persons  are  accus- 
tomed to  use  it ;  and  when  entry  has  once  properly 
been  obtained  into  a  house  inner  doors  may  be  forced 
open,  and  if  the  distrainor  is  afterwards  turned  out 
from  possession  he  has  a  right  to  break  the  house  to 
re-enter  (0). 

ijc)  Neu  V.  Stephenion,  9  Q.  B.  D.  245  ;  47  J.  P.  134. 

(0  PhiUipt  ▼.  ffenton,  3  0.  P.  D.  26 ;  47  L.  J.  0.  P.  273  ;  MaHin 
V.  Palmer,  50  L.  J.  Q.  B.  7  ;  30  W.  R.  1 15  ;  Ness  v.  Stephenson^  supra ; 
see  also  ffeawood  ▼.  Bone,  13  Q.  B.  D.  179;  32  W.  R.  752 ;  51  L. 
T.  125. 

(m)  ff arris  ▼.  Shtpway^  and  Evier  v.  Lady  Clifton,  Bui.  N.  P.  182. 

(fi)  Semayne*s  Ckue,  21  S.  L.  C.  114 ;  5  Coke,  91. 

(0)  See  hereon  notes  to  Semayn^s  Cnse,  i  S.  L.  G.  122.  The  principle 
of  Semayne's  Case  applies  equally  to  the  levying  of  executions,  but  note 
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It  has  been  considered  that  if  a  tenant  gave  his  Proyfuons  of 
landlord  special  leave  and  licence  to  break  and  enter  Richard^iL 
premises^  this  would  justify  the  landlord  in  so  doing ; 
but  the  law  must  now  be  taken  to  be  otherwise  on 
account  of  an  old  statute  of  the  reign  of  Bichard  II.  (p), 
which  enacts  as  follows :  "  And  also  the  king  enjoineth 
that  none  from  henceforth  make  entry  into  any  lands 
and  tenements  but  in  case  where  entry  is  given  by  law, 
and  in  such  case  not  with  strong  hand  nor  with  mul- 
titude of  people,  but  only  in  lawful,  peaceable,  and 
easy  manner.  And  if  any  man  from  henceforth  do  to 
the  contrary  and  thereof  be  duly  convicted,  he  shall  be 
punished  by  imprisonment  of  his  body  and  thereof  be 
ransomed  at  the  king's  will."  On  this  statute  it  has 
been  recently  held  that  any  leave  and  licence  to  break 
and  enter  premises  is  void  in  its  inception,  and  that 
any  forcible  ejection  by  the  act  of  the  party  is  illegal  (q). 

A  landlord  can,  if  his  title  still  continues,  and  the  A  landlord 
tenant  is  still  in  possession,  distrain  for  rent  after  the  2ter  expin? 
expiration  of  the  lease  (r).     An  executor  or  adminis-  ^^^^^®**f ' 
trator  of  any  lessor  may  distrain  for  rent  as  his  testator  cntororadmin- 
or  intestate  might  have  done,  but  such  distress  must  duSidn.™*^ 
be  within  six  calendar  months  after  the  determination 
of  the  term  or  lease  (s). 

It  is  provided  by  statute  (t)  that  if  a  tenant  fraudu-  Landlord  may 
lently  or  clandestinely  removes  his  goods  after  rent  oi^^nJI^^J^eiy 

removed  by 


tenant. 


that  in  ezecnting  a  writ  of  attachment  for  contempt  of  Court,  the  officer 
charged  with  the  execution  of  the  writ  may  breiJc  open  even  an  outer 
door  to  execute  it.  Harvey  y.  Uarvey,  26  Ch.  D.  644 ;  33  W.  R.  76 ;  48 
J.  P.  468. 

(p)  S  Rich.  IL,  at  I,  c.  8. 

(a)  Edridgt  v.  Hawhea  or  Edwiek  v.  ffawhea  or  Edridge  v.  ffawher, 
18  Ch.  D.  199 ;  50  L.  J.  Oh.  577  ;  29  W.  R.  913.  Beddall  v.  MaiOand, 
Ll  R.  17  Ch.  D.  174;  50  L  J.  Ch.  401  ;  29  W.  R.  484.  See  the 
atatute  of  Richard  II.  and  the  dedaion  in  Edridge  v.  Hawhea  more 
fully  diacuaaed  in  the  author'a  "  Condae  Treatiae  on  the  Law  of  BiUa 
of  Sale,"  publiahed  in  1882. 

(r)  8  Anne,  0.  14,  aa.  6,  7. 

(a)  3  &  4  Wm.  4,  c  42,  aa.  37,  38. 

(0  1 1  Geo.  2,  c.  19,  aa.  I,  2. 
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has  become  due,  in  order  to  avoid  their  being  seized  in 
a  distress,  the  landlord  may,  if  there  is  not  a  sufficient 
amoimt  of  other  distrainable  property  left,  within 
thirty  days  follow  and  distrain  on  the  goods  if  they 
have  not  been  sold  hojid  fide  for  value,  and  without 
notice  in  the  meantime,  and  a  penalty  for  such  an  act 
may  be  recovered  of  double  the  value  of  the  goods.  A 
Gray  ▼.  stait.  landlord  is  not  under  this  provision  justified  in  following 
and  seizing  after  the  expiration  of  the  tenancy  and  after 
the  tenant  has  given  up  possession,  goods  which  have 
been  fraudulently  removed  from  the  demised  premises 
for  the  purpose  of  defeating  the  landlord's  right  to  dis- 
train for  the  rent,  for  this  enactment  applies  only  to  a 
case  where  the  landlord  has  a  right  to  distrain  either 
at  common  law  or  under  8  Anne,  c  14,  mentioned  in 
the  last  preceding  paragraph,  and  it  is  a  condition  of 
that  statute  in  order  to  make  it  applicable  that  the 
tenant  must  be  in  actual  possession  (u). 

Manner  of  The  manner  of  making  a  distress  is  as  follows : — 

SsSwl*  The  landlord  either  personally  or  by  his  bailiff  (who 
need  not  necessarily  be  authorized  by  writing)  enters 
and  makes  a  seizure  (any  time  between  sunrise  and 
sunset),  by  announcing  that  he  there  and  then  distrains. 
He  than  makes  an  inventory  of  the  furniture  and 
goods,  and  leaves  the  same,  with  a  written  notice  of 
the  amount  of  rent  due  and  of  the  things  distrained, 
on  the  premises :  after  five  days  from  making  the 
distress — which  period  is  allowed  for  the  tenant  to 
have  an  opportunity  of  replevying — ^the  chattels  are 
appraised  by  two  appraisers  and  then  sold,  and  any 
balance  beyond  the  rent  and  expenses  is  afterwards 
paid  to  the  owner  (x).  In  agricultural  holdings  all 
necessity  for  appraisement    prior   to  selling   is    now 


(u)  Gray  ▼.  SUiU,  ii  Q.  B.  D.  668 ;  52  L.  J.  Q.  B.  412 ;  31  W.  B. 
662. 

{x)  I  Wm.  and  Mary,  Sess.  i,  a  5,  b.  2 ;  35  &  36  Yict  c  92,  s.  13. 
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dispensed  with,  and  the  period  for  replevymg  is  fifteen 
days  (y). 

The  well-known  case  called  "  The  Six  Carpenters'  The  six 
Case "  (z)  decides  the  point  that  where  an  authority  clwS*"^* 
or  power  is  given  to  a  person  by  the  law,  which 
authority  or  power  is  abused  by  such  person,  he  be- 
comes a  trespasser  ab  initio,  and  a  distress  being  such 
an  authority  or  power,   it  followed  from  this  deci- 
sion that  if   there  was  any  irregularity   in   making 
the  distress,  the  distrainor  was  from  the  moment  of  The  effeet  of 
distraining   a   trespasser.      This   hardship   has   been  a  duSeM^now 
remedied  by  statute  (a),  which  provides  that  if  any  f^g^  ^J 
rent   is  justly  due,  in   the    case  of  irregularity  the  0. 191  ■.  19. 
distrainor  is  not  to  be  a  trespasser  ah  initio.     But  if 
a  landlord  is  not  merely  guilty  of  some  irregularity, 
but  distrains  in  an  unauthorized  way,  he  is  then  a 
trespasser  from  the  commencement ;  and  if  he  makes 
an  excessive  distress,  an  action  may  be  brought  against 
him  for  so  doing.    If  the  tenant  tenders  {b)  the  amount 
of  the  rent,  this  will  make  the  distress  tortious,  and  Tender  of  rent 
although  a  warrant  has  been  delivered  to  a  broker,  Sen^^ioui. 
a  tender  without  expenses  is  good  before  the  distress 
is  put  in ;  if  a  tender  is  made  after  seizure,  but  before 
the  impounding  of  the  distress,  it  makes  the  detainer 
and  not  the  original  taking  wrongf  uL 

The  usual  proceeding  on  a  wrongful  distress  is  by  Bepievio. 
replevin,  the  first  step  in  which  is  to  enter  into 
a  replevin  bond  before  the  registrar  of  the  district 
county  court  with  two  sureties ;  and  on  this  being 
entered  into  the  goods  are  re-delivered  to  the  owner, 
who  subsequently  has  to  commence  an  action  to  try 
the  validity  of  the  distress,  and  if  it  goes  against  him 
he  has  to  return  the  goods  to  the  distrainor  (c). 

(y)  46  ft  47  Viofe.  OL  61,  BL  50,  51. 

(x)  I  &  L.  G.  143 ;  8  Coke,  146  a. 

(a)  II  Geo.  2,  0.  19,  8.  19. 

(6)  See  as  to  ft  tender,  poti,  ch.  viiL  pp.  244-247. 

(e)  See  hereon  Lidermaur's  Mannal  of  Practice,  59. 
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Action  of 
ejectment  at 
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and  under 
IS  k  i6  Vict. 

C.  76,  B.  2ZO. 


Amonnt  of 
rent  landlord 
entitled  to 
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Beyond  his  remedy  to  recover  rent  by  the  summary 
process  of  distress,  the  landlord  has  another  remedy, 
viz.,  by  simply  bringing  an  action  to  recover  it ;  and 
besides  this  he  may  also  proceed,  on  the  condition  of 
re-entry,  to  eject  his  tenant  (d).  At  common  law, 
before  commencing  an  action  of  ejectment  for  non- 
payment of  rent,  it  was  necessary  to  make  a  demand 
for  the  rent  at  sunset  on  the  last  day  limited  for  pay- 
ment of  the  rent ;  this  demand  being  a  great  incon- 
venience, it  was  provided  by  the  Common  Law  Pro- 
cedure Act,  1852  (e),  that  if  half  a  year's  rent  is  in 
arrear  and  there  is  no  sufficient  distress  to  be  found 
upon  the  premises,  the  landlord  may  bring  ejectment 
without  the  necessity  of  making  any  previous  demand. 
If  half  a  year's  rent  is  not  due,  or  there  is  a  sufficient 
distress  on  the  premises,  it  will  be  observed  that  this 
provision  is  inapplicable,  and  if  ejectment  is  resorted 
to  it  must  be  as  at  the  common  law,  quite  irrespec- 
tive of  the  statute,  with  the  formality  of  a  demand, 
unless  indeed  the  proviso  for  re-entry  expressly 
dispenses  with  the  necessity  for  it. 

A  landlord  may  sue  for  and  recover  against  the  land 
six  years'  rent,  and  if  the  demise  be  under  seal,  though 
he  has  no  claim  against  the  land  beyond  the  six  years, 
yet  he  has  a  right  of  action  against  the  person  for 
the  full  period  of  twenty  years  (/).     A  landlord  may 

{d)  This  subject  is  unaffected  by  sect.  14  of  the  Conveyancing  Act, 
1 88 1  (44  ft  45  Vict  c.  41),  which  provision  should,  however,  be  referred 
to  on  the  general  subject  of  forfeiture  by  tenants.    See  poH,  p.  80. 

(«)  15  ft  16  Vict  0.  76,  s.  2ia 

(/)  3^4  ^iiL  4*  0*  27,  s.  42 ;  3  &  4  Wm.  4,  0.  42,  s.  3.  I  have 
carefully  considered  the  point  of  whether  an  action  for  arrears  of  rent  on 
a  covenant  can  still  be  brought  within  twenty  years,  and  am  of  opinion 
(notwithstanding  the  different  view  expressed  in  Prideaux's  Convey- 
ancing, 13th  ed.,  voL  ii.  p.  7,  note  (0),  and  the  general  doubts  which  exist) 
that  it  can  still  be  brought  within  twenty  years.  I  arrive  at  this  result 
thus : — Sect.  I  of  37  &  38  Vict  c  57  is  in  place  of  sect  2  of  3  &  4 
Wm.  4,  c  27,  now  repealed,  and  it  provides  that  an  action  for  rent 
must  be  brought  within  twelve  years ;  but  on  the  authority  of  Grant  v. 
hllis  (9  M.  ft  W.),  decided  under  the  repealed  provision,  this  does  not 
extend  to  rent  between  landlord  and  tenant  By  3  ft  4  Wm.  4,  0.  27, 
8.  42,  only  six  years*  arrears  of  rent  can  be  reoovex^d,  but  under  3  ft  4 
Wm.  4,  c.  42,  s.  3,  an  action  for  debt  upon  a  covenant  to  pay  rent  may 
be  brought  within  twenty  years.    The  idiotic  confusion  between  these 
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distrain  for  six  years'  rent  (except  in  the  one  case  of 
a  holding  under  the  Agricultural  Holdings  Act,  1883), 
and  if  he  does  so  before  the  goods  are  taken  in  exe- 
cution for  a  debt,  he  has  a  right  to  the  full  six  years'  rent 
out  of  the  goods  notwithstanding  the  execution ;  and 
in  the  case  of  the  goods  on  the  demised  premises  being 
taken  in  execution  before  he  has  distrained,  he  has  Hm  %  right 
even  then  a  right  to  be  paid  one  year's  rent  (if  so  Jf^ution* 
much  is  due),  before  the  goods  are  removed  under  the  CT«^i*o«^  for 
execution,  and  the  sheriff  is  empowered  to  levy  out  of  rent, 
the  goods  and  pay  the  execution  creditor  not  only  the 
amount  of  the  execution,  but  also  such  one  year's  rent 
which  he  has  had  to  pay  the  landlord  (^).  The  land- 
lord has  no  right  as  against  an  execution  creditor  to 
more  than  the  one  year's  rent,  although  more  may 
be  due  to  him,  if  the  execution,  has  been  levied  before 
he  has  distrained  for  his  rent  (A).  With  regard 
to  a  holding  governed  by  the  Agricultural  Holdings 
Act,  1883  (t),  a  distress  for  rent  is  only  allowed  to 
the  extent  of  one  year  before  the  making  of  the  dis- 
tress, except  that  where  the  ordinary  custom  between 
landlord  and  tenant  has  been  to  defer  payment  of  rent 


two  enactments,  passed  within  three  weeks  of  each  other,  was,  in  Hunter 
y.  Noekolds  (i  Maa  ft  O.  640),  explained  in  this  way,  that  3  ft  4  Wm. 
4,  0.  27  must  be  considered  as  only  determining  what  could  be  re- 
covered  against  the  land,  and  3  &  4  Wm.  4,  &  42  what  could  be 
recovered  against  the  person.  Therefore  plainly,  before  37  ft  38  Vict. 
a  57,  the  periods  of  limitation  were  as  stated  in  the  text  I  can  find 
noUiing  in  that  Act  which  alters  the  law.  Section  9,  it  is  true,  whilst 
expressly  keeping  on  foot  sect.  42  of  3  ft  4  Wm.  4,  c  27,  makes  no 
mention  of  3  ft  4  Wm.  4,  0.  42,  s.  3  ;  but  surely  that  cannot  produce 
any  repeal  by  implication,  as  is  suggested  in  Prideaux.  Lastly,  I  do 
not  recognise  that  SuUon  v.  Sutton  (22  Ch.  D.  511 ;  52  L.  J.  Ch.  333  ; 
31  W.  R.  ^69)  affects  the  point,  for  that  was  distinctly  decided  on  sect  8 
of  37  ft  38  Vict.  o.  57,  which  section  has  nothing  whatever  to  do  with 
an  action  to  recover  rent,  though  it  has  to  money  charged  on  rent. 
Sutton  V.  SuUon  no  doubt  decides  that  anything  in  any  prior  statute 
as  to  the  time  within  which  to  bring  an  action  on  a  mortgage  ie  praoti- 
caUy  repealed  by  the  new  enactment  in  sect.  8  of  37  ft  38  Vict  &  57. 
There  x«aUy  is  so  much  confusion  amongst  writers  on  this  subject,  and 
so  much  careful  evading  of  giving  anything  definite  as  to  it,  that  I  have 
thought  it  best  to  leave  it  as  it  is  in  the  text  and  give  my  readers  the 
reasons  thus  fully. 

iff)  8  Anne,  a  14,  a.  i. 

(h)  Ibid. 

(i)  46  ft  47  Vict  0  61. 
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until  the  expiration  of  a  quarter  or  half  a  year  after 
the  same  became  due,  then  the  rent  is  only  deemed  for 
the  purposes  of  distress  to  have  become  due  at  the  ex- 
piration of  such  quarter  or  half-year,  and  not  at  the 
date  at  which  it  legally  became  due  (k). 

Also  in  the  In  the  case  of  bankruptcy  also  a  landlord  has  an 

bAu^ptoj.  advantage  over  other  creditors  to  the  extent  of  one 
year's  rent,  it  being  provided  by  the  Bankruptcy  Act, 
1883  (Q,  that  ''the  landlord  or  other  person  to  whom 
any  rent  is  due  from  the  bankrupt  may  at  any  time, 
eiUier  before  or  after  the  commencement  of  the  bank- 
ruptcy, distrain  upon  the  goods  or  effects  of  the  bankrupt 
for  the  rent  due  to  him  from  the  bankrupt,  with  this 
limitation,  that  if  such  distress  be  levied  after  the 
commencement  of  the  bankruptcy,  it  shall  be  available 
only  for  one  year's  rent  accrued  due  prior  to  the  date 
of  the  order  of  adjudication,  but  the  landlord  or  other 
person  to  whom  the  rent  may  be  due  from  the  bankrupt 
may  prove  under  the  bankruptcy  for  the  surplus  due 
for  which  the  distress  may  not  have  been  available  "  (m). 

On  bankruptcy  If,  during  the  coutinuance  of  a  lease,  the  lessee  be- 
/uciainTieaBe  comes  bankrupt,  the  position  of  his  landlord  for  the 
asonepous  remainder  of  the  term  is  that  the  trustee  in  bankruptcy 
may  take  to  the  lease  and  hold  it  or  deal  with  it  gene- 
rally for  the  benefit  of  the  creditors,  or  may  by  leave 
of  the  Court  (n)  disclaim  it,  as  being  onerous  property, 
in  which  case  the  lease  will  be  deemed  determined  from 
the  date  of  disclaimer,  and  the  landlord  may  then  prove 

{k)  46  k  47  Vict,  a  61,  B.  44.  This  section  also  provided  that  with 
regard  to  arrearB  of  rent  at  the  time  of  the  passing  of  the  Act  (25th 
August  1883),  they  might  be  distrained  for  np  to  ist  January  IW5, 
as  if  the  Act  had  not  passed. 

[1)  46  &  47  Vict  c.  52. 

(m)  Sect  42.  This  section  goes  on  to  provide  that  the  term  '*  order 
of  adjudication  **  shall  be  deemed  to  include  an  order  for  the  adminis- 
tration of  the  estate  of  a  debtor  whose  debts  do  not  exceed  £$0,  or  of 
a  dead  person  who  dies  insolvent. 

(n)  ^ere  are  certain  cases  in  which  the  trustee  may  disclaim  without 
leave.  See  Rule  232  under  the  Bankruptcy  Act,  1883 :  Baldwin's 
Bankruptcy,  142. 
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against  the  bankrupt's  estate  for  any  injury  or  loss 
caused  him  by  such  disclaimer  (p).  This  disclaimer  Time  for  dis- 
must  be  made  within  three  months  from  the  trustee's 
appointment ;  unless  the  property  shall  not  have  come 
to  the  trustee's  knowledge  within  one  month  after  his 
appointment,  when  he  may  disclaim  at  any  time  within 
two  months  after  he  first  became  aware  thereof;  and 
in  addition  it  is  provided  that  the  landlord  may  make 
an  application  in  writing  to  the  trustee  to  decide 
whether  or  not  he  will  disclaim,  and  if  the  trustee 
does  not  then  disclaim  within  twenty-eight  days,  or 
such  further  time  as  may  be  allowed  by  the  Bankruptcy 
Court  having  jurisdiction,  he  cannot  afterwards  do 
so  {p),  A  disclaimer  by  the  trustee  in  bankruptcy  of  £ff«ot  of 
a  lease  or  other  onerous  property  of  the  bankrupt,  *"™®'^- 
operates  as  a  surrender  only  so  far  as  is  necessary  to 
relieve  the  bankrupt  and  his  estate  and  the  trustee 
from  liability,  and  does  not  otherwise  affect  the  rights 
or  liabilities  of  third  parties  in  relation  to  the  property 
disclaimed  (q).  If,  for  instance,  the  bankrupt  has 
granted  an  underlease  of  property  demised  to  him,  a 
disclaimer  of  the  original  lease  by  his  trustee  in  bank- 
niptcy  does  not  affect  the  right  of  the  lessor  to  distrain 
on  the  property  for  the  rent  reserved  by  the  original 
lease,  and  to  re-enter  for  breach  of  the  lessee's  covenants 
in  the  lease,  or  for  non-payment  of  the  rent  reserved 
thereby  (r),  nor  does  it  entitle  the  lessor  to  eject  the 
sub-lessee  (s).  The  court  may  also  on  any  such  dis- 
claimer, on  the  application  of  any  person  interested 
in  any  disclaimed  property,  make  an  order  vesting  it 
in  him  on  such  terms  as  it  thinks  just,  and  in  parti- 


(o)  46  k  47  Vict  a  52,  8.  55  (I.  7). 

ip)  Ibid.  These  proyiBiona  as  to  disclaimer  do  not  only  apply  to  the 
relation  of  landlord  and  tenant,  but  to  all  cases  of  onerous  property. 

(9)  46  ft  47  Vict.  c.  52,  8.  55  (2). 

(r)  Bx  parte  Walton  re  Levy,  17  Ch.  D.  746;  50  L.  J.  Ch.  657 ;  45 
L.  T.  I. 

(s)  Smailey  y.  ffardinge,  7  Q.  B.  D.  524 ;  50  L.  J.  Q.  B.  367 ;  29 
W.  R.  554 ;  44  L.  T.  503. 


8o  OF  CONTRACTS  AS  TO  LAND,  AND  HEBEIN 

cular  making  such  person  subject  to  the  same  liabilities 
as  the  bankrupt  was  subject  to  (t). 

Apportion-  If  a  tenant  is  evicted  or  his  term  is  surrendered  by 

ment  ct,  operation  of  law  during  the  continuance  of  a  current 
year  or  half-year  or  quarter,  an  apportionment  of  the 
rent  is  now,  under  the  Apportionment  Act,  1870  (u), 
Tenant  u  made  in  all  cases.  On  the  breach  by  a  tenant  of  the 
ejected  on  Covenants  contained  in  his  lease  he  is  liable  to  be  ejected 
breach  of        ^y  ^jg  landlord  under  the  ordinary  condition  of  re-entry 

oovenanta.  •'  ,  .       i      i  ^        .       i  « 

contained  m  the  lease ;  but  in  the  two  cases  of  covenants 

to  pay  rent,  and  to  insure,  the  Court  has  long  had  power 

Bat  relief  long  to  relieve  on  the  payment  of  the  rent  and  costs  in  the 

given  m  wo    ^^^  ^^^^  ^^^ .  ^^^  ^  ^y^Q  other  case,  if  shewn  that  the 

omission  to  insure  arose  through  accident  or  mistake,  or 
otherwise  than  from  fraud  or  gross  neglect,  that  no 
loss  or  damage  by  fire  has  happened,  that  there  was  at 
the  time  of  the  application  an  insurance  on  foot  in 
conformity  with  the  terms  of  the  covenant,  and  also 
provided  relief  had  not  previously  been  given  or  a  pre- 
vious breach  waived  by  the  landlord  out  of  court.  A 
memorandum  of  the  fact  of  the  relief  had,  however,  to 
be  indorsed  on  the  lease  (y). 

Provisions  of  The  law  as  to  relief  on  non-pajnnent  of  rent  remains 
Artl^i88?*^M*  ^  formerly,  but  the  provisions  just  referred  to  as  to 
^  "^i!'*  _*  .X  relief  against  breach  of  a  covenant  to  insure  are  repealed 

against  f oriei t* 

ures under      by  the  Conveyancing  Act,  1881  (2;),  which  contains  a 
®**^'  much  wider  enactment  on  the  subject  of  relief  against 

breaches  of  covenants  in  leases  generally,  it  being  pro- 
vided (a),  that  a  right  of  re-entry  or  forfeiture  under 
any  proviso  or  stipulation  in  a  lease  for  a  breach  of  any 
covenant  or  condition  in  the  lease  shall  not  be  enforce- 
able by  action  or  otherwise,  unless  and  until  the  lessor 

(«)  46  k  47  Vict,  a  52,  8.  55. 

(tt)  33  &  34  Vict  a  35. 

(x)  This  was  always  so  in  equity,  and  as  to  the  courts  of  law  was  so 
provided  by  15  &  16  Vict  a  76,  a.  211. 

(y)  This  power  was  given  to  equiU  by  22  &  23  Vict.  c.  35,  ss.  4,  5, 
6,  and  to  law  by  23  &  24  Vict,  a  120^  s.  2. 

(2)  44  &  4S  Vict  c.  41,  8.  14  (7). 

(a)  Sect  14. 
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serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of,  and,  if  the  breach  is  capable  of 
remedy,  requiring  the  lessee  to  remedy  the  breach,  and 
in  any  case  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  the  breach,  if  it 
is  capable  of  remedy,  and  to  make  reasonable  compen* 
sation  in  money  to  the  satisfaction  of  the  lessor  for 
the  breach  (b).  Also  that  where  a  lessor  is  proceeding 
by  action  or  otherwise  to  enforce  such  a  right  of  re-entry 
or  forfeiture,  the  lessee  may  in  the  lessor's  action,  if  any, 
or  in  any  action  brought  by  himself,  apply  to  the  Court 
for  relief;  and  the  Court  may  grant  or  refuse  relief  as 
it  thinks  fit,  or  grant  it  on  any  terms  it  thinks  fit  (c). 
It  is,  however,  expressly  enacted  that  this  provision  shall  Proriao. 
not  extend  to  a  covenant  or  condition  against  assigning, 
underletting,  parting  with  the  possession  or  disposing 
of  the  land  leased,  or  to  a  condition  for  forfeiture  on 
the  bankruptcy  of  the  lessee  (d),  or,  on  the  taking  in 
execution  of  the  lessee's  interest,  or  in  the  case  of  a 
mining  lease,  to  a  covenant  or  condition  allowing  the 
lessor  to  have  access  to  or  inspect  books,  accounts, 
records,  weighing  machines  or  other  things,  or  to  enter 
or  inspect  the  mine  or  the  workings  thereof.  This 
enactment  is  retrospective,  and  applies  notwithstanding 
any  stipulation  in  the  lease  to  the  contrary. 

The  relation  of  landlord  and  tenant  creates  an  im-  Tenant  has  a 
plied  consent  by  the  landlord  that  the  tenant  may  "ny  burden  on 
appropriate  such  part  of  his  rent  as  shall  be  necessary  *£  his  rent"* 
to  indemnify  him  against  prior  charges,  and  that  the 
money  so  appropriated  shall  be  considered  as  paid  on 
account  of  the  rent ;  so  that  if  a  tenant  discharges  some 
burden  upon  the  premises  prior  to  his  own  interest 
therein,  it  is  considered  as  an  actual  payment  of  so 

(()  As  to  what  is  a  sufficient  notice  see  North  London  FreehM  Land 
Co.  V.  J<icque$,  32  W.  R.  283  ;  49  L.  T.  659. 
(e)  See  MiUhUon  v.  Thompson^  i  G.  &  £.  72. 
\d)  See  Ex  parte  Oould  re  Walker,  13  Q.  B.  D.  454 ;  51  L.  T.  368. , 
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much  rent,  and  need  not  be  set  up  as  a  set-off,  but  as 
an  actual  payment  (e). 

Implied  oondi-  It  has  been  decided  that  though  there  is  no  implied 
ft^furnuhed"**  Warranty  on  the  letting  of  an  unfurnished  house  (/), 
home.  ygjj  jf  ^  person  agrees  to  take  a  furnished  house  for  some 

short  period,  as  it  is  naturally  intended  for  immediate 
occupation,  there  is  an  implied  condition  that  it  is  fit 
for  habitation ;  so  that  if  by  reason  of  defective  drains 
or  otherwise  it  is  not,  the  tenant  is  justified  in  re- 
pudiating the  agreement,  and  is  not  liable  upon  it  (g). 
The  HonBin^        It  has  recently  been  enacted  by  the  Housing  of  the 
oiLmb  Act ^'^^  Working  Classes  Act,  1885  (A),  that  in  any  contract 
^^5.  made  after  1 4th  August  1 8  8  5  for  letting  for  habitation 

by  persons  of  the  working  classes  a  house  or  part  of  a 
house,  there  shall  be  implied  a  condition  that  the 
house  is  at  the  commencement  of  the  holding  in  all 
respects  reasonably  fit  for  human  habitation.  This, 
however,  only  applies  in  England  where  the  annual 
letting  rent  does  not  exceed  the  following  amounts 
respectively,  viz.,  ;£^20  in  London,  ;£^I3  in  Liverpool, 
;^ro  in  Manchester  or  Birmingham,  and  £8  else- 
where (i). 


(e)  I  S.  L.  0. 177, 178. 

(/ )  Manchegter  Bonded  Warehoute  Oo.  v.  CatTf  $  C.  P.  D.  507 ;  49 
L.  J.  0.  P.  809 ;  29  W.  R.  354. 

(a)  Wilion  ▼.  Finch  Batton,  2  Ex.  D.  337  ;  46  L.  J.  Ex.  489.  Smith 
T.  MarrabUt  11  M.  &  W.  5.     Chetter  v.  Powell,  W.  N.  (1885)  67., 

(A>  48  &  49  Vict  c.  72,  sect.  12. 

(t)  Ibid.     32  &  33  Vict  &  41,  sect.  3. 
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CHAPTER  IV. 

OF   CONTBAGTS  AS  TO  GOODS,  AND  HEREIN  OF  BAILMENTS, 
INCLUDING   CABBIERS   AND   INNKEEPERS  {a). 

The  most  usual,  and  therefore  most  important,  kind  of  what  u  & 
contracts  as  to  goods  are  for  their  sale,  which  has  been  '^^  ^  *      * 
defined  as  the  transferring  of  property  from  one  man 
to  another,  in  consideration  of  some  price  or  recom- 
pense in  value  (b).     The  majority  of  contracts  for  the 
sale  of  goods  are  undoubtedly  simple  and  plain  in  their 
nature,  but  in  very  many  such  contracts  intricate  and 
difficult  points  arise  as  to  the  passing  of  property  in 
the  goods  and  the  relative  rights  of  the  vendor  and 
vendee  in  the  subject-matter  of   the    contract;   and  Whether  the 
whether  the  property  in  goods  has  passed  under   ag^hu^ 
contract  is  frequently  a  question  of  intention,  to  be  ^^^ntiy 
gathered  from  the  expressions   made   use  of  in  the  question  of 
contract  and  the  surrounding  circumstances  (c).     Of 
course,  if  goods,  on  being  sold,  are  actually  delivered 
over  to  the  purchaser,  there  can  be  no  doubt  whatever 
of  the  property  at  once  passing  to  him ;  but  in  many 
cases  the  goods  may  remain  in  the  possession  of  the 
vendor  whilst  the  property  in  them  has  passed  to  and 
is  vested  in  the  purchaser,  so  that  any  loss  happening 
to  them  would  have  to  be  borne  by  the  latter ;  for,  as 
is  stated  by  Mr.  Broom  in  his  Commentaries  (d),  ''It  is 
clear  that,  by  the  law  of  England,  the  property  in  a 
specific  chattel  may  pass  without  delivery.     It  will  so 

(a)  Ab  to  the  title  to  goods,  see  pott,  Part  ii.  '  Torts,*  ch.  iii.  pp. 
318  et  $eq. 

(b)  Brown's  Law  Diet.  471  ;  see  hereon  more  fully,  CampbeU  on  the 
Law  of  Sale  of  Goods,  i,  2. 

(e)  Broom's  Corns.  409. 
id)  Ibid.  402. 
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pass  when,  at  the  time  of  the  bargain,  everything  is 
already  done  which,  according  to  the  intention  of  the 
parties,  was  necessary  to  transfer  the  property;  the 
reason  of  this  being,  that  the  very  appropriation  of  the 
chattel  is  equivalent  to  delivery  by  the  vendor ;  and 
the  assent  of  the  vendee  to  take  the  specific  chattel 
and  to  pay  the  price  is  equivalent  to  his  accepting 
possession.  The  effect  of  the  contract,  therefore,  is  to 
vest  the  property  in  the  bargainee." 


wiien  the  On  this  point  it  has  been  well  stated  that^  at  common 

gooS^pawed    J^^*  ^^  either  of  the  following  cases,  there  is  a  good  bar- 
faw**"^ted    6*^^  ^^^  ®*^®  ^^  specific  goods  to  alter  the  property 

in  Sheppard'i    thereof  : — 
Touchttone. 

1.  Where  the  thing  is  to  be  delivered  to  the  vendee 
at  a  day  certain,  and  a  day  is  agreed  for  payment  of 
the  money. 

2.  Where  all  or  any  part  of  the  money  is  paid,  or  a 
payment  is  made  by  way  of  earnest ;  or 

3.  Where,  without  any  other  circumstance,  the 
vendee  takes  the  thing  into  his  possession  (e). 


Writing,  how- 
ever, now 
Bometimei 
neceMary. 
Variation  of 
first  rale 
stated  in 
Shepnard'a 
ToucAstone. 


In  the  first  case  above  mentioned,  now,  as  we  shall 
presently  see,  to  constitute  a  valid  contract  writing 
is  required  in  many  instances ;  also  such  first  case  is 
not  at  the  present  day  strictly  correct,  for  it  is  not 
necessary  now  for  there  to  be  an  actual  day  fixed  ; 
the  property  may  pass  without  this  (/).  The  rule  on 
this  point  now  is  well  expressed  by  Parke,  J.  (g): 
"  Where  by  the  contract  itself  the  vendor  appropriates 
to  the  vendee  a  specific  chattel,  and  the  latter  thereby 
agrees  to  take  that  specific  chattel  and  to  pay  the 
stipulated   price,    the    parties    are  then  in  the    same 


(e)  I  Shepp.  Touch.  224;   aee  also  Benjamin's  Sale  of  Personal 
Property,  264. 

(/ )  Benjamin's  Sale  of  Personal  Property,  265. 
iff)  In  Dixon  v.  Tata,  5  A*  ft  E.  313,  340. 
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sitaation  as  they  would  be  after  a  delivery  of  goods 
in  pursuance  of  a  general  contract.  The  very  appro- 
priation of  the  chattel  is  equivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  to  take  the 
specific  chattel  and  to  pay  the  price  is  equivalent  to 
his  accepting  possession.  The  effect  of  the  contract, 
therefore,  is  to  vest  the  property  in  the  bargainee." 

Neither  is  the  second  case  mentioned  in  Sheppard's  The  giviug  of 
Touchstone  correct  law  now,  so  far  as  it  relates  to  pay-  n^^V^aiJer 
ment  of  earnest,  for  modem  cases  go  to  shew  that  the  ***•  property, 
giving  of  earnest  does  not  necessarily  pass  the  property 
in  the  goods,  but  simply  affords  evidence  of  the  con- 
clusion of  the  bargain,  which  is  a  very  different  thing 
to  the  property  actually  passing  (h). 

But  there  are  many  cases  in  which  the  transaction  when  the 
may  be  simply  inchoate  and  incomplete,  and  not  pass  jffiLlT 
any  property  in  the  goods,  as  where  the  contract  shews  ^®*  p*"- 
that  there  is  no  intention  to  pass  the  property  until 
something  has  been  done  by  the  seller  or  some  event 
has  happened  or  some  time  has  expired.  Thus,  in  one 
case,  where,  on  the  contract  for  the  sale  of  goods,  it 
was,  according  to  the  usage  of  trade,  the  duty  of  the 
seller  to  count  them  out,  and  before  he  did  so  the  goods 
were  destroyed  by  fire,  it  was  held  that  the  loss  fell 
on  the  vendor  (t).  In  another  case,  turpentine  was 
bought  at  an  auction,  which,  according  to  the  conditions 
of  sale,  was  to  be  weighed,  and  before  it  was  entirely 
weighed  it  was  destroyed  by  fire ;  the  Court  held  that 
the  property  had  not  passed  in  that  portion  of  the  goods 
which  had  not  been  weighed  {k).  And  where  the  de- 
fendant had  contracted  for  the  purchase  of  the  trunks 
of  certain  trees,  and  the  custom  of  the  trade  was  that 
he  should  measure  and  mark  the  portions  he  wanted, 


{h)  See  BaU  ▼.  Owen,  5  T.  R  499  ;  Einde  v.  WkiteKtnue,  7  East,  558 ; 
Benjamin's  Sale  of  Personal  Property,  298. 
(i)  Zoffury  ▼.  PurmU,  2  Camp.  240. 
{k)  Rugg  ▼.  MineU,  1 1  East,  210. 
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and  that  the  vendor  should  then  cvt  off  the  rejected 
parts,  it  was  held  that  no  property  had  passed  in  the 
goods  antU  such  rejected  parts  had  been  actnally 
severed  (I).  In  a  recent  case  a  horse  was  sold  by  the 
plaintiff  to  the  defendant,  upon  condition  that  it 
should  be  taken  awaj  by  the  defendant  and  tried  by 
him  for  eight  days,  and  returned  at  the  end  of  eight 
days  if  the  defendant  did  not  think  it  suitable  for  his 
purposes.  The  horse  died  on  the  third  day  after  it 
was  placed  in  the  defendant's  stable,  without  fault  of 
either  party.  It  was  held  that  the  property  had  not 
passed,  and  therefore  that  the  plaintiff  could  not  main- 
tain an  action  for  the  price  (m). 

When  pro-  Where  goods,  part  of  an  entire  bulk,  are  sold,  no 

^^  pt^^f '^  property  passes  in  them  until  separated  and  set  apart 
an  entire  bulk.  fj^Qjj^  q^q  ^Tilk  and  absolutely  appropriated  to  the  pur- 
chaser (n).  Thus  in  a  recent  case  where,  after  a  sale 
of  60,000  bricks,  part  of  a  bulk  of  1 17,000,  the  seller 
had  applied  all  but  62,000  for  other  purposes  and  was 
still  using  them  when  they  were  seized  in  execution, 
it  was  held  that  there  was  no  appropriation  of  any 
part  of  the  60,000  to  the  sale  (p).  It  is  sometimes 
the  vendor,  and  sometimes  the  purchaser,  who  has 
the  right  of  selecting  the  particular  goods  from  the 
entire  bulk ;  and  the  rule  is,  that  "  the  party  who  by 
the  agreement  is  to  do  the  first  act  which,  from  its 
nature,  cannot  be  done  until  the  election  is  deter- 
mined, has  authority  to  make  the  choice  in  order  that 
he  may  be  able  to  do  that  first  act ;  and,  when  once 
he  has  done  that  act,  the  election  has  been  irrevoc- 
ably determined,  but  till  then  he  may  change  his 
mind  "  (p).     An  instance  of  when  the  right  of  appro- 


{l)  Acraman  v.  Morrit^  8  C.  B.  449. 

(f»)  m^kick  y,  Barnes,  5  O.  P.  D.  321 ;  49  L.  J.  C.  P.  698 ;  29  W. 
K.  139. 

(n)  See  Dixon  v.  TaUit  5  B.  &  Ad.  313  ;  Campbell  on  the  Law  of 
Sale  of  Qoods,  227. 

(0)  Sndl  ▼.  HeighJton,  I  G.  &  E.  95. 

ip)  Benjamin's  Sale  of  PeraonaJ  Property,  303 ;  Campbell  on  the 
Law  of  Sale  of  Goods,  2j0. 
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priation  will  be  in  the  purchaser  may  be  found  in  the 
case  of  the  sale  of  a  certain  number  of  bricks  out  of 
a  stack  of  bricks^  and  it  being  provided  that  the  pur- 
chaser shall  send  his  cart  to  take  them  away.  Here  the 
first  act  has  to  be  done  by  the  purchaser,  and  he,  there- 
fore, has  the  right  of  appropriation.  He  may  choose 
which  of  them  he  likes,  but  as  soon  as  he  has  once  put 
them  in  his  cart  to  be  fetched  away  the  appropriation 
is  complete  and  the  property  has  passed.  But  if  in  such 
a  case  the  contract  was  that  the  vendor  should  load 
them  on  the  purchaser's  cart,  here  the  right  of  appro- 
priation would  be  in  the  vendor,  for  the  first  act  is  to 
be  done  by  him ;  and  in  all  cases  of  appropriation  by 
the  vendor  such  appropriation  must  be  assented  to  by 
the  vendee  before  the  property  will  pass ;  but  if  it  is 
made  in  pursuance  of  and  as  a  term  of  the  contract 
the  assent  is  presumed,  and  it  is  conclusive  (q).  In  the  wben  the 
case  also  of  a  contract  to  make  any  article  (though  an  pM^aingooda 
action  would  of  course  lie  for  the  breach  of  the  con-  *°  ^  ™*^®- 
tract),  the  property  therein  will  not  pass  until  there 
has  been  a  subsequent  appropriation  thereof  made  by 
the  vendor  and  such  appropriation  has  been  assented  to 
by  the  purchaser.  And  so  also  a  grant  of  goods  not  in 
existence,  or  not  belonging  either  actually  or  potentially 
to  the  grantor  at  the  time,  is  of  no  effect,  unless  the 
grant  is  afterwards  in  some  way  ratified  by  him  after 
acquiring  a  property  in  them  (r).  The  mere  fact  of  the 
price  not  being  mentioned  in  the  contract  does  not 
prevent  the  property  passing,  for  it  may  be  either  a 
price  to  be  thereafter  agreed  on,  or  what  the  things  are 
reasonably  worth  (3). 

Generally,  upon  this  subject,  with  regard  to  the  ques-  General 
tion  of  when  does  the  property  in  goods  pass,  it  will  be  question  of 

when  property 

~- in  goodi 

paasei. 
iq)  Benjamin*!  Sale  of  Personal  Property,  304. 

(r)  Robinton  v.  Maedonnd,  5  M.  &  S.  228. 

(«)  Aeebal  v.  Levy,  10  Bing.  376 ;  Hoadly  v.  M^Laine,  10  Bing.  482  ; 
Jojfu  ▼.  Stoann,  17  C.  B.  N.S.  84.  See  hereon  also  Broom's  Corns.  400- 
409^  and  cases  there  referred  to. 


88 


OF  CONTRACTS  AS  TO  GOODS, 


best  to  found  the  answer  upon  what  has  been  previously 
stated  from  Sbeppard's  Touchstone,  as  varied  as  also 
stated  (t),  and  say  that  the  property  wUl  pass  where 
there  is  a  valid  and  complete  coiitracty  or  the  price 
has  been  fully  or  partly  paid ;  provided  that  in  each 
of  these  cases  the  goods  are  in  existent  and  no  act 
remains  to  he  done  to  tJiem,  or  the  vendee  has  acquired 
possession  of  the  goods  (u). 

Contracts  as  to  goods  are  in  many  cases  required  by 
statute  to  be  by  writing. 

4th  section  of       By  the  4th  scction  of  the  Statute'of  Frauds  (x)  it  is 
VnudM^       provided  that  no  action  shall  be  brought  whereby  to 
■PPjy*°^to      charge  any  defendant  upon  (inter  alia)  any  contract 
Bale  of  goods,  not  to  be  performed  within  one  year  &om  the  making 
thereof.     This  section  has  already  been  discussed  (y), 
and  with  regard  to  this  portion  of  it,  it  is  sufficient  here 
to  say  that,  applying  to  all  contracts  not  to  be  per- 
formed within  a  year,  it  includes  contracts  as  to  goods. 


iTth  section 
of  Statute 
of  Frauds. 


Oonitruotion 
put  on  this 
section. 


By  the  17  th  section  of  the  Statute  of  Frauds  it  is 
enacted  that  "  no  contract  for  the  sale  of  any  goods, 
wares,  and  merchandise  (z),  for  the  price  of  ;£^io 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized." 
On  the  construction  of  this  section  it  was  decided  by 


(0  Ante,  pp.  84,  85. 

(tt)  See  hereon  Campbell  on  the  Law  of  Sale  of  Goods,  225-274. 

{x)  29  Oar.  2,  a  3. 

(y)  Ante,  pp.  43-49. 

(«)  A  horse  or  other  animal  wonld  be  within  the  expression  <*  goods, 
wares,  and  merchandise."  It  has  recently  been  held  that  a  contract 
by  an  artist  with  a  picture-dealer  to  paint  a  picture  of  a  given  subject 
at  an  agreed  price  is  a  contract  for  the  sale  of  goods,  Idoaa  v.  Hardy,  i 
C  So  K.  287. 
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several  cases  (a)  that  it  did  not  applj  to  contracts  to 
make  or  deliver  goods  not  in  existence  at  the  time  of 
the  contract,  and  therefore  not  capable  of  delivery  or  part 
acceptance  at  the  time  of  the  bargain^  and  in  consequence, 
it  is  provided  by  Lord  Tenterden's  Act  (i),  that  such  Proviifon  in 
section  "  shall  extend  to  contracts  for  the  sale  of  goods  dS^s  Act^fn' 
of  the  value  of  ;£^i  o  sterling  and  upwards,  notwithstand-  «on»«i««nce. 
ing  the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not  at  the  time  of  the  contract  be 
actually  made,  procured,  or  provided,  or  fit  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof  or  rendering  the  same  fit  for 
delivery."    This  enactment  must  be  read  and  construed 
as  if  incorporated  with  the  Statute  of  Frauds  (c). 

The  memorandum  required  by  the  17th  section  of  Writing  not 
the  Statute  of  Frauds  has  been  before  touched  on  in  seoeuar/ 
treating  of  the  statute  generally  {d),  but  the  student  JJJJj'J"^*^** 
will  note  that  writing  is  not  an  absolute  essential,  as  statute 
there  may  be  instead  either  part  payment,  earnest,  or  ^    "^  * 
acceptance  and  receipt 

Earnest  is  a  matter  quite  distinct  from  part  payment,  Diitinotion 
being  some  gift  or  token  given  by  a  buyer  to  a  seller,  ^Irand  pl^t 
not  on  account  but  quite  irrespective  of  the  price ;  payment. 
part  payment  is  simply  an  actual  payment  of  money 
on  account  of  the  price.     The  giving  of  earnest  is  not 
a  course  adopted  often  now,  though  part  payment  is 
frequently  (e). 

On  the  point  of  part  payment  or  earnest,  also,  it  what  wiu 

V  i.'      J  it_    ±.  i      1  J.  •  amount  to 

may  be  noticed  that  an  actual  payment  is  necessary,  so  earnest  or 

part  payment. 

(a)  See  them  cited  in  Benjamin's  Sale  of  Personal  Property,  89.  See 
also  GampbeU  on  the  Law  of  Sale  of  Goods,  162,  163. 

(()  9  Geo.  4,  c.  14,  s.  7. 

i'C)  ScoU  ▼.  Eastern  OoufUia  Ry,  Co,,  12  M.  ft  W.  33 ;  ffarman  ▼. 
lUeva,  25  L.  J.  (O.  P.)  257. 

(d)  Ante,  pp.  49,  ^o. 

(«)  See  Benjamin  s  Sale  of  Personal  Property,  162,  163.  Campbell 
on  the  Law  of  Sale  of  Goods,  195.  Howe  v.  iSmttA,  27  Ch.  D.  89  ;  32 
W.  R.  302. 
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that  what  is  called  in  the  Korbh  of  England  ''  striking 
off"  a  bargain,  i.e.,  drawing  the  edge  of  a  shilling  over 
the  hand  of  the  vendor  and  not  paying  him  the  money, 
is  not  sufficient  (/) ;  but  delivery  of  a  bill  of  exchange 
or  promissory  note  is,  because  it  amounts  to  payment 
until  dishonoured  (g). 

Ai  to  awept-        xhe  acceptance  and  receipt  require  a  slightly  more 
reoeipt  under   detailed  explanation. 

xyth  ■•otion 
of  Statute 

of  Frauds.  Xho  words  of  the  statute  are  that  the  buyer  shall 

**  accept  and  actually  receive  "  part  of  the  goods  sold ; 
and  the  receipt  of  the  goods  implies  a  delivery,  which 
may  be  either  actual  or  constructive,  and  the  construc- 
tive delivery  may  be  evidenced  in  many  different  ways, 
e.g,  the  delivery  of  the  key  of  a  warehouse  (h).  The 
first  point  for  the  student  to  notice  upon  this  acceptance 
and  receipt  is  that  they  are,  at  any  rate  technically,  two 

There  must  be  distinct  things.     There  must  be  an  acceptance  and  an 

and^a^reoeipt  actual  receipt,  not  necessarily  an  absolute  acceptance, 
but  such  an  acceptance  as  could  not  have  been  made 
except  on  admission  of  the  contract  and  the  goods  sent 
under  it,  although  possibly  the  party  may  still  have  the 
right  to  reject  the  goods,  by  reason  of  their  b€ui  quality 
or  otherwise.      To   use  the   words    of   Lord  Justice 

RecogTiition  of  Boweu  in  a  very  recent  case  (i) :  "  Having  regard  to 

the  contract        .       .  /         ^.  *    .1       r,     .    .        i»  ^        j 

required.  the  language  of  section  1 7  of  the  Statute  of  Frauds, 
and  the  mischief  aimed  at  by  the  statute,  the  con* 
elusion  one  would  come  to  is  that  the  Legislature,  by 
'  acceptance  and  receipt/  meant  such  a  dealing  with 
the  goods  as  would  amount  to  a  recognition  of  the 
contract."  The  whole  subject  of  "acceptance  and 
receipt "  has  always  been  one  clouded  by  confusion. 


(/)  BlenHntap  ▼.  Clayton,  7  Taunt.  597. 

Q)  Ckamberlyn  y.  Ddarive,  2  Wiia.  253;  see  Benjamin's  Sale  of 
Personal  Property,  165. 

(A)  Broom*!  Coma.  414, 415.  GampbeU  on  the  Law  of  Sale  of  Gooda, 
181. 

(i)  Page  v.  Morgan,  54  L.  J.  Q.  B.  437. 
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and  numerous  decisions  on  the  point  are  stated  by 
Mr.  Broom  in  his  Commentaries  on  the  Common 
Law  (k),  and  also  in  Mr.  Benjamin's  treatise  on  the 
Law  of  Sale  of  Personal  Property  (Z).  These  deci* 
sions  undoubtedly  do  not  all  agree  with  each  other ; 
perhaps  because,  as  suggested  in  the  former  work, 
the  points  of  acceptance  and  receipt  are  questions 
more  of  fact  than  law,  and  the  difficulty  lies  in  esti- 
mating the  weight  of  proof  adduced.  The  most  recent, 
and  at  the  same  time  the  clearest,  elucidation  of  the 
matter  is  to  be  found  in  the  case  of  Page  v.  Morgan,  PageY.Mor^ 
already  referred  to.  There  the  plaintiff  had  sold  to  ^*'*' 
the  defendant  certain  wheat  which  was  put  into  a 
barge  and  sent  to  the  defendant's  mill,  where  it 
arrived  in  the  evening,  and  on  the  following  morning 
was,  by  order  of  the  defendant's  foreman,  taken  into 
the  mill  and  there  examined  with  the  sample.  The 
defendant  then  rejected  it  as  not  being  equal  to 
sample,  and  it  was  put  back  into  the  barge  and  re- 
mained there  for  some  weeks,  when  it  was  sold  by 
order  of  the  court.  It  was  not  the  custom  at  the 
defendant's  mill  to  examine  wheat  whilst  it  was  in 
the  barges.  The  plaintiff  sued  to  recover  damages  from 
the  defendant  for  not  accepting  the  wheat,  and  the 
defendant  objected  that  the  requirements  of  the  17th 
section  of  the  Statute  of  Frauds  had  not  been  com- 
plied with,  and  the  judge  directed  the  jury  that  the 
taking  of  the  wheat  into  the  mill  to  see  if  it  was 
equal  to  sample  constituted  "  acceptance  and  receipt " 
to  satisfy  the  statute.  The  Divisional  Court,  and 
subsequently  the  Court  of  Appeal,  upheld  this  direc- 
tion, laying  down  that  what  is  required  by  the  statute 
is  a  recognition  of  the  contract,  and  that  though  ac- 
ceptance and  receipt  are  two  distinct  things,  yet  receipt 
under  such  circumstances  as  to  import  a  recognition 
of  a  contract  is  also  the  acceptance  contemplated  by 


[k)  Pages  4i4~42a 
{I)  Pages  127-149. 
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^yerj ^UvBTj  \3^Q  statute.  But  notwithstanding  this  the  student 
must  not  think  that  every  mere  delivery  is  sufficient, 
for  there  may  be  many  a  delivery  without  there  being 
in  any  way  a  recognition  of  the  contract,  and  that  is 
what  is  wanted.  But,  however  clearly  the  principle 
may  be  put,  it  must  ever  in  some  cases  be  difficult 
of  application. 

Summary  on  To  endeavour  to  sum  up  an  answer  to  the  question 
u  poin  .  ^ J  what  will  amount  to  a  sufficient  "  acceptance  and 
actual  receipt "  within  the  statute,  we  shall  be  tolerably 
correct  in  stating  that  t?iere  must  be  a  delivery  actiuil  or 
constructive,  and  the  vendee  mtist  by  his  acts,  either  prior 
to  or  contemporan^oiLsly  vdth  the  receipt,  have  signified 
his  acceptance  in  some  way^  but  that  whai  is  or  is  not  an 
a/xeptance  is  a  question  principally  of  fact  depending  on 
the  differcTU  circumstances  of  each  particular  case,  and 
thcU  all  thai  is  really  required  is  an  admission  or 
recognition  of  the  contract  (m), 

wiiatmiutbe  In  an  ordinary  contract  for  the  sale  of  goods,  if 
▼endo/or  nothing  is  agreed  to  the  contrary  either  expressly  or 
▼epdM  before  impliedly,  the  vendor  before  he  can  bring  an  action  for 

■uiDg  on  a  *,  7  ° 

contract  for     their  pricc  must  have  delivered  the  goods,  and.  on  the 
■  •  o  Ko   ••    Qther  hand,  the  vendee  before  he  can  sue  for  the  non- 
delivery of  the  goods  must  have  paid  or  tendered  the 

(m)  Poffe  V.  Morgan,  54  L.  J.  Q.  B.  434 ;  KtbiUe  v.  Gough,  38  L.  T. 
(N.S.)  206;  Morton  v.  Tibbitt,  15  Q.  B.  428,  19  L.  J.  Q.  B.  328. 
In  the  last  edition  of  this  work  a  quotation  was  given  of  some  length, 
being  Mr.  Jnstioe  Blackburn's  exposition  of  the  subject  (Blftckbum  on 
Sales,  22,  23,  quoted  in  Benjamin's  Sale  of  Personal  Property,  127,  128). 
This  has  been  now  altogether  omitted,  because  on  careful  consideration, 
and  comparison  with  the  recent  case  of  Pctge  v.  Morgan,  it  cannot  be  now 
considered  altogether  accurate.  For  instance,  Mr.  Justice  Blackburn 
states  that  possibly  there  may  be  no  acceptance  and  receipt  although 
the  goods  are  delivered  to  the  purchaser  and  he  takes  them  and  tries 
them  by  using  them.  This  would,  according  to  Page  v.  if oiyan,  always 
be  conclusive,  for  there  would  be  a  thorough  recognition  of  the  con- 
tract although  the  purchaser  may  very  likely  have  a  right  to  refuse 
the  goods  afterwards  as  not  being  the  proper  quality,  but  then  that 
would  be  his  defence  to  an  action  for  the  price,  not  the  Statute  of 
Frauds.  This  is  the  right  light  in  which  to  regard  a  decision  of 
Jiichard  v.  Moort,  38  L.  T.  (N.S.)  841  ;  which  is  otherwise  in  conflict 
with  the  decision  given  at  the  commencement  of  this  note  ;  see  it  so 
explained  by  Lord  Justice  Bowen  in  Page  v.  Morgan  (54  L.  J.  Q.  B. 

437). 
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price  (0),  for  the  vendor  has  a  lien  upon  them  for  that 
price  until  actual  possession  by  the  vendee  {p),     A 
lien  may  be  defined  as  a  qualified  right  of  property  Definition 
which  a  person  has  in  a  thing  arising  from  such  person  ®'  *  ^^•°' 
having  a  claim  upon  its  owner  (q) ;  and  it  may  be 
either  general,  e,g,  the  right  of  a  solicitor  to  retain  his 
client's  papers  for  a  general  balance  due  to  him,  or 
particular^  e,g,  the  ordinary  right  of  a  vendor  to  retain 
particular  goods  until  payment  of  their  prica    The  law 
leans  in  favour  of  a  particular,  but  against  a  general 
lien,  which  will  only  be  allowed  when  there  is  a  custom 
or  contract  to  justify  it    The  lien  in  both  cases  can  only 
be  commensurate  with  the  interest  of  the  person  through 
whom  it  arises,  and  it  may  be  lost  by  the  vendor  taking  How  Uen  lot*, 
a  security  for  payment,  e.g,  a  bill  of  exchange  or  pro- 
missory note ;  but  if  such  instrument  is  dishonoured 
the  right  of  lien  will  revive  if  the  instrument  is  still  in 
the  hands  of  the  vendor,  though  not  if  outstanding  in 
a  third  person's  hands  (r).     Where,  too,  goods  are  sold  No  lien 
on  credit,  the  vendor  has  no  right  of  lien,  for  that  ^^H^  g^, 
would  be  contrary  to  the  contract ;  but,  notwithstanding  ^^^  ^^  credit, 
this,  it  has  been  decided  that  if  before  delivery  of  the 
goods  the  vendee  becomes  insolvent,  the  vendor  may 
refuse  tx)  deliver,  and  may  withhold  them  until  pay- 
ment («).     And  notwithstanding  that  if  goods  have  been 
sold  on  credit  a  vendor  has  no  right  of  lien,  yet  if  the 
vendee  permits  them  to  remain  in  the  vendor's  posses- 
sion till  the  period  of  credit  has  expired,  the  right  of 
lien  revives  and  attaches  {t). 

(o)  Gbitty  on  Contracts,  411. 

( p)  Chitty  on  Contracts,  391 ;  Orice  v.  Richardson,  3  App.  Cas.  319 ; 
47  L.  J.  P.  C.  48.  In  this  case  the  appellants  sold  goods  to  W.,  and 
being  warehoasemen,  the  goods  remained  at  their  warehouse  at  a  rent, 
deliyerable  to  the  order  of  W.  Before  the  eoods  were  paid  for  W. 
became  insolvent  It  was  held  that  there  had  been  no  actual  delivery 
of  the  goods  to  W.,  and  that  the  appellants  had  a  lien  on  the  goods 
for  the  price. 

iq)  Brown's  Law  Diet  318. 

(r)  Chitty  on  Contracts,  398 ;  Byles  on  Bills,  391,  392 ;  Ounn  v. 
Bclekow,  L.  R.  10  Ch.  App.  491 ;  44  L.  J.  Ch.  732. 

(«)  Ex  parU  Chalmenf  L  R.  8  Ch.  App.  289 ;  42  L.  J.  Bk.  37. 

(0  Bunnay  v.  Payntx,  4  B.  &  A.  568 ;  Valpy  v.   0<Mey,  20  L.  J. 

(Q.B.)  38a 
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A  lien  can 
only  exist  be- 
fore deliTeiy. 


A  lien  can  of  course  only  exist  before  the  goods  have 
been  delivered  to  the  purchaser,  but  the  mere  markiug 
bj  the  purchaser  of  goods  remaining  in  the  vendor's 
possession  or  putting  his  name  upon  them,  or  other 
like  acts,  will  not  constitute  a  delivery  sufficient  to 
deprive  the  vendor  of  his  right  of  lien  (u). 


A  lien  ii  a  A  lien  is  a  right  of  a  passive  nature,  and  does  not  confer 

exropt  in^he  °^  ^^®  pcrsou  posscssiug  such  right  any  power  to  sell  the 
^ae  of  an  inn-  goods(a:).  In  the  One  case, however, of  an  innkeeper  it  has 
been  provided  by  the  Innkeepers  Act,  1878  (y),  that  if  a 
person  shall  become  indebted  to  him,  and  shall  deposit 
or  leave  any  personal  effects  with  him  or  in  his  inn  or 
adjacent  premises  for  the  space  of  six  weeks,  the  inn- 
keeper, after  having  advertised  a  month  previously  in 
one  London  newspaper  and  one  country  newspaper 
circulating  in  the  district,  a  notice  describing  the  goods, 
and  giving  (if  known)  the  name  of  the  owner  or  person 
who  deposited  the  goods,  and  of  his  intention  to  sell, 
may  duly  sell  the  same  by  public  auction.  Any  surplus 
after  paying  the  debts  and  expenses  is  to  be  paid  to 
the  person  who  left  or  deposited  such  goods. 


And  in  one 
case  of  a 
solicitor. 


To  a  certain  extent  also  a  solicitor  has,  under  the 
provisions  of  the  Solicitors  Act,  1 860  (z),  a  lien  of  an 
active  kind  as  mentioned  hereafter  (a). 


Definition  of 
stoppage  in 
trantiPu, 


Closely  akin  to  the  right  of  lien  is  a  further  right  of 
the  vendor  of  goods,  viz.,  stoppage  in  transitu,  which  is 
the  prevention  of  wrong  by  a  mere  personal  act,  being 
the  right  of  the  vendor  to  stop  the  goods  after  they  have 
left  his  possession,  but  are  in  course  of  transit  to  the 


(tt)  Diaeon  v.  Tates,  5  B.  &  Ad.  313  ;  Marvin  v.  Wallace,  25  L.  J. 

(Q.B.)  369. 

(s)  Per  Alderson,  B.,  White  y.  SpeUigue,  13  M.  &  W.  608.  But  a 
vendor  in  some  cases  on  non-pa3rment  of  price  has  a  right  to  resell  the 
goods  by  reason  of  the  purchaser's  breach  of  contract  in  not  completing. 
Campb^  on  the  Law  of  Sales  of  Goods,  329,  330. 

(y)  41  &  42  Vict.  c.  38. 

(2)  23  &  24  Vict  o.  127,  8.  28. 

(a)  Poet,  p.  196. 
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vendee,  on  hearing  of  the  vendee's  bankruptcy  or  insol- 
vency.   The  doctrine  of  stoppage  in  transitu  seems  to  be  The  doetrin* 
borrowed  from  equity  (6),  and  the  recognised  leading  M?it!y.'*^^™ 
case  on  the  subject  is  that  of  LicTcbaTTow  v.  Mason  (c),  LxMarrow 
which  establishes  clearly  the  doctrine  itself,  and  in 
addition  lays  down  the  rule  that  it  may  be  lost  by  the 
bill  of  lading  for  the  goods  being  indorsed  {d)  by  the  How  the  right 
vendee  to  a  hond-Jide  indorsee  for  valuable  considera-  "*^  ^  ^***** 
tion,  without  notice  of  the  bankruptcy  or  insolvency. 
The  right,  as  its  name  imports,  only  exists  whilst  the 
goods  are  in  transit,  and  directly  they  come  into  the 
actual  or  constructive  possession  of  the  vendee  the  right 
is  gone.     It  is  not  always  easy  to  decide  whether  goods 
are  "  in  transitu "  or  not,  for  there  may  be  cases  of 
constructive  possession  of  the  vendee  not  always  very 
apparent ;  the  rule  to  be  collected  from  all  the  cases 
has  been  well  stated  to  be  "  that  they  are  in  transitu  so 
long  as  they  are  in  the  hands  of  the  carrier  as  such,  when  the 
whether  he  was  or  was  not  appointed  by  the  consignee,  faSf tohe  *Wn 
and  also  so  long  as  they  remain  in  any  place  of  deposit  transitu.*' 
connected  with  their  transmission.     But  that  if,  after 
their  arrival  at  their  place  of  destination,  they  be  ware- 
housed by  the  carrier  whose  store  the  vendee  uses  as 
his  own,  or  even  if  they  be  warehoused  by  the  vendor 
himself  and  rent  be  paid  to  him  for  them,  that  puts  an 
end  to  the  right  to  stop  in  transitu  "  («).     When  goods 
have  been  sent  by  an  unpaid  vendor  through  a  carrier 
to  a  forwarding  agent  who  has  been  appointed  by  the 
vendee,  and  who  receives  the  necessary  orders  from 
the  vendee  and  not  from  the  vendor,  the  transit  of  the 
goods  is  at  an  end  upon  their  reaching  the  hands  of  the 
forwarding  agent,  and  the  right  to  stop  in  transitu  is 
lost,  even  though  the  goods  may  have  been  intended  to 


{h)  Wiieman  v.  Vanderput,  2  Yern.  203,  seemB  to  be  the  first  oaee  in 
which  it  was  acted  upon. 

(c)  I  S.  L.C.  753;  2T.  R.63. 

(d)  This  means  by  the  goods  being  sold  for  value ;  the  biU  of  lading 
is  the  document  of  title  to  them,  and  is  negotiable. 

(e)  I  8.  L.  0.  816. 
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The  Tendee 
may  shorten 
the  period  of 
traneit. 


How  the 
■toppage  in 
tranaitu  may 
be  effected. 


be  sent  to  an  ulterior  and  subsequent  destination  (/). 
The  giving  of  a  delivery  order  to  the  purchaser  does 
not  of  itself  operate  as  a  constructive  delivery  of  the 
goods  so  as  to  prevent  the  right  of  stoppage  in  tran- 
situ (g),  and  if  the  vendor  only  delivers  part  of  the 
goods,  intending  to  retain  the  remainder,  his  right  of 
stoppage  will  still  exist  in  respect  jof  the  remainder 
unless  the  delivery  of  the  part  is  in  the  name  of  the 
whole,  in  just  the  same  way  as  the  right  of  lien  would 
also  exist  on  any  part  of  the  goods  retained  in  the 
vendor's  possession  (h).  The  mere  fact  that  the  pur- 
chaser of  goods  has  re-sold  them  and  that  the  bill  of 
lading  has  been  made  out  in  the  name  of  the  sub- 
purchaser does  not  put  an  end  to  the  transituSt  or  de- 
stroy the  right  of  the  original  vendor  to  stop  the  goods 
in  transitu  (i).  The  vendee  may  shorten  the  period  of 
transit  by  taking  them  from  the  possession  of  the 
carrier  before  the  ordinary  time;  and  if  the  goods  ought 
to  be  given  up  by  the  carrier,  he  cannot  prolong  the 
vendor's  rights  of  stoppage  by  improperly  refusing  to 
give  them  up  {k).  When  the  transitus  is  once  ended 
no  subsequent  transit  can  revive  the  vendor's  right  (/). 

For  the  vendor  to  exercise  this  right,  it  is  not  essen- 
tial that  he  should  actually  seize  the  goods,  but  the 
stoppage  may  be  effected  by  giving  a  notice  to  the 
carrier  or  other  forwarding  agent.  If  a  servant  of  the 
carrier  is  conveying  the  goods,  notice  may  be  given  to 
the  servant  or  the  principal ;  but  if  to  the  principal, 
it  must  be  given  in  time  to  enable  him  to  inform  the 
servant  before  he  delivers  them  (m).  Notice  of  stoppage 

(f)Kendal  v.  MarshdU,  ii  Q.  B.  D.  356 ;  52  L.  J.  Q.  B.  313  ;  31 
W.  R.  597. 

{g)  M'£wan  v.  Smith,  2  H.  of  L.  Cas.  209. 

(A)  Ex  parte  Ckalmen,  L.  R.  8  Gh.  289. 

(i)  Ex  parU  GMing,  in  re  Knight,  13  Gh.  D.  628 ;  28  W.  R.  481 ; 
42  L.  T.  27a 

{k)  I  S.  L.  G.  821 ;  Bird  v.  Brown,  4  Ex.  786. 

(l)  See  generaUy  as  to  when  goods  are  in  transitu,  Gampbell  on  the 
Law  of  Sale  of  Goods,  3^0-362. 

(m)  Whitehead  v.  Andentm,  9  M.  &  W.  518  ;  £b  parte  Wati<m,  in  re 
Love,  5  Gh.  Div.  35 ;  46  L.  J.  Bk.  97. 
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in  transitu  given  to  a  shipowner  imposes  no  duty  on 
him  to  communicate  the  notice  to  the  master  of  the 
ship,  and  the  notice  is  not  effectual  until  it  is  com- 
municated to  the  master  (n). 

In  the  case  of  Wentivorth  v.  OiUhwaite  (p),  in  the  WerUw&rih  ▼. 
judgment  of  the  Court,  it  is  stated  as  foUows :  "  What  ^^*«^- 
the  effect  of  stoppage  in  transitu  is,  whether  entirely 
to  rescind  the  contract,  or  only  to  replace  the  vendor 
in  the  same  position  as  if  he  had  not  parted  with  the 
possession,  and  entitle  him  to  hold  the  goods  until  the 
price  is  paid,  is  a  point  not  yet  finally  decided ; "  but 
the  majority  of  the  Court  there  were  of  opinion  that  Better  opinion 
it  is  not  a  recision  of  the  contract,  but  at  the  most  a  in^'ntuitu^^ 
re- vesting  of  the  possession  in  the  vendor,  and  there  ^^i  "^  the 
seems  but  little  doubt  that  this  is  the  correct  law  on  oontnot. 
the  subject  (j>). 

As  before  stated,  this  right  may  be  lost  by  the  bond  Aadgnee  of 
fide  indorsement  of  the  bill  of  lading  without  notice  fonement°of 
and  for  value.     And  now,  by  the  40  &  41  Vict.  c.  39,  ^ll^^/J^n"** 
s.  5,  this  is  extended  to  the  indorsement  or  transfer  hii  own  name, 
of  any  document  of  title  (q).     Formerly,  however,  any 
indorsee  of  a  bill  of  lading  would  not  have  been  able 
to  sue  in  his  own  name,  but  this  was  altered  by  1 8 
&  19  Vict.  c.  Ill;  and,  in  addition  to  this  statute,  it 
may  also  be  noticed  that  now,  under  the  provisions 
contained  in  the  Judicature  Act,  1873  (r),  any  absolute 
assignee  of  a  cJiose  in  a^^ian,  after  giving  notice  of  the 
assignment  to  the  debtor,  trustee,  or  other  person  from 


(n)  Ex  parU  Folk,  in  re  Kietl,  14  Ch.  D.  446 ;  28  W.  R.  785 ;  42 
L.  T.  780.  Affirmed  in  House  of  Lords,  tub.  nom.  Kemp  v.  Pali,  7 
App.  Cas.  573 ;  52  L.  J.  Ch.  167  ;  31  W.  R.  125.  See  generally  as  to 
mode  of  effecting  stoppage,  GampbeU  on  the  I^aw  of  Sale  of  Goods, 
362-365. 

(o)  ID  M.  &  W.  451. 

(p)  See  I  S.  L.  C.  813.  GampbeU  on  the  Law  of  Sale  of  Groods, 
365-368. 

{q)  As  to  what  is  a  "  document  of  title,"  see  Ounn  v.  Bolckow,  L.  R. 
10  Gh.  App.  491 ;  44  L.  J.  Gh.  732. 

(*•)  36  &  37  Vict.  c.  66,  s.  25  (6). 
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whom  the  assignor  would  have  been  entitled  to  claim, 
may  sue  in  his  own  name. 

y«ndor'i  right      But  the  rule  that  the  right  of  stoppage  in  transitu 

tab^porcbaser.  ^^J  ^®  ^^^^  ^7  *  ^^^^  J^  sale  only  applies  so  far  as 
the  rights  of  third  parties  acquired  for  value  may  be 
affected.  Therefore  an  unpaid  vendor  who  has  given 
a  valid  notice  to  stop  in  transitu  before  his  vendee  has 
received  the  purchase-money  of  the  goods  from  his  sub- 
purchaser, is  entitled  to  have  the  original  purchase- 
money  satisfied  out  of  the  unpaid  purchase-money  of 
the  sub-purchaser  so  far  as  that  will  extend  (s). 


Rights  of  a 
▼endor  on 
braaoh  by 
rendee. 


Right!  of 
a  Tendeo. 


HeroantUe 
Law  Amend- 
ment Act, 
X856. 


The  rights  of  a  vendor  having  sold  goods  are,  if  the 
property  in  them  has  not  passed  to  the  vendee  (t)y  to 
sue  him  for  damages  for  his  breach  of  contract ;  and  if 
the  property  has  passed,  to  sue  him  for  their  price; 
and  in  this  latter  case,  although  the  vendor  has  retained 
the  goods  in  respect  of  his  lien,  the  action  will  equally 
be  "  for  the  price  of  goods  sold  "  in  just  the  same  way 
as  if  they  had  been  delivered.  If  the  vendor  does 
not  duly  deliver  the  goods,  the  vendee's  right  will  be 
to  bring  an  action  in  respect  of  the  breach  of  contract ; 
and  by  the  Mercantile  Law  Amendment  Act,  1856  (tt), 
it  is  provided  that  in  all  actions  for  breach  of  contract 
to  deliver  specific  goods  for  a  price  in  money,  on  ap- 
plication of  the  plaintiff,  and  by  leave  of  the  presiding 
judge,  the  jury,  if  they  find  for  the  plaintiff,  shall  also 
find  (i)  what  are  the  goods  in  question,  (2)  what  (if 
any)  is  the  sum  the  plaintiff  would  have  been  liable  to 
pay  for  delivery  thereof,  (3)  what  damage  the  plaintiff 
will  have  sustained  if  the  goods  should  be  delivered 
under  execution  as  thereinafter  mentioned,  and  (4)  what 
damage  if  not  so  delivered;  and  thereupon,  on  judgment 


(•)  Kemp  ▼.  FaUc,  7  App.  Caa.  573  ;  52  L.  J.  Ch.  167  ;  31 W.  R.  125. 
Campbell  on  the  Law  of  Sale  of  Gooda,  369. 

{t)  Ai  to  which,  aee  anie,  pp.  83-88. 

(«)  19  &  20  Vict.  c.  97,  a.  2.  See  this  alio  noticed,  pott,  part  iii. 
oh.  L  "OnDamagea.*' 
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for  the  plaintiff,  execution  may  be  ordered  to  issue  for 
the  delivery  of  the  goods  (on  payment  of  such  sum  (if 
any)  as  shall  have  been  found  to  be  payable  by  the 
plaintiff  as  aforesaid),  without  giving  the  defendant  the 
option  of  retaining  the  same  upon  paying  the  damages 
assessed.    Where  a  contract  for  the  sale  of  goods  con-  injanetion  to 
tained  an  express  stipulation  not  to  sell  to  any  other  ^tnJy  to* 
manufacturer,  the  Court  recently  granted  an  injunction  •arwment. 
to  restrain  the  breach  of  the  negative  stipulation  (x). 

A  warranty  is  sometimes  given  by  a  vendor  of  goods  Definition  of 
on  their  sale.  A  warranty  may  be  defined  as  some  *  ''*"**'  ^* 
undertaking  expressly  given  or  arising  by  implication 
on  the  sale  of  goods ;  and  an  untrue  warranty  is  not 
the  same  as  a  misrepresentation,  for  that  precedes  and 
induces  the  contract,  and  gives  the  person  to  whom  it 
is  made  the  right  to  repudiate  it,  whilst  a  warranty 
is  made  contemporaneously  with  the  contract,  and  its 
breach  does  not  vitiate  it,  but  gives  the  right  to  the 
remedies  hereinafter  detailed  (y).  A  warranty,  too, 
should  be  carefully  distinguished  from  a  guarantee  (z). 

On  an  express  warranty,  it  must  be  noted  that  if  Wftmnty 
made  subsequently  to  the  contract,  it  will  be  void  and  !^q  bad?'^ 
of  no  effect  for  want  of  consideration  (a) ;  and  as  to 
what  will,  and  what  will  not,  amount  to  a  warranty,  what  wUi 
the  rule  at  the  present  day  has  been  well  stated  to  be  J^,^^y. 
that  **  every  affirmation  at  the  time  of  sale  of  personal 
chattels  is  a  warranty,  provided  it  appears  to  have  been 
so  intended  "  (6).     It  would  appear,  upon  this  rule,  that 
the  well-known  case  of  Chandelor  v.  LopiLS  (c)  would  now  ckandeiar  v. 
be  decided  differently,  for  there,  on  the  sale  of  a  stone,  ^^"^^p^- 

{x)  XhnneUi?.  BmneU,  22  Ch.  D.  835 ;  52  L.  J.  Gh.  414 ;  31  W.  It 
316. 

( jf)  Pott,  pp.  I03,  103.  On  the  dutinetion  mentioned  above,  see  notes 
to  Chanddor  ▼.  Loput,  I  S.  L.  0.  184,  185,  and  also  the  case  of  Padey 
V.  Preemany  2  S.  L.  G.  66. 

(s)  As  to  which,  see  atUe,  pp.  43-46^ 

(a)  RoieoHa  y.  Thoma$,  3  Q.  B.  234. 

{b)  Per  BuUer,  J.,  in  PaUejf  ▼.  Preeman,  3  T.  R.  37. 

{€)  I  S.  L.  G.  183;  2  Goke,  2. 
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Implied 
warranty. 


it  was  affirmed  that  it  was  a  Bezoar  stone,  and  yet  it 
was  held  no  action  lay.  However,  if,  on  any  contract 
for  sale,  the  words  used  are  merely  the  ordinary  puffing 
of  the  articles,  no  action  will  lie ;  and  though  the  above 
rule  is  plain,  yet  the  most  that  can  be  said  on  it  is  that 
it  must  be  a  question  of  intention  in  each  particular 
case.  An  implied  warranty  may  sometimes  arise  gene- 
rally and  universally,  e,g.  on  the  sale  of  certain  specified 
goods  there  is  an  implied  warranty  that  they  exist  and 
are  capable  of  transfer ;  or  such  a  warranty  may  arise 
sometimes  by  the  mere  custom  or  usage  of  some  par- 
ticular trade  or  business. 


Warranty  As  to  whether  there  is  on  the  sale  of  goods  any  im- 

^      **  plied  warranty  of  title,  the  rule  has  usually  been  stated 

to  be  that  there  is  not  (d) ;  but  this  is  an  old  rule,  to 
which  various  exceptions  have  been  introduced,  and 
Mr.  Benjamin,  in  his  treatise  on  the  Law  of  Sale  of  Per- 
sonal Property  (e),  (to  which  the  student  is  referred  for 
Rule  as  stated  an  examination  of  the  cases  on  the  point)  says :  '^  The 
aiie  0°      **'  rule  at  present  would  seem  to  be  stated  more  in  accord- 
PrOTwrw.        ^^^  ^^^  ^^®  recent  decisions  if  put  in  terms  like  the 
following : — A  sale  of  personal  chattels  implies  an  affir- 
mation by  the  vendor  that  the  chattel  is  his,  and  there- 
fore he  warrants  the  title,  unless  it  be  shewn  by  the 
facts  and  circumstances  of  the  sale  that  the  vendor  did 
not  intend  to  assert  ownership,  but  only  to  transfer 
such  interest  as  he  might  have  in  the  chattels  sold." 
This  is,  it  is  submitted,  the  most  correct  way  of  answer- 
ing the  question,  Is  a  warranty  of  title  implied  on  the 
sale  of  goods  ?  (/). 


Warranty  of 
quantity. 


On  a  sale  of  goods  words  may  be  used  which  will 
amount  to  an  implied  warrant  of  quantity,  but  many 
cases  of  statement  as  to  quantity  amount  to  nothing  more 


{d)  Morley  v.  AUenhorough,  3  Ex.  500;  Chitty  on  Contracts,  413, 414. 

(e)  Page  631. 

(/)  See  also  Campbell  on  the  Law  of  Sale  of  Goods,  327,  328. 
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than  words  of  estimate  or  expectancy.  Thus  in  a 
recent  case  the  plaintiffs,  having  been  informed  by  a 
commission  agent  that  the  defendants  had  a  quantity 
of  old  iron  in  their  yard  for  sale,  "  about  one  hundred 
and  fifty  tons/'  wrote  to  the  defendants, "  We  are  buyers 
of  good  wrought  scrap  iron,  free  of  light  and  burnt  iron, 
for  our  American  house,  and  understand  that  you  have 
for  sale  about  one  hundred  and  fifty  tons."  It  appeared 
that  the  commission  agent  had  previously  seen  the  iron 
lying  in  a  heap  in  the  defendants'  yard,  and  had  said, 
'*  You  seem  to  have  about  one  hundred  and  fifty  tons 
there,"  and  the  reply  had  been  "  Yes,  or  mora"  When 
delivered  to  the  plaintiffs,  the  iron  was  found  to  be 
only  about  forty- four  tons,  but  it  constituted  the  whole 
of  the  heap  of  iron  which  the  commission  agent  had 
seen.  It  was  held  that  the  words  "  about  one  hundred 
and  fifty  tons  "  were  merely  words  of  estimate  and  ex- 
pectation, and  there  was  no  warranty  as  to  quantity, 
and  therefore  the  defendants  were  not  bound  to  deliver 
one  hundred  and  fifty  tons ;  that,  in  fact,  the  subject- 
matter  of  the  contract  was  not  one  hundred  and  fifty 
tons  of  iron,  but  the  heap  of  iron  the  commission  agent 
had  seen  in  the  defendants'  yard  (ff). 

There  is  also,  generally,  no  implied  warranty  of  the  No  wnminty 
quality  of  goods,  the  maxim  of  caveat  emptor  (let  the  "  goo^s^  *  ^ 
buyer  beware)  applying  (A);  but  where  they  are  expressly  Sal^n?  being* 
sold  for  a  particular  purpose,  there  is  an  implied  war-  caveat  emptor 
ranty  that  they  are  reasonably  fit  for  that  purpose,  and 
the  vendor  is  liable  even  although  the  unfitness  proceed 
from  latent  defects  not  discoverable  by  ordinary  care  (t). 
Also,  on  the  sale  of  provisions,  there  is  an  implied  war- 
ranty that  they  are  wholesome ;  and  on  the  sale  of 
goods  by  sample  there  is  an  implied  warranty  that 
they  will  accord  to  the  sample,  or,  in  other  words,  that 


iq)  M*Lay  v.  Perry,  44  L.  T.  152. 
(A)  GampbeU  on  the  Law  of  Sale  of  Goods,  324. 
(»)  Randall  ▼.  Newson,  2  Q.  B.  D.  102 ;  46  L.  J.  Q.  B.  259  ;  ffyman 
T.  Nye,  6  Q.  B.  D.  685  ;  44  L.  T.  919  ;  45  J.  P.  554. 
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"Warranty 
from  trade- 
mark,  ke. 


A  warranty 
does  not  ex* 
tend  to 
apparent 
defeota. 


Bemediei  for 
breach  of 
warranty. 


the  sample  is  fairly  taken  from  the  bulk,  but  nothing 
further.  And  if  any  article  is  sold  with  a  trade-mark, 
label,  or  ticket,  &c.,  thereon,  or  any  statement  thereon 
of  the  weight,  quantity,  or  quality  thereof,  a  warranty 
is  implied  that  the  trade-mark,  label,  or  ticket,  &c.,  is 
genuine  and  true,  and  that  any  such  statement  is  not 
in  any  material  respect  false,  unless  the  contrary 
is  expressed  in  writing,  signed  by  or  on  behalf  of 
the  vendor,  and  delivered  to,  and  accepted  by,  the 
vendee  (k).  So  also  if  goods  are  sold  by  a  manu- 
facturer of  such  goods  who  is  not  otherwise  a  dealer 
in  them,  there  is  an  implied  warranty  that  the  goods 
are  of  the  manufacturer's  own  make  (/). 

If  a  fact  is  known  to  a  purchaser  at  the  time  of  the 
sale,  or  might  have  been  so  kuown  to  him  (take,  for 
instance,  the  familiar  example  of  a  horse  being  war- 
ranted sound,  and  wanting  an  ear  or  a  tail),  a  warranty 
will  not  protect  the  purchaser ;  and  where  an  article 
is  sold  expressly  with  all  faults,  the  only  case  of  de- 
fect for  which  the  purchaser  can  sue  the  vendor  is 
where  the  vendor  has  used  artifice  to  prevent  the  pur- 
chaser discovering  it  It  is  not  sufficient  to  merely 
shew  that  the  vendor  knew  of  the  defect  (m). 

In  all  cases  of  breach  of  warranty  there  are,  ac- 
cording to  circumstances,  two  remedies  open  to  the  pur- 
chaser, viz.,  (l)  he  may  sue  for  damages  for  the  breach 
of  the  warranty,  and  (2)  in  an  action  brought  against 
him  for  the  price,  he  may  set  off  the  breach  in  its  re- 
duction. In  the  case  of  an  executory  contract,  ie., 
where  goods  are  to  be  made,  there  is  an  additional 
remedy  open  to  the  purchaser ;  for,  provided  he  has 
not  precluded  himself  by  doing  more  than  examining 
or  trying  the  article,  he  is  entitled  to  return  it.     So, 


{k)  25  &  26  Vict  c  88,  88.  19,  20 ;  Chitty  on  Contracts,  416-422. 
Ab  to  trade-marks  generaUy,  tee  pott,  pp.  191-193. 
(l)    Johnson  v.  JtaylUm,  7  Q.  B.  D.  438  ;  50  L.  J.  Q.  B.  753  ;  45  L. 

T.  374. 
(iTi)  Chitty  on  Contracts,  422. 
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also,  he  maj  return  goods  sold  according  to  sample 
on  finding  that  there  is  a  breach  of  the  warranty  im- 
plied on  such  a  sale  (n).  The  ordinary  remedy  which 
a  purchaser  would  have  on  breach  of  a  warranty  may 
always  be  excluded  by  express  agreement,  and  any 
special  stipulation  or  condition  in  respect  of  the  war- 
ranty must  be  observed  (o). 

There  seems  to  be  no  doubt  (notwithstanding  Black-  There  may  be 
stone  (p)  states  to  the  contrary)  but  that  there  may  helTvLtm9Ywi. 
a  warranty  for  a  future  event  (q), 

A  very  frequent  and  common  mode  of  dealing  with  BiU  of  mJo. 
goods  is  by  bill  of  sale,  which  is  a  deed  of  transfer  of 
personal  chattels.  The  Acts  now  governing  the  subject 
of  these  instruments  are  the  Bills  of  Sale  Act,  1 878  (41 
&  42  Vict,  c  3 1),  which  Act  now  only  applies  to  biUs 
of  sale  given  otherwise  than  as  security  for  money,  and 
the  Bills  of  Sale  Act  Amendment  Act,  1882  (45  & 
46  Vict.  c.  43),  which  applies  to  all  bills  of  sale 
given  by  way  of  security  for  money,  and  which  came 
into  operation  on  ist  Nov.  1882.  The  Act  of  1878 
under  the  term  ''  bill  of  sale "  includes  assignments, 
transfers,  declarations  of  trust  without  transfer,  and 
other  assurances  of  personal  chattels,  also  powers  of 
attorney  and  authorities  or  licences  to  take  possession 
of  personal  chattels  as  security  for  any  debt ;  but  it 
does  not  include  assignments  for  the  benefit  of  creditors, 
marriage  settlements  (that  is,  ante-nuptial  settlements, 
or  settlements  made  in  pursuance  of  an  ante-nuptial 
agreement),  transfers  of  goods  in  the  ordinary  course 
of  business  of  any  trade  or  calling,  or  bills  of  sale  of 
goods  in  foreign  ports  or  at  sea,  bills  of  lading,  delivery 
orders,  or  any  other  documents  used  in  the  ordinary 

(n)  Chitty  on  Contracts,  425.  Am  to  what  warranty  is  implied,  see 
ante,  ppi  loi,  102. 

(0)  UinchcUffe  v.  Barwick,  5  Ex.  D.  177 ;  49  L.  J.  Ex.  495  ;  28  W. 
R.  9401 

ip)  3BL  Com.  166. 

(q)  Chitty  on  Contracts,  424,  and  the  authorities  there  cited. 
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course  of  business,  as  the  proof  of  the  possession  or 
control  of  goods  (r). 

Attestation  of  It  was  provided  by  the  Act  of  1878  that  every 
aTOUedtOT*^^  bill  of  Sale  must  be  attested  by  a  solicitor,  and  the 
attestation  was  required  to  state  that  before  execu- 
tion its  effect  had  been  explained  to  the  grantor  by 
the  attesting  witness  (s) ;  but  it  was  held  that  if  this 
was  not  so  the  instrument  was  not  void  as  between 
the  parties  themselves,  but  only  as  against  execution 
creditors  and  trustees  in  bankruptcy  and  liquidation 
proceedings,  and  under  assignments  for  benefit  of 
creditors  (t).  And  now  by  the  Act  of  1882  (u),  as 
regards  bills  of  sale  given  by  way  of  security  for  money, 
the  above  requirement  as  to  attestation  by  a  solicitor 
is  repealed,  and  it  is  simply  necessary  that  the 
instrument  should  be  attested  by  some  credible  witness. 
It  is  also  provided  that  if  not  thus  duly  attested  it 
shall  be  absolutely  void  (x).  Bills  of  sale  governed  by 
this  Act  are  required  also  to  be  in  a  certain  form,  and 
any  substantial  departure  therefrom  renders  them  void 
(y).  Under  sect.  7  also  seizure  can  only  be  made  there- 
under on  certain  events  there  specified  (z). 

Registration,  In  Order  to  make  a  bill  of  sale  effectual  it  must 
truly  set  forth  the  consideration,  and  an  affidavit  of 
the  time  of  the  bill  of  sale  having  been  given,  of  its 
due  execution  and  attestation,  of  the  residence  and 


(r)  41  &  42  Vict,  a  31,  s.  4.  See  more  fuUy  generally  on  the  subject 
of  bills  of  sale  the  author's  work  entitled  **  A  Concise  Treatise  on  the 
Law  of  Bills  of  Sale,"  published  in  1882. 

(«)  Sect.  ID. 

(0  Davit  V.  Goodman,  L.  R.  5  C.  P.  Div.  128 ;  49  L.  J.  0.  P.  344. 

{u)  45  &  46  Vict.  c.  43,  8.  10. 

{x)  Sect.  8. 

(y)  Davit  v.  Burton,  1 1  Q.  B.  D.  537  ;  52  L.  J.  Q.  B.  636 ;  32  W.  R. 
423.  MdviOe  v.  Stringer,  13  Q.  B.  D.  392 ;  53  L.  J.  Q.  B.  482  ;  32 
W.  R.  890.  ffetherington  v.  Groome,  13  Q.  B.  D.  789 ;  53  L.  J.  Q.  B. 
577 ;  33  W.  R.  103. 

(s)  And  this  provision  applies,  though  it  is  a  bill  of  sale  before  the 
Act  of  1882,  if  seizure  is  not  made  until  after  then  (Ex  parte  Cotton,  1 1 
Q.  B.  D.  301 ;  32  W.  R.  58). 
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description  of  the  person  giving  it,  and  of  the  attesting 
witness,  must  be  made,  and  the  bill  of  sale  must  be 
registered  and  the  affidavit  filed  in  the  Central  Office 
of  the  High  Court  of  Justice  within  seven  clear  days 
after  giving  it  (unless  the  seven  days  expire  on  a 
Sunday  or  other  day  on  which  the  office  is  closed, 
when  registration  is  good  if  made  on  the  next  fol- 
lowing day  on  which  the  office  is  open),  or  if  the 
instrument  is  executed  abroad,  then  within  seven  clear 
days  after  the  time  at  which  it  would  in  the  ordinary 
course  of  post  arrive  in  England,  if  posted  immediately 
after  the  execution  thereof,  otherwise  it  is  absolutely 
void  in  respect  of  the  personal  chattels  comprised 
therein  (a).  Registration  must  be  renewed  every  five 
years  (b),  A  transfer  or  assignment  of  a  bill  of 
sale  does  not  require  to  be  registered  (c). 


To  prevent  evasion  of  the  Act  by  the  execution  of  Former 
fresh  bills  of  sale  within  seven  days  from  time  to^^^,^Uon. 
time,  it  is  provided  that  any  such  subsequent  bill  of 
sale  executed  within  seven  days  of  an  unregistered 
bill  of  sale  for  the  same  debt,  or  any  part  thereof,  is  to 
be  void  unless  proved  that  it  was  given  bond  fide  for 
the  purpose  of  correcting  some  material  error  in  the 
prior  bill  of  sale,  and  not  for  the  purpose  of  evading 
the  Act  (d).  Omissions  to  register  and  re-register  within  OmiMlon  to 
the  proper  time,  or  omissions  or  mis-statements  of  name, 
residence,  or  occupation  of  any  person,  may  be  rectified 
by  any  Judge  of  the  High  Court,  on  his  being  satisfied 
that  the  omission  or  mis-statement  was  accidental  or 
due  to  inadvertence,  on  such  terms  or  conditions  (if 
any)  as  he  may  think  fit  (e).  Upon  evidence  of  the 
discharge  of  the  debt  for  which  any  bill  of  sale  has  been 


(a)  41  k  42  Vict  a  31,  s.  10 ;  45  &  46  Viot  0.  43,  s.  8. 
(6)  41  &  42  Vict  0.  31,  8.  II. 
(e)  Sect  10. 
{d)  Sect  9. 
(e)  Sect.  14. 
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Order  and 
dispcNntion 
clause  of 
Bankruptcy 
Act,  Z883. 


given,  a  memorandum  of  satisfaction  may  be  ordered  to 
be  written  upon  any  copy  of  a  bill  of  sale  (/). 

It  was  enacted  by  the  Act  of  1878  that  chattels 
comprised  in  a  bill  of  sale  duly  registered  under  that 
Act  should  not  be  deemed  to  be  in  the  order  or  dis- 
position of  the  grantor  of  a  bill  of  sale  in  the  event  of 
his  bankruptcy  (g),  but  with  regard  to  bills  of  sale 
executed  by  a  person  on  or  after  ist  November  1882 
as  regards  goods  used  by  him  in  his  trade  or  business 
this  is  no  longer  so,  as  the  provision  in  the  Act  of 
1878  is  repealed  by  the  Act  of  1882  (h).  It  has, 
however,  been  decided  that  this  repeal  does  not  apply 
to  bills  of  sale  governed  by  the  Act  of  1878  (i). 


BaUmenti. 


Definition  of 
a  baUment. 


-Diviiion  of 
bailments  by 
Lord  Holt  in 
Coggs  V. 
Bernard, 


Goods  are  frequently  delivered  to  some  person  not 
their  absolute  owner,  and  a  bailment  thus  constituted. 
A  bailment  has  been  defined  as  "  a  delivery  of  a  thing 
in  trust  for  some  special  object  or  purpose,  and  upon 
an  undertaking  express  or  implied  to  conform  to  the 
object  or  purpose  of  the  trust "  (k).  DifiTerent  classi- 
fications of  bailments  have  been  given,  but  perhaps  the 
best  is  found  in  the  judgment  of  Lord  Holt  in  the 
leading  case  of  Coggs  v.  Bernard  (Z),  where  they  are 
divided  as  follows : — 


1.  Depodtum — where  goods  are   delivered  to   be 
kept  by  the  depositee  without  reward  for  the  bailor ; 

2.  Commodatum — where    goods  are   lent  to  some 
person  gratis  to  be  used  by  him ; 


(/)  41  k  42  Vict,  c.  31,  8.  15. 

ig)  Sect.  20. 

[h)  45  &  46  Vict.  c.  43,  8.  15.  As  to  bills  of  sale  executed  before 
I8t  January  1879,  see  17  &  18  Vict.  c.  36,  and  29  and  30  Vict  c.  96.  On 
the  subject  of  bills  of  sale  generally,  see  the  author's  work  entitled  "A 
Concise  Treatise  on  the  Law  of  Bills  of  Sale,"  published  in  1882. 

(i)  Swift  V.  PannelZ,  24  Ch.  D.  210 ;  31  W.  R.  543. 

(k)  Broom's  Corns.  837. 

(l)  I  S.  L.  C.  199  ;  Lord  Raymond,  909. 
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3.  Zocatio  rei — where  goods  are  lent  out  to  a  person 
for  hire ; 

4.  Vadium — where  goods  are  pawned  or  pledged ; 

5.  Zocatio  operis  fadendi — where  something  is  to 
be  done  to  goods,  or  they  are  to  be  carried  for  reward ; 
and 

6.  Mdndatttm — where  goods  are  to  be  carried  gratis. 

Of  the  above,  let  us  first  deal  with  those  bailments  Dq^iUumtniid 
called  depoaitum  and  mandatum,  they  being  exactly  "**" 
similar  to  each  other  in  respect  that  each  is  the  doing  of 
some  act  by  the  bailee  voluntarily  and  without  reward. 
Now,  in  any  contract  or  bailment  of  a  merely  voluntary 
nature  a  person  cannot  be  compelled  to  do  the  act  re- 
quired, for  a  simple  contract  requires  a  valuable  consi- 
deration (m),  and  therefore  it  is  said  that  a  voluntary 
bailee  is  not  liable  for  rionfeasance,  so  that  though  from 
his  not  doing  what  he  has  contracted  to  do,  damage  may 
have  arisen  to  the  other  party,  yet  he  is  not  liable  (n). 
But  if  a  bailee  enters  upon  the  bailment,  as  by  accept- 
ing a  deposit  of  goods,  there  is  sufBcient  consideration 
by  the  intrusting  to  create  a  duty  in  him  to  perform  the 
matter  properly,  and  if  he  does  not  do  so  he  is  liable,  if 
he  is  guilty  of  such  default  as  to  amount  to  gross  negli- 
gence; and  the  before-mentioned  case  of  Coggs  v.  Bernard 
is  a  direct  decision  to  this  effect.  The  facts  in  that  Facts  in  Coggt 
case  were  that  the  defendant  had  promised  the  plain tifif  ^-  ^''^^^ 
to  take  up  several  hogsheads  of  brandy  then  in  a  cer- 
tain cellar,  and  lay  them  down  again  in  a  certain  other 
cellar  safely  and  securely ;  and  by  the  default  of  the 
defendant  one  of  the  casks  was  staved,  and  a  quantity 
of  the  brandy  spilt  It  was  decided  that  the  plaintiff  was 
entitled  to  recover,  notwithstanding  the  defendant  was 


(m)  AnU,  p.  29. 

(n)  EUee  y.  OaXward,  5  T.  R.  143. 
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not  to  be  paid,  but  that  a  voluntary  bailee  was  only 
liable  for  gross  negligence.  This,  then,  is  the  general 
principle  of  law  governing  the  liability  of  voluntary 
bailees,  but  it  has  been  in  some  slight  degree  altered,  it 
being  now  decided  that  if  a  voluntary  bailee  is  in  such 
a  situation  as  to  imply  skill  in  what  he  undertakes  to 
do,  an  omission  to  use  that  skill  is  imputable  to  him  as 
gross  negligence  (o).  Thus  in  the  case  of  Wilson  v. 
Wilson  V.  Brett  (cited  below),  it  was  held  that  a  person  who  rode 
a  horse  for  the  purpose  of  exhibiting  and  offering  him 
for  sale,  though  he  was  to  receive  no  reward  for 
doing  so,  was  yet  boimd  to  use  such  skill  as  he  pos- 
sessed, and  that  he  being  proved  to  be  conversant  with 
and  skilled  in  horses,  was  equally  liable  with  a  borrower 
for  any  injury  done  to  the  horse  on  account  of  his 
omission  to  use  such  skill  (p), 

Commodatum,  In  the  above  cases  of  mandatum  and  deposUum,  the 
reason  of  the  bailee  being  only  liable  for  his  gross 
neglect  is  the  fact  of  the  bailment  being  altogether  for 
the  bailor's  benefit ;  but  in  the  case  of  the  bailment 
called  commodatumy  as  the  whole  benefit  is  received  by 
the  bailee,  the  liability  is  different,  for  here  the  bailee 
is  strictly  bound  to  use  the  utmost  care,  and  will 
be  liable  for  even  slight  neglect,  so  that  if  a  person 
lends  a  horse  to  another,  and  the  lendee  lets  his  servant 
ride  it,  and  it  is  injured  without  his  fault  or  the  fault 
of  his  servant,  that  will  nevertheless  be  quite  sufficient 
slight  neglect  on  his  part  to  render  him  liable,  for  the 
horse  was  lent  to  him,  and  he  had  no  right  to  let  his 
servant  ride  it  {q). 

Locatio  rei.  In  the  bailment  locatio  rei,  or  hiring  of  goods,  the 

bailee  is  bound  to  use  ordinary  diligence,  and  is  liable 

(o)  WUaon  v.  BreU,  II  M.  &  W.  113. 

(p)  With  regard  to  voluntary  bailmentB  it  has  been  recently  held 
that  there  ia  no  duty  oast  upon  the  reoipient  with  respect  to  goods 
sent  to  him  voluntarily  by  another  and  unsolicited  by  the  recipient 
{Howard  ▼.  Barrit,  I  C.  &  £.  253). 

iq)  I  S.  L.  C.  226. 
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for  ordinary  neglect,  for  here  the  bailment  operates  for 
the  benefit  of  both  parties ;  for  that  of  the  bailee  in 
that  he  hss  the  use  of  the  goods,  and  for  that  of  the 
bailor  in  that  he  has  the  amount  agreed  to  be  paid  for 
the  hire. 

So  also  the  bailment  vadnim,  otherwise  known  Vadium,  or 
as  pignori  acceptum,  or  pawn,  is  for  the  benefit  of  SJJ^„^ 
both  parties,  the  pawner  getting  a  loan  of  money 
and  the  pawnee  getting  the  use  of  the  chattel,  or 
interest,  or  both,  and  so  the  liability  of  the  pawnee  is 
only  to  use  ordinary  diligence.  To  constitute  a  valid 
pledge  there  must  be  either  an  actual  or  constructive 
delivery  of  the  article  to  the  pawnee,  and  the  bailee 
here  looks  not  only  to  the  property  but  to  the  person 
of  the  bailor,  for  if  the  subject  of  the  bailment  is  lost 
and  the  bailee  has  used  a  proper  amount  of  diligence, 
and  the  loss  has  occurred  without  any  fault  on  his  part, 
he  may  sue  the  bailor  for  the  amount  of  the  debt  (r). 
It  is  not  sufficient  to  exonerate  a  bailee  from  responsi- 
bility for  the  loss  of  the  subject  of  the  bailment  to  shew 
that  it  was  stolen,  but  he  must  also  shew  that  he  used 
due  care  to  protect  it  (s).  As  to  the  right  of  the 
bailee  in  this  kind  of  bailment,  it  was  stated  by  Lord 
Holt,  in  his  judgment  in  Coggs  v.  Bernard  (t),  that  if  it 
will  do  the  article  no  harm,  he  may  use  it  (as,  for  in- 
stance, the  wearing  of  a  jewel  pawned),  but  such  user 
will  be  at  the  peril  of  the  bailee ;  but  if  the  article  will 
be  the  worse  for  using,  then  it  must  not  be  used,  and 
the  law  now  seems  to  be  that  the  pawnee  is  generally 
never  justified  in  so  using  the  article  pawned,  except  it 
be  of  such  a  nature  that  the  bailee  is  at  some  expense 
to  maintain  it  (as,  for  instance,  a  horse,  which  naturally 
requires  to  be  fed),  for  in  such  a  case  as  this  the  bailee 
may  use  it  in  a  reasonable  way  to  recompense  him  for 
his  expenditure  {u). 

(r)  I  a  L.  c.  227. 

(«)  Cbitty  on  ContnctB,  438. 

it)  I  S.  L.  C.  211. 

(u)  Chitty  on  Ck)ntractB,  439. 
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DiBtinctioDf 
between  a 
pawn,  a  lien, 
and  a  mort- 
gage of 
peraonal 
property. 


A  pawn  requires  to  be  carefully  distinguished  from 
a  lien,  and  from  a  mortgage  of  personal  estate  (x).  A 
lien,  generally  speaking,  gives  but  a  right  to  retain 
property  and  no  active  right  in  respect  of  it  (y);  a  mort- 
gage passes  the  actual  property  in  the  goods  to  the  mort- 
gagee ;  but  a  pledge  simply  gives  a  special  or  qualified 
property,  and  a  limited  right  of  possession.  The  proper 
remedy  of  a  pawnee  to  recover  his  money  is  on  reason- 
able notice  to  sell  the  subject  of  the  pledge  or  to  sue, 
or  if  necessary  he  may  adopt  both  remedies  (2;).  In  the 
one  case,  however,  of  a  pledge  of  title-deeds,  which 
constitutes  an  equitable  mortgage,  it  is  now  an  estab- 
lished rule  that  the  proper  remedy  of  the  depositee  is 
to  come  to  the  Chancery  Division  of  the  Court  asking 
for  a  foreclosure  (a). 


Pawnbroker!.  A  Certain  practically  very  important  kind  of  pawnees 
or  pledgees  are  pawnbrokers,  and  at  common  law  they 
stood  on  the  same  footing  as  other  bailees  of  that  class, 
and  liable,  therefore,  as  before  stated.  But  it  must 
appear  that  the  system  of  pawning,  to  those  who 
make  it  their  special  and  peculiar  business,  is  open  to 
many  abuses,  both  from  the  necessities  persons  may  be 
under  to  induce  them  to  pledge,  the  desire  of  others  to 
part  with  things  to  which  they  have  no  right  beyond 
that  of  possession,  and  the  opportunities  that  pawn- 
brokers may  have  of  advantaging  themselves  to  the 
injury  of  the  pawners,  and  accordingly  the  Legislature 
has  specially  dealt  with  the  subject     The  present 

Pawnbroker**  Statute  is  the  Pawnbrokers'  Act,  1872  (6),  which,  how- 
Act,  1872. 


(flc)  See  I  S.  L.  C.  228. 

(y)  See  arUef  p.  94. 

(f)  I  S.  L.  C.  228. 

(a)  Jamet  v.  JameSf  L.  R.  16  Eq.  153 ;  42  L.  J.  Gh.  386 ;  but  the 
Coart  has  a  discretion  to  direct  a  sale  under  sect.  25  (see  Oldham  v. 
Stringer,  Weekly  Notes,  1884,  p.  235).  The  case  of  York  Union  Bk. 
Co,  V.  ArUep,  11  Ch.  D.  205,  shews  that  if  the  deposit  of  the  deeds 
is  accompanied  by  a  memorandum  of  agreement  to  execute  a  legal 
mortgage,  then  the  mortgagee  is  entitled  to  either  a  foreclosure  or  a  sale. 

{b)  35  &  36  Vict  0.  93. 
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ever,  only  deals  with  loans  up  to  the  sum  of  ;^io,  and 
as  to  loans  beyond  that  amount  the  ordinary  law  of 
pawns  applies  (c).  By  this  statute  every  pledge  must 
be  redeemed  within  twelve  months  from  the  day  of 
pawning,  with  seven  additional  days  of  grace  (d),  and 
if  not  redeemed  within  that  time,  and  the  amount  for 
which  the  article  is  pledged  does  not  exceed  los,,  it 
becomes  the  pawnbroker's  absolute  property  (e) ;  but 
if  for  above  I05.,  then  it  is  still  redeemable  until  actual 
Bale  (/),  and  any  such  sale  is  only  to  be  by  public 
auction,  and  the  surplus  after  the  costs  of  the  sale 
and  the  amount  of  the  pledge  is  to  be  accounted  for  (g). 
As  to  an  injury  to  the  subject  of  the  pledge  by  fire.  Pawnbroker  is 
formerly  the  pawnbroker  was  not  liable  unless  it  was  URbiefor?aM^ 
proved  that  the  fire  took  place  through  his  default  or  **y  *"• 
neglect,  but  now  he  is  absolutely  so  liable,  and  is,  to 
protect  himself,  empowered  to  insure  to  the  extent  of 
the  value  of  the  goods  (h).  Formerly,  also,  as  to  goods 
which  had  been  stolen,  neither  the  pawnbroker  nor  a 
purchaser  from  him  had  a  right  to  retain  the  goods  as 
against  the  true  owner ;  but  now,  upon  conviction  of 
the  thief,  the  Court  has  a  discretion  to  allow  the  pawn- 
broker to  retain  the  goods  as  a  security  for  the  money 
advanced,  or  to  order  them  to  be  returned  to  the  true 
owner  (i).  If  by  the  default  or  neglect  of  the  pawn- 
broker the  pledge  suffers  any  injury  or  depreciation, 
the  owner  may  recover  summarily  a  reasonable  satisfac- 
tion for  the  same  (k).  It  is  also  provided  (Q,  that  the  B*|i»t  <» 
holder  for  the  time  being  of  a  pawn-ticket  shall  be  production  of 
presumed  to  be  the  person  entitled  to  redeem  the  p*'^"***'^®*' 
pledge,  and  that  the  pawnbroker  shall  accordingly,  on 


(c)  On  the  old  law,  see  PenneU  y.  AUenbinwigK,  4  Q.  B.  86S. 

(<*)  35  *  36  Vict,  a  93,  a.  16. 

{€)  Sect  17. 

(/)  Sect  18. 

ig)  Sect  19. 

(A)  Sect  27. 

(t)  Sect  3a 

(k)  Sect  28. 

(/)  Sect  25. 
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payment  of  the  loan  and  profit,  deliver  the  pledge  to 
the  person  producing  the  pawn-ticket,  and  he  is  there- 
by indemnified  for  so  doing.  It  has,  however,  been 
decided  that  this  enactment  only  applies  as  between 
the  pawnbroker  and  the  pawner,  or  the  owner  who 
has  authorized  the  pledge,  and  that  it  does  not  affect 
the  common  law  rights  of  the  owner  of  property  which 
is  pledged  against  his  will  (m). 

Locatio  There  remains  but  to  consider  that  kind  of  bailment 

oper%t/aci£n  u  ^jg^gigg^j  ]yj  Jjqj^  Holt  as  locatio  opeHs  fadendi,  and 

as  to  this  it  is  of  two  kinds ;  either  a  delivery  to  one 

exercising  a  public  employment,  e.g,  a   carrier,  or  a 

delivery  to  a  private  person,  e.g,  a  factor  or  wharfinger. 

In  the  case  of  As  to  this  latter  kind  they  are  only  liable  to  do  the 

and  thote™*^  best  they  can,  or,  in  other  words,  are  bound  only  to 

exerting        usc  Ordinary  diligence,  so  that  such  a  bailee  would 

employment,    not  be  liable  for  a  robbery  of  goods  happening  without 

his  fault,  but  in  such  a  case  it  would  have  to  be  very 

clearly  shewn  that  no  care  on  his  part  could  have 

prevented  the  robbery.     On  the  other  hand,  as  to  the 

former  kind,  such  a  bailee  stands  in  the  position  of 

an  insurer  liable  for  all  losses  except  those  occurring 

by  the  act  of  God   (n)   or  the  king's  enemies,  and 

the  reason  on  which  this    rule  is  founded  has  been 

stated  with  regard  to  carriers  as  follows : — **  This  is  a 

politic  establishment  contrived  by  the  policy  of  the 

law  for  the  safety  of  all  persons,  the  necessity  of  whose 


(m)  Singer  Manufaciwring  Co,  y.  darkt  5  Ex.  D.  37 ;  49  L.  J.  Ex. 
224;  28  W.  R  170. 

(a)  Ab  to  what  wiU  amount  to  an  "act  of  God,"  we  may  quote  the 
words  used  by  Brett,  J.,  in  delivering  the  judgment  of  the  Common 
Pleas  Division  of  the  High  Court  of  Justice  in  the  recent  case  of  Nugent 
▼.  Smith  (I  C.  P.  Div.  22,  23) :  "An  injury  can  only  be  said  ...  to 
have  been  occasioned  by  the  act  of  God  when  it  has  been  occasioned 
directly  and  not  indirectly  by  the  extraordinary  action  of  some  physical 
force,  the  consequences  of  which  could  not  be  averted,  or  by  some 
unexpected  and  extraordinary  natural  occurrence,  which  human  foresight 
could  not  foresee,  nor  human  power  resist  or  prevent"  It  should, 
however,  be  noticed  that  the  direct  decision  in  this  case  was  reversed 
on  appeal  (i  C.  P.  Div.  423 ;  45  L.  J.  C.  P.  697),  but  what  is  stated 
above  was  not  dissented  from. 
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affairs  oblige  them  to  trust  these  sort  of  persons,  that 
they  may  be  safe  in  their  ways  of  dealing ;  for  else 
these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealing  with  them  by  com- 
bining with  thieves,  &c.,  and  yet  doing  it  in  such  a 
clandestine  manner  as  would  not  be  possible  to  be 
discovered  "  (p).  But  the  above,  though  formerly  the 
correct  rule  at  common  law,  is  not  so  now,  and  it  will 
be  best  to  consider,  firstly,  the  law  of  carriers,  and  then 
pass  on  to  the  law  of  innkeepers. 


A  common  carrier  has  been  defined  as  one  who  under-  DefinitioD 

of  comn 
carrier. 


takes  to   transport  from  place  to  place  for  hire  the  °'  *^®™™®'* 


goods  of  such  persons  as  choose  to  employ  him  (p),  and 
the  rule  is  that  to  constitute  a  person  a  common  car- 
rier he  must  hold  himself  out  expressly  or  by  course 
of  conduct  as  ready  to  engage  in  the  transportation  of 
goods  for  hire  as  a  business,  not  merely  as  a  casual 
occupation  pro  hoc  viee^  and  that  a  person  who  merely 
undertakes  chance  jobs  is  not  a  common  carrier  (q)\ 
also  that  he  must  be  a  person  plying  from  one  fixed 
terminus  to  another;  but  it  has  been  held  that  a 
barge-owner  who  let  out  a  barge  to  different  persons 
for  different  voyages  was  a  common  carrier,  and  liable 
as  such,  although  he  did  not  ply  between  any  fixed 
termini,  and  the  customer  fixed  in  each  particular  case 
the  point  of  arrival  and  departure  (r).  Eailway  com- 
panies, as  to  goods  which  they  ordinarily  carry,  are 
common  carriers. 

The  liability  of  a  carrier  at  common  law  was  for  every  Liability  of 
loss,  unless  it  arose  by  the  act  of  God  or  the  King's  common  law. 
enemies,  and  the  reason  of  this  extraordinary  liability 
was  as  has  been  stated  by  Lord  Holt  in  his  remarks 

(0)  Per  Lord  Holt,  in  his  judgment  in  Coggt  v.  Bemardy  I  S.  L.  C.  213. 

( p)  Palmer  v.  Grand  Junction  Ry.  Co,,  4  M.  &  W.  247. 

iq)  Ghitty  on  Contracts,  445  ;  Brind  ▼.  Dale,  2  M.  &  Rob.  So. 

(r)  Liver  Alkali  Co.  y.  Johnson,  L.  R.  9  Ex.  338.  In  this  case,  how- 
ever, Brett,  J.,  dissented  from  the  opinion  of  the  majority  of  the  Court 
viz.,  Blackburn,  Mellor,  Archibald,  and  Grove,  JJ. 
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on  the  subject  already  set  out  (s).  It  was  fully  in  the 
power  of  carriers,  however,  to  make  any  special  contracts 
with  their  customers,  in  which  their  liability  might  be 
limited  in  any  way  agreed  upon,  and  it  became  their 
practice  to  put  up  in  their  warehouses  notices  limiting 
their  liability,  and  then,  if  it  could  be  proved  that  such 
a  notice  was  brought  to  the  knowledge  of  any  particular 
customer,  it  was  held  to  constitute  a  special  contract 
with  him,  but  if  it  could  not  be  brought  to  his  knowledge 
it  was  utterly  ineffectual.  No  such  notice,  however, 
exonerated  the  carrier  from  liabiUty  for  gross  negU- 
gence  (t). 

Diffiouities  at       It  wss  evident  that  this  state  of  things  could  not 
oouimoD  aw.    ^Qu|^JI^^g^  |qj  j^  ^j^g   constantly  a  difficult   thing   to 

determine  whether  in  each  particular  case  notice 
had  been  brought  to  the  customer's  knowledge.  Ac- 
cordingly the  Carriers*  Act  (u)  was  passed,  which  pro- 
The  Carriers'  vidcs  (x)  that  no  such  Carrier  shall  be  liable  for  the 
c.*68)!  ™'  ^*  loss  of  or  injury  to  any  valuable  articles  of  the  nature 
there  specified,  such  as  gold,  silver,  watches,  clocks, 
bills,  notes,  title-deeds,  stamps,  engravings,  silks,  &a, 
contained  in  any  parcel,  which  shall  have  been  de- 
livered, either  to  be  carried  for  hire  or  to  accompany 
the  person  of  any  passenger,  where  the  value  of  such 
article  shall  exceed  ;f  lo,  unless  at  the  time  of  the 
delivery  of  such  article  to  be  carried  its  value  and 
nature  shall  have  been  declared,  and  an  increased  rate 
of  charge  paid,  or  agreed  to  be  paid,  which  increased 
charge  may  be  received,  provided  it  is  legibly  notified 
in  a  conspicuous  part  of  the  office  or  warehouse,  and 
such  notification  is  to  bind  without  proof  of  its  having 
come  to  any  customer's  knowledge  (y).     Carriers  who 


(«)  Ante,  pp.  112,  113. 

(t)  Wyld  V.  Pickford,  8  M.  &  W.  443. 

(tt)  1 1  Geo.  4,  &  I  Wm.  4,  c.  68.  This  Act  only  applies  to  carriers 
by  land.    As  to  carriers  by  sea^  see  poft,  ch.  v.  pp.  183,  184. 

(x)  Sect.  I. 

(y)  II  Geo.  4,  &  I  Wm.  4,  c.  68.  This  Act  not  only  protects  the 
carrier  in  respect  of  the  loss  of  the  articles  themselves,  but  also  from 


AND   HEREIN   OF  BAILMENTS.  II  5 

omit  to  affix  the  notice  are  precluded  from  the  benefit 
of  the  Act  so  far  as  any  right  to  extra  charge  is 
concerned,  but  it  seems  that  even  in  that  case  thej 
are  entitled  to  a  declaration  of  the  nature  and  value  of 
the  goods  (z).  The  statute  also  provides  (a)  that  no 
public  notice  or  declaration  shall  have  any  binding 
effect,  but  nothing  in  the  Act  is  to  be  construed  to 
annul  or  in  anywise  affect  any  special  contract  between 
the  carrier  and  the  customer  {b),  and  nothing  in  the 
Act  IS  to  extend  to  protect  any  carrier  from  any  loss 
arising  from  the  felonious  acts  of  any  person  in  his 
employ,  or  to  protect  any  employee  from  any  loss 
arising  from  his  own  personal  misconduct  or  neglect  (c). 
Although  a  customer  may  declare  a  package  to  be  of 
some  particular  value,  in  the  event  of  its  loss  the 
carrier  is  not  precluded  by  that  value,  but  may  demand 
proof  of  the  actual  value,  which  is  all  he  is  liable 
for  (d),  and,  as  stated  above,  even  although  the  carrier 
has  omitted  to  put  up  any  notification  as  to  extra  charge, 
it  appears  he  is  entitled  to  a  declaration  of  the  value 
and  nature  of  the  goods  («). 

In  cases  of  goods  not  of  the  kind  mentioned  in  the  Where  this 
Act,  or  when  the  value  is  not  above  ;£^io,  then,  in  the  Rp**piy*^ftrrier'« 
absence  of  any  special  contract  and  subject  to  the  Act  j^^\"^^"  ^** 
next  mentioned,  the  carrier's  common    law    liability  remaim. 
remains  by  the  express  provision  of  the  Act,  notwith- 
standing any  public  notice  (/). 

Bail  way  companies  frequently  escaped  the  provisions 


any  damages  consequential  to  such  loss.  Miller  v,  Btxuehf  lo  Q.  B.  D. 
142 ;  52  L.  J.  Q.  B.  127  ;  31  W.  R.  19a 

(s)  1 1  Geo.  4,  &  I  Wm.  4,  c.  68,  s.  3  ;  see  cases  cited  infra,  note  («). 

(a)  Sect.  4. 

(6)  Sect  6. 

{e)  Sect  8.  As  to  *'  felonions  acts  "  see  Gogarty  t.  Great  8,  df  W, 
Hy.  Co.,  9  Irish  Reports  (C.  L.)  233. 

id)  Sect.  9. 

{e)  UaH  V.  Baxendale,  6  Ex.  769 ;  Pineiani  v.  L.  A  S.  W,  Ry,y  18 
C.  B.  226. 

(/)  II  Geo.  4,  &  I  Wm.  4,  c.  68,  s.  4. 
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oompanies. 


The  Railway 
and  CaDal 
Traffic  Act, 

1854. 


Evasion  of  the  of  this  Act  by  putting  notices  on  the  receipts  given  to 
y  rai  way  p^j^^^g  delivering  goods  to  be  carried,  and  this  was  held 
to  constitute  a  special  contract  between  the  parties. 
The  Bailway  and  Canal  Traffic  Act,  1854  (g),  therefore 
provides  (h)  that  no  such  notice  shall  have  any  effect, 
but  that  nothing  therein  contained  is  to  prevent  com- 
panies from  me^ng  such  conditions  with  respect  to 
the  forwarding  and  delivering  of  any  goods  as  shall 
be  adjudged  by  the  Court  or  fudge  before  whom  any 
question  relating  thereto  shall  be  tried,  to  be  just  and 
reasonable,  and  no  special  contract  as  to  the  forward- 
ing and  delivering  of  any  goods  shall  be  binding  upon 
any  one  unless  signed  by  him  or  the  person  delivering 
Difficulties  in  the  goods  to  be  Carried.  Very  great  difficulty  has 
this  Act.  ansen  on  the  construction  of  this  provision,  as  to 
whether  the  statute  only  requires  that  there  should  be 
some  special  contract,  and  requires  nothing  as  to  the 
conditions  to  be  contained  in  it,  and  that  in  addition  to 
a  special  contract  in  writing  signed,  reasonable  condi- 
tions may  bind  which  are  not  made  part  of  a  contract, 
but  only  given  notice  of — or  to  put  the  matter  more 
directly  in  the  shape  of  two  questions :  i.  When  a  con- 
dition is  reasonable,  does  it  require  also  to  be  reduced 
into  writing  and  signed?  and  2.  When  there  is  a 
special  contract,  can  the  question  of  its  reasonableness 
be  gone  into  ?  However,  the  weight  of  authority  is 
certainly  to  answer  both  questions  in  the  affirmative, 
and  to  treat  the  words  "  special  contract "  and  "  condi- 
tions," used  in  the  Act,  as  synonymous  terms  {%),  so 
that  there  must  always  be  a  special  contract  in  writing 
signed,  and  reasonable  conditions  contained  therein  (k). 


iff)  17  &  18  Vict  a  31. 

(A)  Sect  7. 

(»)  Simons  v.  Great  Wutem  Ry.  Cb.,  i8  C.  B.  805 ;  MeManui  v. 
Lancashire  Ry.  Co.,  2  H.  &  N.  693  ;  North  Stafford  Ry.  Co.  v.  Peek,  E. 
B.  &  £.  986  ;  and  on  appeal  to  the  House  of  Lords,  32  L.  J.  (Q.  R) 
241,  in  which  the  judges  were  divided  in  their  opinion. 

[Is)  As  to  what  is  a  reasonable  condition,  see  Corrigan  v.  Great  North' 
em  and  Manchester,  Sheffield,  and  Lincolnshire  Ry.  Cos.,  6  L.  R.  Ir.  90 ; 
Ashenden  v.  L.  B.  A  S  C.  Ry.  Co.  5  Ex.  D.  190 ;  28  W.  R.  511  ;  42 
L.  T.  586 ;  M*NaUy  v.  lane,  and  Torks.  Ry.,  8  L.  R.  Ir.  81 ;  Man- 
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The  burden  of  proving  that  a  condition  inserted  in  a  Banieo  of 
special  contract  is  a  reasonable  condition  is  on  thejj^^jj^^ 
company  setting  it  up  (Z),  and  it  has  recently  been  reasonable, 
decided  that  an  ordinary  contract  exempting  a  company 
from  liability  for  injuries  to  goods  does  not  protect 
them  from  acts  of  wilful  misconduct  on  the  part  of 
their  servants,  and  that,  even  if  it  professed  to,  such  a 
condition  would  be  unreasonable  and  bad  (m).    It  has, 
however,  been  decided  that  the  Act  does  not  apply  to 
contracts    made    by   railway    companies    exempting 
themselves  from  liability  by  loss  or  detention  beyond 
the  limits  of   their   own  lines   (n).     The  same  Act  Limit  of 
(sect.  7)  also  exempts  companies  from  liability  for  loss  ho«M  ^oatUe 
beyond — (i)  for  horses  the  sum  of  £$0,  (2)  neat  cattle  andaheop. 
£iSy  And  (3)  sheep  and  pigs  £2  per  head,  unless  a 
higher  value  is  declared,  and  an  increased  rate  paid  or 
agreed  to  be  paid,  to  be  notified  as  under  the  Carriers' 
Act,  and  if  this  is  not  done  the  liability  of  a  company 
is  limited  to  the  amount  specified  in  the  Act  without 
there   being   any   written   contract   or    any    special 
declaration  of  value  (0), 

It  has  also  been  provided  by  the  Bail  way  Begulations  Liability  wbeo 
Act,  1 868  (p),  that  where  a  company  by  through  book-  Zr^T'My 
ing  contracts  to  carry  partly  by  rail  or  canal  and  sea,  a  ^y  ■«*• 
condition  exempting  such  company  from  liability  from 
any  loss  by  danger  of  seas  and  navigation,  published 
in  a  conspicuous  manner  in  the  office  where  the  book- 
ing is  effected,  and  printed  in  a  legible  manner  on 
the  receipt  note,  shall  be  perfectly  valid.    The  statute 
34  A  35  Vict.  c.  78,  s.  12,  also  provides  that  where  any 


chetter  and  Sh^fidd  Ry.  Co,  v.  Brown,  8  App.  Gas.  703 ;  32  W.  R. 
207 ;  53  L.  J.  Q.  B.  124. 

{/,)  Muddy  V.  Midland  Cfreat  Western  Ry.  a>.,  8  L.  R.  Jr.  224. 

(m)  Ronan  v.  Midland  Ry.  Co.,  14  L.  R.  Ir.  157. 

(n)  ZunzT.  South-Eattem  Ry.  Co.,  L.  R  4  Q.  B.  539 ;  J>oolan  y.  Mid- 
and  Ry,  Co.,  10  Iriab  Reps.  (G.L.)  47.  See  further  as  to  the  effect  of  a 
special  oontz^ust,  TcUtersaU  ▼.  National  Steamthip  Co.,  Limited,  12  Q.  K  D. 
297 ;  52  L.  J.  Q.  B.  332 ;  32  W.  R.  566. 

(0)  HUl  Y,  London  and  North- Wettem  Ry.  Co.,  42  L.  T.  513. 

ip)  31  ^  32  Vict,  c  119,  B.  14. 
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railway  company  under  a  contract  for  canying  per- 
sons, animals,  or  goods  by  sea,  procures  the  same  to  be 
carried  in  a  vessel  not  belonging  to  the  railway  com- 
pany, their  liability  is  to  be  the  same  as  though  the 
vessel  had  belonged  to  the  company. 


The  dufcy  of 
a  ONirier. 


Cunning- 
ton  V.  O,  N, 
Jiy*  Co, 


Carriage  by  a 
railway  com- 
pany over 
their  own  and 
another  oom- 
pnny'i  line. 


The  carrier's  duty  is  to  carry  all  goods  delivered  to 
him  of  the  kind  that  he  usually  carries,  provided  that 
he  has  room  in  his  carriage,  and  the  person  delivering 
them  is  ready  to  pay  his  proper  charge,  such  carrying 
to  be  by  his  ordinary  route,  and  with  reasonable  dili- 
gence (9).  As  to  a  carrier's  duty  may  be  noticed  a 
recent  case  in  which  the  statement  of  claim  alleged 
that  the  defendants  were  common  carriers,  and  tJiat 
certain  persons  were  in  the  habit  of  sending  casks  by 
them  to  the  plaintiff,  which  he  filled  with  ketchup  and 
returned  as  the  defendants  well  knew ;  that  the  defen- 
dants negligently  delivered  to  the  plaintiff  certain  wrong 
casks  which  had  contained  turpentine,  and  the  plaintiff 
not  knowing  of  this  filled  them  with  ketchup,  which 
was  spoiled.  It  was  held  on  demurrer  that  the  state- 
ment of  claim  shewed  no  duty  on  the  part  of  the 
defendants  which  could  give  rise  to  a  cause  of  action, 
and  therefore  they  were  not  liable  (r).  With  regard 
to  a  carrier's  charges  for  carrying,  though  he  is  entitled 
to  be  paid  beforehand,  yet  he  is  not  entitled  to  be 
paid  before  he  has  received  the  goods  for  carriage,  so 
that  in  an  action  against  him  for  not  carrying,  it  is 
sufficient  to  allege  readiness  and  willingness  to  pay 
the  amount  of  the  carriage  without  proving  actual 
tender  of  it  (s).  His  liability  ceases  at  the  termina- 
tion of  the  carrying,  and  where  goods  delivered  to  a 
railway  company  to  be  carried,  are  partly  carried  on 
that  and  partly  on  another  line,  the  original  company 
will  generally  be  liable  unless  they  restrict  their  liability 


(9)  Jameson  v.  Midland  Ry.  Cb.,  50  L.  T.  426. 

(r)  CufminqUm  v,  Oreat  Nortfiern  Ry,  Co.,  49  L.  T.  392. 

(«)  Pickford  v.  Grand  Junction  Ry,  Co,,  8  M.  &  W.  372. 
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by  a  condition  to  that  effect  (t).     As  a  general  rule,  the  The  penon  to 
person  to  sue  the  carrier  is  the  consignee,  for  the  con-  gene^nJTti" 
tract  is  really  with  him,  the  consignor  being  his  agent  ©onwgne*. 
to  retain  the  carrier ;  but  if  the  consignee  has  not 
acquired  any  property  in  the  goods,  then  the  consignor 
is  the  person  to  sue.     It  is  the  duty  of  any  person  Ai  to  dan. 
delivering  goods  of  a  dangerous  character  to  be  carried,  *®~"*  ****  "• 
to  give  notice  of  their  dangerous  character  (u),  and  it 
is  provided  by  statute  (x)  that  where  goods  of  a  specially 
dangerous   character  are  delivered  to  be  warehoused 
or  carried,  the  true  name  or  description  of  such  goods, 
with  the  words  **  specially  dangerous,"  must  be  marked 
on  them,  and  a  notice  in  writing  given  to  the  ware- 
houseman or  carrier,  or  the  person  so  delivering  them 
is  subject  to  imprisonment  or  fine. 

Bailway  companies  are  bound  to  carry  passengers'  Ai  to  railway 
personal  luggage  free  of  extra  charge,  and  their  lia-  S^SIJi" 
bility  as  to  it  is  that  of  common  carriers,  unless  the  Iu«^8«- 
passenger  has  taken  it  peculiarly  into  his  custody  (y). 
As  to  what  will  be  comprehended    under  the  term 
''personal"  or  passenger  luggage,  it  may  be    stated 
to  mean,  not  only  wearing  apparel,  but  all  things  which 
under  the    particular  circumstances  of   the  case  for 
convenience  a  passenger  would  ordinarily  carry  with 
him  (2).     If  articles  are  deposited  in  the  cloak-room 
of  a  railway  company,  then  their  position  is  that  of 
ordinary  bailees,  subject  to  the  terms  of  any  notices 
they  may  have  issued  (a),  and  where  goods  are  allowed 
to  be  carried  and  left  at  a  certain  station  to  be  called 


(0  Zunx  ▼.  South'Eattem  Ry,  Co,,  L.  R.  4  Q.  B.  539. 

(u)  Parrani  v.  Barnes,  31  L.  J.  (O.P.)  137. 

(x)  29  &  30  Vict  c.  69,  8.  3. 

(y)  Jiiehardt  ▼.  London,  Brighton,  and  South  Coast  By.  Co.,';  C  B. 
839 ;  Talley  ▼.  Great  Western  By.  Co.,  L.  R.  6  0.  P.  44  ;  40  L.  J.  G.  P.  9. 

(«)  See  on  this  point  Phelps  v.  London  and  North-  Western  By,  Co., 
34  L.  J.  (C.  P.)  259 ;  Macr<yw  v.  Qreal  Western  By,  Co.,  L.  R.  6  Q.  B. 
612 ;  40  L.  J.  Q.  B.  30a 

(a)  Chapman  v.  Great  Western  By,  Oe>.,  5  Q*  B.  D.  278  ;  49  L.  J.  Q.  B. 
420 ;  28  W.  R.  566  ;  Harris  v.  Great  Western  By.  Co.,  i  Q.  B.  DiT. 
515 ;  45  L.  J.  Q.  B.  729. 
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for,  the  liability  of  the  company  as  common  carriers  con- 
tinues for  a  reasonable  time  after  the  goods  arrive  at  the 
station,  but  after  this  their  liability  as  carriers  ceases, 
and  they  are  merely  liable  as  bailees  for  hire  (b). 

Daijot  By  what  are  known  as  the  "  equality  clauses  "  in  the 

panre^artr  Railway  Clauses  Consolidation  Act,  1845  (c),  and  in 
equAiity.  various  spccial  Acts  relating  to  particular  companies, 
railway  companies  are  bound  to  charge  equally  to  all 
persons  in  respect  of  all  goods,  and  by  the  Bail  way  and 
Canal  Traffic  Act,  1854  (d),  the  Court  of  Common  Pleas 
or  any  judge  of  that  Court  was  empowered  to  restrain 
by  injunction  any  railway  or  canal  company  from  giving 
undue  or  unreasonable  preference  to  any  particular 
persons  or  description  of  traffic.  By  the  Eegulation  of 
The  BaUway  Bailways  Act,  1 8  /  3  (e),  certain  conmiissioners  called  the 
CoDimiMioueiB.  jjaji^ay  Commissioners  were  appointed  for  the  purpose 
of  carrying  into  effect  that  Act  and  the  Act  of  1 8  5  4,  and 
the  jurisdiction  in  respect  of  railway  matters  formerly 
vested  in  the  Common  Pleas  was  transferred  to  them(/). 
If  a  railway  or  canal  company  demands  and  receives 
payment  in  excess,  in  disregard  of  the  "equality  clauses," 
it  can  be  recovered  back  in  an  ordinary  action  for 
money  had  and  received  (g).  It  is  also  the  duty  of 
a  railway  company  under  the  express  provisions  of  the 
Bailway  and  Canal  Traffic  Act,  1854  (A),  to  afford  all 
reasonable  facilities  for  the  receiving,  forwarding,  and 
delivery  of  traffic  upon  its  railway,  and  if  this  is  not  done 
application  may  be  made  to  the  Bailway  Commissioners 
for  an  order  to  compel  it. 


(6)  (Mpmanr.OreatWeitemRy,Oo,,$(i.B.D.27$;  49L.  J.Q.K 
420 ;  28  W.  R.  566. 

(c)  8  &  9  Vict.  0.  20,  B.  9. 

(d)  17  &  18  Vict  c.  31,  BB.  2,  3,  6. 
(«)  36  k  37  Vict  c.  48. 

(/)  Sect  6. 

Q)  Sutton  Y.  Oreat  Western  By,  Co.,  L.  R.  4  H.  L.  CaseB,  226 ;  38 
L.  J.  Ex.  177.  Ab  to  what  constitutes  an  undue  preference,  see  Man- 
ekuter,  Sheffield,  and  Lincoln  Hy.  Co.  v.  DtnaJby  Main  Colliery  Co.,  14 
Q.  B.  D.  209 ;  54  L.  J.  Q.  B.  103. 

(A)  17  k  18  Vict  c  31,  B.  2. 
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With  regard  to  the  subject  of  the  liability  of  carriers  Liability  of 
of  passengers  for  injuries  done  to  them,  although  it  ^f^Mogen 
cannot  be  considered  under  the  headin<^  of  the  present  ^^^  ^^^^^  ^^ 
chapter,  yet  it  may  be  here  convenient  to  inform  the 
student  that  it  is  very  different  to  that  of  common 
carriers  of  goods,  who,  as  we  have  seen,  are,  at  common 
law,  insurers.  The  contract  of  a  carrier  of  passengers 
is  only  to  carry  safely  and  securely  as  far  as  care  and 
forethought  on  his  part  can  go,  and  if  an  accident 
which  he  could  not  possibly  have  prevented  takes  place, 
he  is  under  no  liability.  There  must  be  some  negligence 
on  his  part  shewn,  and  there  must  be  no  contributory 
negligence  on  the  part  of  the  passenger ;  a  primd  facie 
case  of  neglect  on  the  carrier's  part  will,  however,  be 
always  made  out  by  shewing  that  the  vehicle  was 
under  his  absolute  control.  This  subject  is  considered 
hereafter  under  the  division  "  Torts  "  (i). 

An  innkeeper  may  be  defined  as  one  who  keeps  a  Definition  of 
house  where  the  traveller  is  supplied  with  everything  ***  *"**^«»p«''' 
that  he  has  occasion  for  while  on  his  way  (k).     He  His  duty. 
stands  to  a  certain  extent  in  a  public  capacity,  and  it 
is  his  duty  to  receive  all  guests,  with  their  goods,  who 
come  to  him,  provided  they  are  not  drunk  or    dis- 
orderly, or  suffering  from  any  infectious  disorder,  and 
that  they  tender  to  him  a  proper  and  fair  amount  for  his 
charge ;  and  if  an  innkeeper  fail  in  this  his  duty,  he  is 
liable  to  be  indicted,  or  to  have  an  action  for  damages 
brought  against  him  (Q.      By  the  common  law  the  hu  liabuity 
liability  of  an  innkeeper  is  very  extensive,  being  for  J^^™™®" 
all  losses  except  those  arising  by  the  act  of  God,  the 
King's  enemies,  or  the  fault  of  the  guest,  for  very  much 
the  same  reason  as  has  been  before  stated  with  regard 
to  carriers  (m).     The  leading  case  on  the  liability  of 


{%)  Po9t,  Pftrt  ii  ch.  ri. 
{k)  Tkcmp$on  v.  Xocy,  2  B.  ft  A.  283. 
(I)  FM  T.  Knight,  10  L.  J.  (Ex.)  277. 

(»)  See  ante,  ppu  112,  113.     It  has  recently  been  held  that  an  inn- 
keeper is  not  liable  for  the  loss  of  property  of  a  traveUer,  who  hai  left 
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Caiyt's  Cast,  innkeepers  is  Calye's  Case  (n),  in  which  it  was  laid  down 
that  to  charge  an  innkeeper  the  following  circumstances 
are  necessary : — 

1.  The  inn  ought  to  be  a  common  inn«  so  that  in 
the  case  of  lodging  at  some  private  person's  house,  and 
a  robbery  there  occurring,  the  landlord  would  not 
necessarily  be  liable. 

2.  The  party  ought  to  be  a  traveller  or  passenger. 

3.  The  goods  must  be  in  the  inn,  and  for  this 
reason  the  innkeeper  is  not  bound  to  answer  for  a 
horse  put  out  to  pasture. 

4.  There  must  be  a  default  on  the  part  of  the  inn- 
keeper or  his  servants ;  and, 

5.  The  loss  must  be  to  movables,  and  therefore  if 
a  guest  be  beaten  at  an  inn,  the  innkeeper  shall  not 
answer  for  it. 

Tiieinn-  The  liability  of  innkeepers  being,  as  above  stated, 

(^*&*27Vict.  so  extensive,  it  was  only  natural  that,  in  course  of 
^  41)-  time,  it  should  be  restricted  in  like  manner  as  has 

been  shewn  the  liability  of  carriers  was  restricted; 
and  by  the  Innkeepers'  Act  (0)  it  is  provided  (p)  that 
no  innkeeper  shall  be  liable  to  make  good  any  loss  or 
injury  to  goods  or  property  brought  to  his  inn  (not 
being  a  horse  or  other  live  animal,  or  any  gear  ap- 
pertaining thereto,  or  any  carriage),  to  a  greater  amount 
than  ;^30,  except  (i)  where  the  goods  are  stolen,  lost, 
or  injured,  through  the  wilful  act,  neglect,  or  default  of 
the  innkeeper  or  any  person  in  his  employ;  or  (2) 


luggage  in  his  charge,  and  is  taking  refreshment  in  a  room  not  part 
of  his  inn,  although  adjoining  thereto  {Straun  t.  CouiUy  HoUl  Co.,  12 
Q,  B.  D.  27  ;  53  L.  J.  Q.  B.  25  ;  32  W.  R.  170). 

(n)  I  S.  L.  G.  131 ;  8  Coke,  32. 

(o)  26  k  27  Vict.  G.  41. 

(p)  Sect.  I. 
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where  the  goods  are  deposited  with  him  expressly  for 
safe  custody,  in  which  latter  case  he  may  demand  that 
the  goods  shall  be  placed  in  a  sealed  box  or  other 
receptacle.  If  an  innkeeper  refuses  to  receive  goods 
for  safe  custody,  or  if  by  his  default  the  guest  is  unable 
to  so  deposit  them,  he  is  not  to  have  the  benefit  of 
the  Act  (q),  and  he  must  cause  at  least  one  printed 
copy  of  sect,  i  to  be  exhibited  in  a  conspicuous  part 
of  the  hall  or  entrance  to  the  inn,  and  will  only  be 
entitled  to  the  benefit  of  the  Act  whilst  so  exhibited  (r). 
The  copy  should  be  an  exact  one,  and  if  there  is  any 
material  omission  it  is  insufiScient  to  protect  the  inn- 
keeper («)• 

An  innkeeper  has  no  right  to  detain  his  guest's  J^nkeeper  may 
person  till  his  bill  is  paid,  but  he  has  a  right  of  lien  on  propertj.  but 
property  brought  by  the  guest  to  the  inn,  notwith- ^  get' ^"^"' 
standing  even  that  the  property  does  not  belong  to  the  p»y«»«nt« 
guest,  or  is  not  ordinary  traveller's  luggage  (t) ;  and 
with  regard  to  carriages  and  horses,  the  lien  is  not 
limited  to  the  charge  for  the  keep  of  the  horses  and  the 
care  of  the  carriages,  but  extends  to  the  whole  charges 
against  the  guest  (u).      An  innkeeper  who  accepts 
security  does  not  thereby  waive  his  common  law  lien 
on  the  goods  of  his  guest,  unless  the  nature  of  the 
security  or  the  circumstances  under  which  it  is  given 
are  inconsistent  with  the  retention  of  the  lien  (x). 
The  Innkeepers'  Act,    1878,  as  before  noticed,  now 


[q)  26  k  27  Vict.  c.  41,  8.  2. 

(r)  Sect  3. 

(fl)  Spice  y.  Baeon,  2  Q.  B.  D.  463  ;  46  L.  J.  Q.  B.  713  ;  25  W.  R. 
84a 

(0  Snead  t.  Watkins,  i  C.  B.  (N.S )  267  ;  Thrdfall  v.  Barwick,  L. 
R.  7  Q.  R  711  ;  41  L.  J.  Q.  B.  266,  affirmed  on  appeal,  L.  R.  10  Q.  B. 
210 ;  44  L.  J.  Q.  B.  87.  But  this  must  not  be  taken  in  any  way  as 
applying  to  give  an  innkeeper  any  right  of  lien  in  respect  of  goods  the 
property  of  a  third  person  sent  to  the  gnest  in  the  inn  for  a  temponuy 
purpose,  eg.  a  piano  or  other  article  upon  hire  {Brocuiwood  v.  GranarOf 
10  Ex.  417). 

(u)  MuUinger  t.  Florence,  26  W.  R  385  ;  38  L.  T.  167. 

{x)  AnffUM  V.  M'Lachlan,  23  Gh.  D.  331 ;  52  L.  J.  Ch.  587  ;  31  W. 
R.  641. 
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Liability  of 
lodging-houie 
or  boarding- 
hoiue  keeper. 


gives  the  innkeeper  a  right  of  actively  enforcing  his 
lien  (y).  As  before  noticed  on  the  decision  in  Calye's 
Case,  a  lodging-house  or  boarding-house  keeper  is  not 
liable  as  an  innkeeper ;  he  is  liable  only  in  a  less  degree, 
his  duty  being  to  use  an  ordinary  amount  of  care  with 
regard  both  to  his  guest  and  his  guest's  goods  (2;) ;  and 
to  render  a  lodging-house  keeper  liable  for  the  wrongful 
acts  of  a  servant,  the  lodging-house  keeper  must  have 
been  guilty  of  such  a  misfeasance  or  gross  misconduct 
as  an  ordinary  person  would  not  have  been  guilty  of  (a). 


Another 
claMification 
of  bailmeDti. 


We  have  now  gone  through  the  different  kinds  of 
bailments  according  to  Lord  Holt's  division  in  Coggs  v. 
Bernard  {b),  on  which  it  is  apparent  that  another 
classification  (which  has  been  stated  in  various  text- 
books) may  be  given.  It  has  the  advantage  of  sim- 
plicity, and  is  as  follows : — 


1.  Bailments  exclusively  for  the  benefit  of  the  bailor. 
(Tbis  will  include  those  styled  depositum  and  man- 
daium.) 

2.  Bailments  exclusively  for  the  benefit  of  the  bailee. 
(This  will  include  that  styled  cammodaium.) 

3.  Bailments  partly  for  the  benefit  of  the  bailor  and 
partly  for  the  benefit  of  the  bailee.  (This  will  include 
those  styled  loeatio  rei,  vadium  or  pignori  acceptum, 
and  locatio  operis  fadendi) 


Bailor  or 
bailee  may 
general  ly 
maintain  an 
action  in 
reapeot  of  the 
goods  bailed. 


There  being  a  property  in  the  case  of  goods  bailed 
both  in  the  bailor  and  bailee,  generally  speaking  either 
may  maintain  an  action  in  respect  of  the  same  (c). 


(y)  ^»<«,  p-  94.        , 

(z)  Dantey  ▼.  Jiieharckon,  3  E.  &  B.  144.    Holder  y.  Soulby,  S  C.  B. 
(N.S.)  254. 
(a)  Ckench  t.  D^Armberg,  i  C.  &  E.  42. 
(6)  See  anUf  pp.  106,  107. 
(c)  See  alBo  pott,  pp.  333,  334. 
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CHAPTER  V. 

OF   MERCANTILE    CONTRACTS,   AND   HEREIN   OF   BILLS   OF 
EXCHANGE,   PROMISSORY   NOTES,   AND    CHEQUES. 

Although    for   convenience   the   title  given  to  this  Mntten 
chapter  is  ^*  Mercantile  Contracts,"  &c.,  it  must  not  be  thu  chapter 
nnderstood  that  the  matters  treated  of  in  it  are  ex-  JlJ^iSSStui''*^^ 
clusively  mercantile,  but  only  more  generally  so ;  for 
instance,  both  agencies  and  partnerships  may  of  course 
occur  in  matters  not  strictly  mercantile. 

It  must  be  manifest  that  in  many  matters  of  ordi- 
nary business  persons  may  be  unable  to  do  personally 
all  acts  coming  within  the  scope  of  their  transactions, 
and  for  this  reason  they  employ  other  persons  to  act 
for  them,  and  such  persons  are  called  agents  for  them  wiionre 
the  principals,  and  acts  done  by  the  agents  are  con-  'k**"**- 
sidered  to  be  done  by  the  principals  by  force  of  the 
maxim  Qui  facit  per  alium  Jhcit  per  se.     GenerMj  Qui  facU  per 
speaking,  what  a  person  can  do  himself  he  may  do  by  ^rZ.  ^^ 
an  agent,  and,  ordinarily  speaking,  an  agent  may  be 
authorized  by  mere  word  of  mouth  \  but  to  execute  a 
deed  an  agent  must  be  authorized  by  deed,  and  the 
agent  that  is  allowed  under  the  ist  and  3rd  sections 
of  the  Statute  of  Frauds  (a)  must  be  authorized  by 
writing.     The  relation  of  principal  and  agent  requires 
the  consensus  of  both  parties ;  there  must  be  an  express 
or  implied  assent  to,  or  a  subsequent  ratification  of,  that 
relation  (&).     No  person  can  authorize  another  to  do  for 


(a)  29  Car.  2,  c.  3  ;  anU,  p  42. 

(6)  Markwick  ▼.  Hardingham^  15  Ch.  D.  349  ;  29  W.  R.  361  ;  43  L. 
T.  647, 
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him  what  he  cannot  do  himself,  for  natnrallv  he  can- 

not  pass  to  another  a  power  which  he  never  possessed ; 

p«noDs  not      bat  though  this  is  so,  persons  who  cannot  do  acts  for 

Defwtbel"**^    themselves  are  generally  speaking  competent  to  act  as 

aetaiH«ntfl-    agents,  t,g.  infants,  for  they  are  exercising  not  their 

own,  but  another  person's  power  (c). 


non  potest 
ddegart. 


An  agent  cannot  delegate  his  authority  to  another, 
th^  maxim  being  BeUgcUtis  non  potest  delegare,  except, 
indeed,  in  the  ordinary  way  of  business,— as  when  a  man 
in  business  is  employed  to  do  an  act,  and  his  clerk  does 
it  by  his  directions, — or  except  by  the  principal's  consent. 
An  agent  employing  a  sub-agent,  even  though  with 
the  knowledge  of  his  principal,  is  always  liable  to  the 
principal  for  money  received  by  the  sub-agent  (d). 


The  powers  of  an  agent  vary  according  to  the  autho- 
rity he  is  invested  with,  and  from  these  powers  there 
are  said  to  be  three  kinds  of  agencies  :— 


Three  kindi 
of  agencieii. 


I .  Universal  agency,  which  is  the  largest  and  widest 
kind,  being  a  general  authority  to  do  any  acts  without 
reference  to  their  character,  and  this  is  not  of  constant 
occurrence. 


2.  General  agency,  which  is  the  next  largest,  signify- 
ing a  power  to  do  all  acts  in  some  particular  trade, 
business,  or  employment,  e.g.  the  authority  that  is 
usually  vested  in  a  wife  to  bind  her  husband  for  neces- 
saries without  any  particular  sanction  on  each  occasion 
from  him. 

3.  Special  agency,  which  is  the  most  limited  and 
usual  case  of  agency,  being  where  a  person  has  simply 


(e)  See  Story  on  Agency,  p.  6  ;  Co.  Litt  52  a. 

(d)  Ex  parte  Jameif  Re  Mutual  and  Perman^t  Betiffit  Building 

-iety,  48  J.  P.  54;  Skinner  v.  Weguelin,  i  G.  &  £.  12. 
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an  anthority  to  do  some  particular  act  for  the  prin- 
cipal (e). 

There  is  a  very  important  difference  to  be  noted  DiffereDces 
between  muversal  and  general  agencies  on  the  one  ^^^^i 
hand,  and  special  agencies  on  the  other,  with  recrard  *»<*  general 

,  ,      .  °         agenciei  on 

to  the  power  to  bind  the  principal.     In  the  former,  the  one  band, 
even  although  the  act  exceeds  the  agent's  authority  in  J^encwsoii 
the  particular  instance  and  is  contrary  to  the  principal's  ****  °*^®''' 
instructions,  yet  if  it  comes  vnthin  the  scope  of  his  ordinary 
authority  the  principal  is  liable  (/) ;  thus,  for  instance, 
supposing  a  servant  to  have  a  general  authority  to  order 
goods  for  his  master,  and  the  master  one  day  with* 
draws  that  authority,  yet  if  the  servant  orders  goods  as 
theretofore,  the  tradesman  not  knowing  of  such  with- 
drawal, the  master  will  be  liable,  because  the  act  comes 
within  the  scope  of  the  agent's  ordinary  authority.     In 
the  case  of  special  agency  this  will  not  be  so ;  it  is 
the  duty  of  the  party  contracting  with  such  an  agent 
to  inquire  and  see  as  to  the  extent  of  his  authority, 
and  if  he  exceeds  it  the  principal  cannot  be  liable  {g). 
So  that  where   the  owner  of  a   public-house   left    a 
manager  in  possession  of  the  premises,  instructing  him 
only  to  deal  with  particular  persons,  it  was  held  that 
there  was  no  evidence  to  be  left   to  the  jury  of  his 
liability  to  other  persons  for  goods  supplied  (A).     But  Omnia 
although  an  act  may  be  done  without  any  authority  J^/jJjJ^^tur 
from  the  principal,  and  therefore  not  bind  him,  yet  '*  mandato 
if  at  the  time  of  doing  the  act  the  agent  prof essed  that  he  paratur. 
was  a4sting  for  the  principal  (t),  it  may  be  subsequently 
ratified  by  the  principal,  and  become  his  act  just  as 


(e)  See  Story  on  Agency,  pi  23  e<  teq. 

(/)  Smethurtt  v.  Taylor,  12  M.  &  W.  545 ;  National  Bolivian  Navi- 
gation Co.  V.  WiUon,  L.  R.  5  App.  Cas.  290 ;  43  L.  T.  70 ;  Chapteo 
T.  Bruntwich  Building  Society,  6  Q.  B.  D.  696  ;  50  L.  J.  Q.  B.  372 ; 
29  W.  R  529 ;  Brocila  v.  Bassell,  49  L.  T.  568  ;  Stein  y.  Cope,  i  C.  & 
E.63. 

ig)  Ea$t  India  Co,  ▼.  ITensley,  I  Esp.  ill;  Qrave»  ▼.  dfattergf  i  G. 

&  E.  73- 

{h)  JJaun  V.  Simmons,  28  W.  R.  129 ;  41  L.  T.  783. 

(t)  Per  Parker,  J.,  Vere  y.  AMy,  10  B.  &  C.  288. 
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much  as  if  he  had  authorized  it  beforehand ;  for  the 
maxim  is,  omnis  ratihabitio  retrotrahitur  et  nmndato 
priori  asquiparatur  (k). 


At  to  the  effect  An  important  point  on  the  law  of  principal  and 
L  anTageot  **  agent  is  as  to  the  effect  of  a  person  contracting  with 
an  agent  giving  credit  to  the  agent ;  of  course,  gene- 
rally speaking,  an  agent  incurs  no  personal  liability, 
and  the  person  contracting  with  him  will  charge  his 
principal,  but  it  may  be  that  it  is  not  known  that  he  is 
an  agent,  or  though  known  that  he  is  an  agent,  it  is 
not  known  who  his  principal  is,  or,  though  both  the 
above  facts  are  known,  the  agent  not  contracting  as 
agent,  it  may  be  preferred  to  charge  him  to  his  princi- 
pal. The  law  upon  this  point  is,  that  if  the  fact  of  the 
person  being  an  agent  is  not  known,  or  though  the 
agency  is  known  the  name  of  the  principal  is  not, 
though  credit  is  first  given  to  the  agent,  the  principal 
on  being  discovered  may  be  sued  (I) ;  but  that  if  the 
principal  is  known,  and  credit  has  yet  been  given  to 
the  agent  who  has  made  himself  personally  liable,  the 
principal  cannot  afterwards  be  charged,  for  the  person 
has  made  his  election  (m).  The  leading  cases,  referred 
to  below,  of  Paterson  v.  Gandesequi,  Addison  v.  Gan- 
desequi^  and  Thomson  v.  Davenport,  are  usually  quoted 
together  upon  this  subject. 


P(Uer$on  v. 
(Jandetequi ; 
Additon  ▼. 
Oandetequi  ; 
Thomson  v. 
DavtnporU 


Effect  of  pny. 
ment  to  a 
broker  or 
ageut. 


Where  a  broker  or  agent  buys  goods  in  that  capa- 
city for  his  principal,  though  he  does  not  at  the  time 
disclose  his  principal,  yet  the  principal  is,  on  being 
discovered,  liable  for  the  price,  and  this  although  he 
has  paid  the  broker  or  agent,  unless  indeed  before 
payment  to  the  broker  or  agent  the  vendor  has  by 


ik)  Madean  ▼.  Dunn,  4  Bing.  722. 
{D  Thomson  v.  Davenfort^  2  S.  L.  C.  377  ;  9  B.  &  C.  78. 
(m)  Paterson  v.  Gandetequi,  2  S.  L.  C.  360  ;  1 5  £a8t,  62 ;  AddUon  v, 
Gandesequi,  2  S.  L.  C.  369 ;  4  Taont  574. 
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his  condact  led  the  principal  to  belieye  that  he  had 
been  already  paid  by  the  broker  (n). 

The  cases  in  which,  contrary  to  the  general  role,  the  Cases  in  which 
agent  incurs  personal  liability,  may  be  stated  to  be  as  t^nany^iiabie. 
follows : — 

1 .  Where  the  agent  conceals  his  principal.  Here, 
though  the  agent  is  liable,  it  is  in  the  option  of  the 
other  contracting  party  on  discovering  the  principal  to 
sue  either  principal  or  agent. 

2.  TV  here  he  acts  without  authority,  or  after  his 
authority  has  determined.  But  if  he  could  not  have 
known  of  the  determination  of  his  authority  this  would 
not  be  so ;  thus,  an  action  was  brought  for  necessaries 
supplied  to  a  woman  after  her  husband's  death  whilst 
on  a  foreign  voyage,  but  before  she  knew  of  his  decease, 
and  it  was  decided  that  she  was  not  liable  (0). 

• 

3.  Where,  though  having  authority,  he  exceeds  that 
authority,  or  fraudulently  misrepresents  its  extent. 

4.  Where  he  specially  pledges  his  own  credit. 

5 .  Where,  though  contracting  as  agent,  he  uses  words 
to  bind  himself,  e.g.j  if  he  covenants  personally  for 
himself  and  his  heirs  (p). 


(n)  ffeald  v.  Kenworiky,  L.  R  10  Ex.  739 ;  24  L.  J.  Ex.  76  ;  Irvine 
V.  WaUony  5  Q.  B.  D.  414 ;  49  L.  J.  Q.  B.  531 ;  42  L.  T.  81a 

(o)  Smout  T.  Ilbery,  10  M.  &  W.  I.  And  it  has  been  held  that  the 
husband's  estate  would  not  be  liable  in  such  a  case,  Blades  ▼.  Free,  9 
B.  ft  C.  167.  However,  with  regard  to  this  same  principle,  see  the  case 
of  J}rew  T.  Nunn,  4  Q.  B.  D.  661  ;  48  L.  J.  Q.  B.  591,  where  the  de- 
fendant having  held  out  his  wife  to  the  plaintiff  as  having  authority  to 
pledge  his  credit,  afterwards  became  insane.  The  plaintiff  being  un- 
Aware  of  the  insanity,  continued  to  supply  the  wife  with  goods  on  credit, 
and  it  was  held  that  the  defendant  was  liable  to  the  plaintiff  for  the 
price  of  the  goods  so  supplied. 

{p)  See  hereon  Thonuu  v.  Edwards,  2  M.  &  W.  216,  and  cases  there 
cited. 
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British  ftgenb  It  was  formerly  a  rale  that  where  a  British  agent 
fo?foreignf  Contracted  for  a  foreign  principal,  the  British  agent 
principal.  might  be  sned,  because  it  was  said  there  was  no  respon- 
sible employer ;  bat  this  is  not  now  so,  the  rule  being 
that  in  all  cases  of  this  kind  it  is  entirely  a  question  of 
intention  whether  under  the  particular  circumstances 
the  credit  was  intended  to  be  given  to  the  agent  or  the 
principal  (q). 

The  different        An  agent's  authority  may  be  determined  in  any  of 

WHYS  in  whioh   .1n^^^ 

an  agent'a  the  follOWmg  WayS,  %.€.  I 

authority  mny 
be  determined. 

I.  By  the  principal's  revocation  of  it,  and  death  will 
operate  as  a  revocation  (r).  If  by  the  act  of  the  prin- 
cipal the  agency  is  revoked,  in  the  case  of  a  special 
agency,  nothing  further  done  by  the  agent  will  bind  the 
^  principal,  but  in  the  case  of  a  general  or  universal 
agency,  the  revocation  will  not  bind  third  persons  until 
made  known  to  them  (a) ;  for,  as  we  have  seen,  in  these 
agencies  the  principal  may  be  bound  if  the  act  comes 
within  the  scope  of  the  agent's  ordinary  authority  (t). 

(q)  Oreen  v.  Koplce^  25  L.  J.  (G.  P.)  297.  See  as  to  the  rights  of  an 
undisclosed  foreign  principal  Kaltenba^  v.  Lewu,  24  Ch.  D.  54 ;  52 
L.  J.  Ch.  881  ;  31  W.  R.  731. 

(r)  With  regard,  however,  to  powers  of  attorney,  it  is  provided  by  the 
Conveyancing  Act,  1881  (44  &  45  Vict,  c  41,  s.  47),  as  follows : — "  (i) 
Any  person  making  or  doing  any  payment  or  act,  in  good  faith,  in  par- 
suanoe  of  a  power  of  attorney,  shall  not  be  liable  in  respect  of  the  pay- 
ment or  act  by  reason  that  before  the  payment  or  act  the  donor  of  the 
power  had  died  or  become  lunatic,  of  unsound  mind,  or  bankrupt,  or 
had  revoked  the  power,  if  the  fact  of  death,  lunacy,  unsoundness  of 
mind,  bankruptcy,  or  revocation  was  not  at  the  time  of  payment  or  act 
known  to  the  person  making  or  doing  the  same.  (2)  But  this  section 
shall  not  affect  any  right  against  the  payee  of  any  person  interested  in 
any  money  so  paid  ;  and  that  person  shall  have  the  like  remedy  against 
the  payee  as  he  would  have  had  against  the  payer  if  the  payment  had 
not  been  made  by  him.  (3)  This  section  applies  only  to  paypnents  and 
acts  made  and  done  after  the  commencement  of  this  Act."  The  Con> 
veyancing  Act,  1882  (45  &  46  Vict.  0.  39,  ss.  8,  9),  also  contains  further 
provisions  on  this  subject  allowing  a  power  of  attorney  given  for  valu- 
able consideration  to  be  made  absolutely  irrevocable  by  an  expression 
to  that  effect  being  contained  in  the  instrument,  and  though  not  for 
valuable  consideration,  it  may  in  like  manner  be  made  irrevocable  for 
a  fixed  time  not  exceeding  one  year  from  the  date  of  the  instrument. 

{t)  Monk  V.  Clayton^  Moll.  270;  cited  in  Niekton  v.  Brohan,  10 
Mod.  no. 

(0  Ante,  p.  127. 
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In  ordinary  cases,  special  notice  should  be  given  by 
the  principal  to  all  persons  who  have  been  in  the 
habit  of  dealing  with  the  agent,  and  in  addition  he 
should  give  a  general  notice  in  the  Gazette. 

2.  By  the  agent's  renunciation  with  the  principal's 
consent 

3.  By  the  principal's  bankruptcy. 

4.  By  the  object  of  the  agency  being  accom- 
plished. 

5.  By  the  effluxion  of  time ;  and 

6.  Fonnerly  by  the  marriage  of  a  feme  sole  agent  (u), 
but  now,  since  the  Married  Women's  Property  Act, 
1882  (x),  this  is  no  longer  so. 

Unless  a  contrary  intention  appears,  the  authority  An  agent's 
given  to  an  agent  must  be  taken  to  include  all  inci-  fnciude«'aii 
dental  acts  necessary  for  accomplishing  the  principal  incidentaUcU. 
object;    for  instance,  a  person  sending  another  to  a 
shop  to  buy  goods  without  giving  him  money,  gives 
to  him  the  necessary  incidental  power  of  pledging  his 
credit  (y). 

The  proper  person  to  sue  on  a  contract  is,  generally  The  principal, 
speaking,  the  principal,  and  not  the  agent,  unless  he  "honld*  *^*"*' 
has  some  special  property  or  interest  in  the  subject-  genemlly  sue 

-    ,  ,  ^  .     .  •'on  contract. 

matter  of  the  contract  by  way  of  commission  or  other- 
wise, e.g.j  a  carrier  or  an  auctioneer  (z),  and  generally  His  liability 
an  undisclosed  principal  has  an  equal  right  to  sue  as  if  *°     "*^* 


(u)  See  hereon  Story  on  Agency,  481. 

(x)  45  k  46  Vict  c.  75. 

(y)  Story  on  Agency,  p.  77. 

(z)  Mobinton  t.  EuUei',  4  £.  &  B.  954. 
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he  had  been  disclosed  (a).  It  an  agent  is  remunerated, 
he  is  bound  to  nse  ordinary  diligence ;  if  anremune- 
rated,  then,  bj  analogy  to  the  case  of  a  voluntary 
bailee  {b),  he  is  only  liable  for  gross  negligence,  unless 
he  is  possessed  of  any  special  skill  or  knowledge,  when 
an  omission  to  use  it  will  be  imputable  to  him  as  gross 
negligence  (c) ;  his  duty  is  always  to  act  fairly  and 
honestly,  and  keep  proper  accounts  and  vouchers,  and 
he  may  lose  his  right  to  any  commission  he  might 
otherwise  be  entitled  to  by  not  doing  so  (d). 


Del  credere 
agent. 


IMfiFerence 
between 
factors  and 
bi'ukei'B. 


A  dd  credere  agent  is  one  who  agrees  with  his  prin- 
cipal, in  consideration  of  some  additional  compensation, 
to  guarantee  to  him  the  payment  of  debts  to  become  due 
from  buyers.  Although  the  undertaking  of  Sk  del  credere 
agent  is  certainly  a  collateral  promise  to  answer  for 
the  debt  of  another,  yet  it  has  been  decided  that  his 
engagement  need  not  be  in  writing  (e),  as  is  necessary, 
as  we  have  seen,  in  the  case  of  guarantees  (/).  The 
reason  of  this  is  that  the  contract  of  the  del  credere 
agent  is  not  really  to  guarantee  the  solvency  of  those 
who  purchase  from  him,  but  it  is  in  substance  a 
contract  with  the  principal  that  if  he  sells  the  goods 
he  will  pay  or  cause  to  be  paid  the  price  to  his 
principal. 

Factors  and  brokers  are  peculiarly  mercantile  agents, 
being  employed  constantly  to  effect  sales ;  the  differ- 
ence between  them  being  that  the  broker  has  not  pos- 
session of  the  goods  he  is  selling  for  his  principal,  but 
the  factor  has  (g).     At  common  law,  if  goods  were 


(a)  Mildred  v.  Mcupont,  8  App.  Gas ;  874,  53  L.  J.  Q.  B.  33 ;  32 
W.  R.  125. 

(6)  As  to  which  see  anUf  pp.  107,  108. 

(e)  See  Coggt  t.  Bernard,  i  S.  X^  C.   199 ;  Lord  Raymond,  909 ; 
WUion  V.  BreU,  ii  M.  &  W.  113. 

(d)  See  hereon  StainUm  v.  x  he  Carron  Co.,  24  Beav.  353. 

(e)  Coutourier  v.  Battle,  8  Ex.  40 ;    Wickham  v.  Wickham,  2  EL  & 

J.  478. 

(/)  Ante,  p.  43- 

(g)  Baring  y.  Corrie,  2  B.  &  Aid.  137.    CampbeU  on  the  Law  of 
Sale  of  Groods,  408,  424. 
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placed  in  a  factor's  hands  for  sale,  he  having  only  a  Fuetor'i 
power  to  sell  and  not  to  pledge,  he  conld  not  give  EfnThls*^ 
any  title  by  way  of  pledge,  that  not  being  within  the  Pfj^^'P*!^^ 
asual  scope  of  his  authority,  and  this  being  considered  oommon  law 
by  the  mercantile  community  as  an  undue  restriction  p^^^^i^e  J.* 
on  the  operations  of  commerce,  certain  Acts  (A),  usually 
known  as  the  '^  Factors*  Acts,"  have  been  passed.     By 
the  first  of  these  Acts  (6  &  7  Geo.  4,  c.  94)  it  is  pro-  tkj  Geo.  4, 
vided  (i),  that  a  person  intrusted  (that  is,  a  factor  or  ®'  ^ 
agent  intrusted  as  such)  (k)  with  and  in  possession  of 
any  bill  of  lading,  is  to  be  deemed  the  true  owner  of 
any  goods  described  in  it  so  far  as  to  give  validity  to 
any  sale,  disposition,  pledge,  or  deposit,  provided  that 
the  buyer,  disponee,  or  pledgee  have  no  notice  of  his 
not  being  the  iond  fide  owner.     But  if  any  deposit  or 
pledge  is  made  as  a  security  for  any  pre-existing  de- 
mand, the  depositee  or  pledgee  acquires  only  the  same 
interest  that  was  possessed  by  the  person  making  the 
deposit  or  pledge  (Q,  and   if  any  person   accepts   a 
deposit  or  pledge  knowing  that  the  other  is  a  factor 
or  agent,  he  only  acquires  such  interest  as  was  pos- 
sessed by  such  factor  or  agent  at  the  time  of  the  deposit 
or  pledge  (m). 

By  the  5  A  6  Vict.  c.  39  it  is  provided  (n),  thats&^vict. 
any  agent  intrusted  with  the  possession  of  goods  or  ^'  ^' 
of  the  documents  of  title  to  goods,  shall  be  deemed 
and  taken  to  be  the  true  owner  of  such  goods  and 
documents  so  far  as  to  give  validity  to  any  contract 
or  agreement  by  way  of  pledge,  lien,  or  security  hond 
fide  made  by  any  person  with  such  agent  so  intrusted 
as  aforesaid,  as  well  for  any  original  loan,  advance,  or 
payment  made  upon  the  security  of  such  goods  or  docu- 


(A)  6  ft  7  G«a  4i  a  94 ;  5  &  6  Vict.  0.  39 ;  40  &  41  Vict  c.  39. 
(f)  Sect.  2. 

(2r)  Per  BrunweU,  L.J.,  Johmon  v.  Cridii  LyonnaU,  3  C.  P.  D.  32  ; 
47  L.  J.  C.  P.  241. 
(0  6  ft  7  G«o.  4i  c  94,  B.  3. 
(m)  Sect  5. 
(n)  Sect.  I. 
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ments,  as  also  for  any  further  or  continuing  advance 
in  respect  thereof,  and  such  contract  or  agreement 
shall  be  binding  and  good  against  the  owner  of  such 
goods  and  all  persons  interested  therein,  notwithstand* 
ing  the  person  claiming  such  pledge  or  lien  may  have 
had  notice  thai  the  person  with  whom  such  contract  or 
agreement  is  made  is  only  an  agent 

The  foregoing  The  provisious  of  these  statutes  have  been  held  to 
apply  to  mer-  APP^7>  ^^^  generally,  but  to  mercantile  transactions 
cantiie  tran-    Qjjy  /^N      j^  y^^  ^Iso  held  that  where  a  vendor  had 

■actions  only.  •^   \  / 

been  left  by  his  vendee  in  possession  of  documents  of 
title  to  goods,  he  could  not  under  the  before-men- 
tioned Acts  confer  a  good  title  upon  a  bond  fide 
pledgee  (p). 

40  k  41  Vict.  It  has,  however,  now  been  provided  by  the  40  &  4 1 
®-  39-  Vict.  c.  39  (y),  that  where  any  goods  have  been  sold, 

and  the  vendor  or  any  person  on  his  behalf  continues 
or  is  in  possession  of  the  documents  of  title  (r)  thereto, 
any  sale,  pledge,  or  other  disposition  of  the  goods  or 
documents  made  by  such  vendor,  or  any  person  or 
agent  intrusted  by  him  with  the  goods  or  documents 
shall  be  as  valid  and  effectual  as  if  such  vendor  or 
person  were  an  agent  or  person  intrusted  by  the 
vendee  with  the  goods  or  documents  within  the  mean- 
ing of  the  two  previous  Acts,  provided  that  the 
person  to  whom  tibe  sale,  pledge,  or  other  disposi- 
tion is  made  has  not  notice  that  the  goods  have  been 
previously  sold. 

Further  pro.  With  regard  to  the  possession  of  a  vendee,  the  40 
4i*Vict!*c.^39.  &  41  Vict.  c.  39  (s)  also  provides  that  where  any  goods 

(0)  Wood  ▼.  Xowdife,  6  Hare,  191 ;  Monk  v.  WhiUenbury,  2  B.  &  A. 
484. 

ip)  Johnton  V.  Credit  Ly<mnai$  Co,,  3  0.  P.  D.  32 ;  47  L.  J.  C.  P. 
241. 

iq)  Sect.  3. 

(r)  Ab  to  what  are  and  what  are  not  "  IXoouxnentB  of  Title  "  see  Ktmp 
V.  FM,  7  App.  Caa.  585  ;  52  L.  J.  Ch.  173  ;  31  W.  R.  178. 

(«)  Sect.  4. 
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have  been  sold  or  contracted  to  be  sold,  and  the  vendee 
or  any  person  on  his  behalf  obtains  the  possession  of 
the  documents  of  title  thereto  from  the  vendor  or  his 
agent,  any  sale,  pledge,  or  disposition  of  sach  goods  or 
documents  by  such  vendee  so  in  possession,  or  by  any 
other  person  or  agent  intrusted  by  the  vendee  with 
the  documents  within  the  meaning  of  the  two  previous 
Acts,  shall  be  as  valid  and  effectual  as  if  such  vendee 
or  other  person  were  an  agent  or  person  intrusted  by 
the  vendor  with  the  documents  within  the  meaning  of 
the  previous  Acts,  provided  that  the  person  to  whom 
the  sale,  pledge,  or  other  disposition  is  made  has  no 
notice  of  any  lien  or  other  right  of  the  vendor  in 
respect  of  the  goods. 

Notwithstanding  that  the  authority  of  an  agent  may  Power  of  sell- 
be  revoked,  if  he  still  continue  in  possession  of  the  "iute  noV^°*^ 
^ods  or  documents  of  title  thereto,  he  can  give  a  good  ^ithttanding 

°  ,  ,  ,  revocation,  if 

title  either  by  sale  or  pledge  to  persons  taking  without  person  has  no 
notice  of  such  revocation  (t). 

The  case  of  George  v.  Clagttt  {u)  is  an  important  Otorge  t. 
decision  on  the  subject  of  set-off  with  regard  to  "^*"' 
factors.  It  decides  that  if  goods  are  bought  of  a 
factor,  the  buyer  not  knowing  that  he  is  but  a  factor, 
and  the  principal  sues,  the  buyer  may  set  off  against 
him  any  claim  he  might  have  set  off  against  the  factor 
had  the  action  been  brought  by  him ;  but  if  he  knew 
he  was  a  factor  at  the  time,  then  he  cannot..  If 
the  buyer  had  clearly  the  means  of  knowing  that  the 
person  with  whom  he  contracted  was  only  a  factor, 
and  ought  to  have  availed  himself  of  his  means  of 
knowledge,  he  is  considered  in  the  same  position  as  if 
he  had  actually  known  (x). 


(t)  40  k  41  Vict  c.  39,  8.  3. 
(u)  2  S.  L.  C.  118 ;  7  T.  R  359. 

(x)  Baring  v.  Corrit,  2  B.  &  A.  1 37  ;  BorrUs  v.  Imperial  Ottoman 
Bank,  Lu  R.  9  G.  P.  38 ;  43  L.  J.  C.  P.  3  ;  see  a]«o  2  S.  L.  C.  121. 
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Extensinn  of 
Oeorf/e  v. 
Clagett, 


It  has  also  been  decided,  somewhat  extending  the 
effect  of  George  v.  Clagett,  but  yet  strictly  within  its 
principle,  that  though  the  buyer  knew  at  the  time  of 
buying  of  the  person  being  a  factor,  yet  he  is  entitled 
to  this  benefit  of  set-off  if  he  honestly  believed  that 
the  factor  was  entitled  to  sell  and  was  selling  to  repay 
himself  advances  made  for  his  principal  (y). 


FHrtnersbip. 

Actual 
partner. 

Nominal 
partner. 


Dormant 
partner. 


A  partnership  may  be  either  actual  or  nominal; 
actual  where  two  or  more  persons  agree  to  combine 
money,  labour,  or  skill,  in  a  common  undertaking, 
sharing  profit  and  loss ;  and  nominal  where  a  person 
allows  his  name  to  be  held  out  to  the  world  as  a  part- 
ner without  having  any  real  interest  in  the  concern  (2). 
An  actual  partnership,  again,  may  be  divided  into  the 
ordinary  partnership  where  a  person  has  an  interest 
and  his  name  appears;  and  a  dormant  partnership, 
where  a  person,  though  having  an  interest,  does  not 
appear  to  the  world  as  a  partner.  To  deal  with  the 
simplest  matter  first,  a  nominal  partner  is  not  always 
liable ;  he  is  only  liable  where  he  has  held  himself  out 
to  the  person  seeking  to  charge  him,  and  induced  him 
to  believe  him  to  be  a  partner  (a). 


"When  nomi- 
nal partner 
liable. 


In  the  case  last  cited  below,  Parke,  J.,  in  consider- 
ing whether  or  not  a  person  was  liable  as  a  nominal 
partner,  said:  "If  it  could  be  proved  that  the  de- 
fendant had  held  himself  out  to  be  a  partner,  not  '  to 
the  world,'  for  that  is  a  loose  expression,  but  to  the 
plaintiff  himself,  or  under  such  circumstances  of  pub- 
licity as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it 
and  believed  him  to  be  a  partner,  he  would  be  liable  to 
the  plaintiff  in  all  transactions  in  which  he  engaged 


(y)  Warner  v.  McKay,  i  M.  &  W.  595.  See  further,  on  set-off 
generally,  post,  pp.  2S7-26a 

{z)  Waugh  y.  Carver,  2  Hen.  Blackstone,  235  ;  i  S.  L.  C.  908,  and 
notes.  As  to  the  partnership  contract,  see  also  Smith  t.  Anderton, 
IS  Ch.  D.  273 ;  50  L.  J.  Ch.  39 ;  29  W.  R.  21  ;  Jenning%  v.  Ham- 
mond,  9  Q.  B.  D.  225  ;  51  L  J.  Q.  B.  493. 

(a)  JHckenton  v.  Vatpy,  10  B.  k  G.  14a 
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and  gave  credit  to  the  defendant  upon  the  faibh  of  his 
being  a  partner.  The  defendant  would  be  bound  by  an 
indirect  representation  to  the  plaintiff  arising  from  his 
conduct,  as  much  as  if  he  had  stated  to  him  directly 
and  in  express  terms  that  he  was  a  partner,  and  the 
plaintiff  had  acted  upon  that  statement."  If,  how- 
ever, a  person  had  express  notice  that  the  person  he 
is  seeking  to  charge  was  only  nominally  a  partner, 
then  it  seems  (b) — ^though  this  point  is  not  absolutely 
beyond  doubt  (c) — that  he  cannot  be  charged. 

With  regard  to  what  will  be  sufficient  to  constitute  wiiat  will 
an  ordinary  partnership,  the  rule  is  that  to  constitute  ^l^neniTip  «» 
persons  partners  amongst  themselves  they  must  share  ©etween  the 

•  n  -II  ii.  11  parties  them- 

m  profits  and  losses,  and  that  generally  any  agreement  selves,  and  as 
to  share  the  profits  and  losses  of  a  business  entitles  ptnieJ!  ^  *" 
each  party  as  against  the  other  to  the  general  rights  of 
a  partner,  including  an  interest  in  the  goodwill  (d).    But  Proportion  in 
this  is  not  so  universally,  as  the  governing  rule  in  all  ^  beVoro" 
cases  is  the  intention  of  the  parties  as  shewn  by  the 
arrangements  between  them  (e).     Where  a  partnership 
exists,  there  is  no  positive  rule  of  law  that  losses  are  to 
be  borne  between  partners  in  the  same  proportion  in 
which  they  enjoy  profits ;   but  where  partners  have 
provided  for  the  division  of  profits  in  certain  proportions 
and  have  made  no  provision  as  to  the  losses,  it  is  a  fair 
inference  that  they  intended  to  bear  losses  in  like  pro- 
portion (/).     With  respect  to  third  persons,  it  was 
formerly  held  that  if  they  shared  in  the  profits  in  any 
way,  whether  for  their  own  benefit  or  as  trustees   for 
the  benefit  of  others,  that  was  sufficient  to  render  them 
liable  as  partners  (g).     The  decisions  tending  to  this 


(b)  Aldenon  y.  Pope,  I  Camp.  404,  (fk) 

{e)  See  Toung  v.  AaOell,  cited  in  Waugh  v.  Carver,  I  S.  L.  G.  918. 

id)  Waugh  y.  Carver,  1  S.  L.  O.  908 ;  2  Hen.  Blackstone,  235 ; 
Patney  y.  Amuhvng,  18  Ch.  D.  690 ;  50  L.  J.  Cb.  683. 

{e)  Walker  v.  Hirich,  27  Ch.  D.  460 ;  33  W.  R.  992. 

(/)  In  re  Albion  Life  Auurance  Society,  16  Ch.  D.  83 ;  29  W.  R. 
109 ;  45  ^  T.  524. 

ig)  Chitty  on  Contracts,  220,  221. 
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point  have,  however,  been  altered  in  a  great  measure  by 
the  leading  case  of  Cox  v.  Hickman  (A),  and  hj  the 
statute  28  &  29  Vict.  c.  86. 

Oox  ▼.  The  facts  in  the  case  of  Cox  v.  Hickman  shortly 

stated  are  as  follows : — ^Two  partners,  S.  and  S.,  be* 
coming  embarrassed,  executed  a  deed  whereby  they 
assigned  their  property  to  trustees,  whom  they  em- 
powered to  carry  on  their  business  under  the  name  of 
the  Stanton  Iron  Company,  and  to  do  all  acts  necessary 
in  such  business,  and  with  power  for  the  majority  of 
the  creditors  assembled  at  a  meeting  to  make  rules  for 
conducting  the  business,  or  to  put  an  end  to  it,  and 
after  the  debts  had  been  discharged  the  property  was 
to  be  re-transferred  by  the  trustees  to  S.  and  S.  Two 
of  the  creditors,  C.  and  N.,  were  named  amongst  the 
trustees,  and  of  these  two  G.  never  acted,  and  N.  only 
acted  for  six  weeks,  and  then  resigned.  Some  time 
afterwards  the  other  trustees,  who  continued  to  carry 
on  the  business,  became  indebted  to  one  H.,  and  gave 
him  bills  accepted  by  themselves  per  proc,  the  Stanton 
Iron  Company.  It  was  sought  to  make  C.  and  N.  liable 
on  these  bills  as  being  partners  as  regarded  third 
persons,  they  having,  at  any  rate  for  a  time,  partici- 
pated in  the  profits  of  the  concern,  not  only  as  trustees 
for  the  creditors  generally,  but  also  for  their  own 
advantage  in  their  capacity  of  creditors  of  S.  and  S. 
It  was,  however,  decided  that  there  was  no  partnership 
created  by  the  deed,  and  that,  consequently,  they  could 
not  be  sued  upon  the  bills,  and  that  to  constitute  a 
partnership,  even  with  regard  to  third  parties,  it  must 
be  shewn  that  the  person  or  persons  carrying  on  the 
business  were  duly  authorized  to  do  so  by  the  person 
or  persons  sought  to  be  charged.  ^'  And  it  appears  to 
be  now  established "  (from  this  and  other  decisions) 
^'  that  although  a  right  to  participate  in  the  profits  of 
a  trade  is  a  strong  test  of  partnership,  and  there  may 

(A)  8  H.  of  li.  Cm.  268. 
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be  cases  where,  from  such  participation  alone,  it  may 
be  inferred,  not  as  a  presamption  of  law,  but  a  fact, 
that  a  partnership  existed,  yet  the  question  whether 
that  relation  does  or  does  not  exist  must  in  each  case 
depend  on  the  real  intention  and  contract  of  the  par- 
ties." (t). 

The  statute  28  &  29  Vict.  c.  86  (k)  provides  as38&29yict. 
follows : — 

1.  "The  advance  of  money  by  way  of  loan  to  a  Lam  of  money. 
person  engaged  or  about  to  engage  in  any  trade  or 
undertaking,   upon  a  contract  in  writing  with  such 

person  that  the  lender  shall  receive  a  rate  of  interest 
varying  with  the  profits,  or  shall  receive  a  share  of  the 
profite  arising  from  the  carrying  on  of  such  trade  or 
undertaking,  shall  not  of  itself  constitute  the  lender  a 
partner  with  the  person  or  persons  carrying  on  such 
trade  or  undertaking,  or  render  him  responsible  as 
such  "  (0. 

2.  "  No  contract  for  the  remuneration  of  a  servant  Rernaneration 
or  agent  of  any  person  engaged  in  any  trade  or  under-  °^  ••'^«^*'  **»• 
taking  by  a  share  of  the  profits  of  such  trade  or  under- 
taking, shall  of  itself  render  such  servant  or  agent 
responsible  as  a  partner  therein,  nor  give  him  the  rights 

of  a  partner  "  (w). 

3.  "No  person,  being  the  widow  or  child  of  the  Annuity  to 
deceased  partner  of  a  trader,  and  receiving  by  way  of  ci^Qj^"' 
annuity  a  portion  of  the  profits  made  by  such  trader 

in  his  business,  shall,  by  reason  only  of  such  receipt, 
be  deemed  to  be  a  partner  of,  or  to  be  subject  to  any 
liabilities  incurred  by,  such  trader ''  (n). 

(t)  Ohitty  on  Contraots,  221,  and  see  the  cases  cited  there  in  support 
of  this  statement. 
(k)  Sometimes  termed  "BotIU's  Act*' 
(Q  28  k  29  Vict  a  86,  s.  i. 
(m)  Sect  2. 
(»)  Sect  3. 
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Recompense 
for  goodwill. 


4.  "  No  person  receiving  by  way  of  annuity  or  other- 
wise a  portion  of  the  profits  of  any  business  in  con- 
sideration of  the  sale  by  him  of  the  goodwill  of  such 
business,  shall,  by  reason  only  of  such  receipt,  be 
deemed  to  be  a  partner  of,  or  to  be  subject  to  the 
liabilities  of,  the  person  carrying  on  such  business  "  (0), 


Provinion  in 
the  eTent  of 
bankruptcy. 


DeoiRion 
hereon. 


The  effect  of 
this  statute. 


The  case  of 
Cox  T.  Hiel'- 
man  goes 
beyond  the 
statute. 


In  the  case,  however,  of  any  such  trader  becoming 
bankrupt,  or  compounding  with  his  creditors,  or  dying 
in  insolvent  circumstances,  the  lender  of  any  such  loan, 
or  the  vendor  of  any  such  goodwill,  is  not  to  be  entitled 
to  receive  any  portion  of  his  principal  or  profits  until 
the  claims  of  other  creditors  for  value  have  been  satis- 
fied (j>) ;  and  the  effect  of  this  provision  has  been 
decided  to  be  to  prevent  such  a  lender  as  just  mentioned 
from  proving  in  the  bankruptcy  in  competition  with 
any  of  the  creditors ;  not  merely  those  creditors  whose 
debts  were  contracted  in  relation  to  the  business  in 
respect  of  which  the  loan  was  made  or  while  that 
business  was  being  carried  on,  but  any  of  the  creditors 
who  are  entitled  to  prove  in  the  bankruptcy ;  and  until 
all  the  other  creditors  have  been  paid  in  full,  such  a 
lender  is  not  entitled  to  prove  for  any  purpose  what- 
ever (g). 

The  effect  of  this  statute  is  simply  that,  in  the 
four  cases  given,  the  fact  of  a  participation  in  the 
profits  is  not  per  «e  to  be  any  evidence  of  the  existence 
of  a  partnership,  as  it  would  have  been  at  common 
law,  at  any  rate  to  the  extent  of  creating  a  liability  (r). 
Considering  the  decision  in  the  case  of  Cox  v.  Hickman^ 
there  appears  to  have  been  but  slight  occasion  for  the 
passing  of  this  Act,  as  under  the  decision  in  that  case, 
as  stated  («),  it  was  decided  already  that  the  question 


(o)  Sect.  4. 
(p)  Sect  5 

(o)  Ex  parte  TayloTy  In  re  Qramm,  12  Ch.  D.  366 ;  28  W.  R.  205 ; 
41  L.  T.  6. 

(r)  Chitty  on  Contracts,  226  ;  Broom's  Corns.  557  ;  i  S.  L.  C.  939. 
(f)  AfU€,  p.  13S. 
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of  liability  depended  on  the  intention  of  the  parties, 
and  in  neither  of  the  four  cases  given  in  the  statute 
would  there  ordinarily  be  any  intention  to  create  such 
a  liability  (t).  However,  the  statute,  if  it  does  no 
good,  does  no  harm,  and  at  any  rate  puts  the  matters 
mentioned  in  it  very  plainly.  Cox  v.  Hickman  goes 
beyond  the  four  cases  mentioned  in  the  statute,  and 
in  any  question  upon  what  will  be  sufficient  to  render 
a  person  liable  as  a  partner  it  is  necessary  to  refer  to 
the  statute  and  the  case  (u). 

A  dormant  partner  is  liable  on  all  contracts  entered  Liability  of 
into  with  the  firm,  and  this  although  he  was  not  known  partner!'*' 
at  the  time  to  be  a  partner  (x). 

An  important  point  on  the  law  of  partners  is  as  to  Liability  of  a 
the  liability  of  members  of  a  firm  for  acts  done  by  others  aJiSe  by  on? 
of  them.     Partners  as  to  each  other  stand  in  the  posi-  P^^^^^  ^^  >*• 
tion  of  general  agents,  and  as  we  have  seen  (y)  that  a 
general  agent  is  able  to  bind  his  principal,  even  though 
without  authority,  if  the  act  comes  within  the  scope  of 
his  ordinary  authority,  so  with  partners,  as  the  great 
feature  of  a  partnership  is  that  each  member  stands 
in  the  relation  of  a  principal  to  the  other  members  (2), 
the  question  as  to  liability  on  a  contract  made  by  The  que^tioA 
one  partner  is  not,  was  it  done  by  the  other's  direct  "^^^  wuw"* 
authority,  but  did  it  come  within  the  scope  of  the  *1|«  "^P*  ®' 

*  ,  ,  ,         *  the  orcimiiry 

ordinary  partnership  transactions?  and  if  so,  then  all  bniinesa? 
the  partners  are  liable  (a).  So,  for  instance,  though  a 
bill  of  exchange  given  without  authority  by  one  mem- 
ber of  a  non-mercantile  firm  (e.g,  solicitors)  would 
not  bind  the  others,  as  not  being  within  the  scope 
of  their  business  (6),  yet  if  given  by  a  member  of  a 


(0  See  I  S.  L.  O.  938,  939. 

(«)  See  also  KMy  v.  SooUo,  49  L.  J.  Ch.  383  ;  42  L.  T.  827. 

(x)  Chitty  on  Contraota,  222. 

(y)  Anie,^.  127. 

(f)  See  Cox  v.  Hickman,  cited  ante,  p.  138. 

{a)  Sandiland  v.  Manh,  2  B.  &  Aid.  672. 

(6)  Harman  ▼.  Johnton,  2  EL  &  BL  61. 
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Pftrticular 

CJUCfl. 


trading  partnership  it  would  bind  the  others  (c).  One 
partner  cannot  bind  his  firm  by  a  snbmission  to  arbi- 
tration (d),  nor  by  borrowing  money  (c),  nor  by  giving 
a  guarantee  (/),  nor  by  executing  a  deed  unless  autho- 
rized by  them  by  deed  (except,  indeed,  as  to  releases)  ; 
but  it  has  been  decided  that  if  a  partner  executes  a 
deed  in  the  presence  of  and  by  the  express  consent  of 
his  co-partners  in  a  matter  in  which  they  are  commonly 
interested,  it  binds  all  (  g). 


In  trofl  notion 
of  a  new 

{Mirtner,  and 
lit  position. 


Novation. 


No  new  member  can,  in  the  absence  of  stipulation 
in  the  partnership  articles  (A),  be  introduced  into  a 
partnership  firm  without  the  consent  of  all  the 
members ;  a  person  is  not  liable  on  contracts  entered 
into  before  he  became  a  member  of  a  firm  (t),  and  his 
liability  ceases  on  his  leaving  the  firm,  provided  he 
gives  a  general  notice  in  the  OaaettCy  and  also  a  parti- 
cular notice  to  persons  who  have  been  in  the  habit  of 
dealing  with  the  firm  (£) ;  and  though,  of  course,  his 
liability  continues  in  respect  of  debts  incurred  whilst 
he  was  a  member  of  the  firm,  yet  if  any  creditors  ex- 
pressly or  impliedly  accept  the  credit  of  the  new  instead 
of  the  former  firm,  this  exonerates  him  from  liability. 
As  to  a  dormant  partner,  it  will  always  be  sufficient 
for  him  to  give  notice  only  to  the  persons  who  knew 
of  his  connection  with  the  firm  (/). 


Howapitrtner-      A  partnership  is  liable  to  be  dissolved  in  any  of  the 
tlrJi^     following  ways  (m)  :- 


(e)  Kirk  v,  Blurton,  9  M.  &  W.  284. 
{d)  Stead  ▼.  Salt,  3  Bing.  lOl. 
(e)  Fisker  v.  Taylor,  2  Hare,  21S. 
(/)  Hadekam  v.  Young,  L.  R.  5  Q.  B.  833. 
{g)  Ball  y.  DumtervUle,  4  T.  R  313. 
(A)  Cuffe  V.  Mwiagh,  7  L.  R.  Ir.  41 1. 
(t)  Crippt  V.  Tappin,  I  G.  &  E.  13. 
{k)  Kirwan  v.  Kirwan,  2  C.  &  M.  617. 
\l)  Evans  v.  Drummand,  4  £gp.  89. 

(m)  See  Cbitty  on  Contracts,  242 ;  Sneirs.Principles  of  Equity,  509- 
512. 
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1 .  By  effluxion  of  time  (n) ; 

2.  By  mutual  consent; 

3.  If  a  partnership  at  will  by  a  notice,  unless  such 
dissolution  would  be  in  ill  faith,  or  would  work  irre- 
parable injury ; 

4.  By  a  general  assignment  by  one  or  more  partners, 
or  by  execution  on  the  partnership  effects  by  a  creditor 
of  one  of  the  partners,  or  by  an  assignment  of  his  share 
in  the  business,  or  by  his  bankruptcy,  or  outlawry. 

5 .  By  death  of  a  partner,  unless  otherwise  stipulated. 

6.  Formerly  by  marriage  of  a  female  partner,  but 
now,  since  the  Married  Women's  Property  Act,  1882 
((?),  this  is  no  longer  so ;  and 

7.  By  judgment  of  the  Chancery  Division  of  the 
High  Court  of  Justice,  which  will  be  granted  on  any  Gmnnds 

r  iT_      ^  n        •  J  <*'*  which 

Ol  the  toiiOWing  grounds  : —  Chancery  will 

decree  a 

■  1...  1.  <»n    diMolution. 

1 .  Where  the  partnership  originated  in  any  fraud, 

misrepresentation,  or  oppression. 

2.  Where  one  of  the  partners  has  been  guilty  of 

some  gross  misconduct  in  the  partnership 
matters,  acting  in  breach  of  the  trust  and 
confidence  between  the  partners,  or  where  he 
wilfully  and  permanently  absents  himself  from 
the  business,  or  where  he  becomes  liable  to  a 
criminal  prosecution. 

3.  Where  there  have  been  continual  breaches  of  the 

partnership  contract. 

4.  Where  by  reason  of  disagreement  between  the 

(n)  See  hereon  as  to  the  rights  of  the  partnerB,  Roche  v.  Nitbttt  or 
Daw  ▼.  Rooke,  50  L.  J.  Ch.  588  ;  29  W.  R.  842. 
(0)  45  k  46  Vict.  c.  75. 
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partners  it  has  become  impossible  to  carry  on 
the  partnership  business  (p). 

5.  Where  an  active  partner  becomes  permanently 
insane  or  otherwise  incapable  of  acting  in  the 
partnership  affairs  (q)* 

All  partners  All  partners  most  be  competent  to  contract,  so  that 
be"c«mpet^t^  an  infant  cannot  be  a  partner,  though  an  alien  may 
to  contract,  now  be,  unless  the  partnership  embraces  the  holding 
of  a  British  ship  or  ships,  or  any  share  therein  (r), 
and  80  also  now  a  married  woman  may  be  a  partner 
(s).  An  executor  of  a  deceased  partner  may  be  let 
in  as  a  partner,  but  he  becomes  liable  personally  as 
any  other  partner,  though  he  is  simply  acting  in  trust, 
and  not  himself  taking  any  benefit  (t).  On  the  death 
of  a  partner  his  interest  in  the  partnership  stock  goes 
to  his  executors,  and  the  outstanding  debts,  &c.,  go  to 
the  surviving  partners,  but  they  are  trustees  for  the 
representatives  of  the  deceased  partner  to  the  extent 
of  his  share  or  interest  (u). 

Partnera  may  In  an  action  by  or  against  partners,  it  is  not  now 
their  purtner-  ncccssary  to  make  every  partner  a  party  in  his  indi- 
»iiip  name  yidual  name,  but  the  partners  may  sue  or  be  sued  in 
Judicature       the  name  of  the  nrm,  and  on  judgment  against  partners 

in  the  name  of  the  firm,  execution  may  issue  in  any  of 

the  following  ways : 

(l .)  "  Against  any  property  of  the  partners  as  such ; 


( p)  In  an  action  for  diBSolution  of  partnership  on  the  ground  of  dis- 
putes between  the  partners,  where  there  is  no  distinct  breach  of  the 
partnership  articles,  the  terms  of  dissolution  as  to  return  of  premium 
and  other  matters  are  within  the  discretion  of  the  judge,  and  his  con- 
clusions wiU  not  be  interfered  with  by  the  Court  of  Appieal  except  on 
very  sufficient  grounds.  Lyon  v.  Twtdddlf  17  Ch.  D.  529 ;  50  L.  J. 
Ch.  571 ;  29  W.  R.  689. 

{q)  Snell's  PrincipleB  of  Equity,  509-512. 

(r)  See  33  Vict.  c.  14,  s.  14 ;  postj  ch.  vii.  pp.  233-235. 

(f)  45  &  46  Vict  a  75.    See  post,  ch.  vii  pp.  216,  217. 

(0   ntghiman  v.  Tovmroe,  i  M.  &  S.  412. 

(tt)  This  pertains  more  to  the  Principles  of  Equity,  and  the  student 
is  referred' to  Mr.  Snell's  work  thereon,  pp.  506-516. 
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(2.)  ^'  Against  any  person  who  has  admitted  on  the 
pleadings  that  he  is,  or  has  been  adjudged  to  be,  a 
partner ; 

(3.)  "Against any  person  who  has  been  served  as  a 
partner  with  the  writ  of  summons,  and  has  failed  to 
appear. 

(4.)  "  Kthe  party  who  has  obtained  judgment  claims 
to  be  entitled  to  issue  execution  against  any  other 
person  as  being  a  member  of  the  firm,  he  may  apply  to 
the  Court  or  a  Judge  for  leave  so  to  do ;  and  the  Court 
or  Judge  may  give  such  leave  if  the  liability  be  not  dis- 
puted, or,  if  such  liability  be  disputed,  may  order  that 
the  liability  of  such  person  be  tried  and  determined  in 
any  manner  in  which  any  issue  or  question  in  an  action 
may  be  tried  and  determined  "  (x). 

At  common  law,  as  a  general  rule,  one  partner  could  Bemediei 
not  sue  another.  This  rule  was,  however,  subject  to  partM«. 
these  exceptions,  viz. : — (i)  Where  an  account  had  been 
gone  through  between  the  parties,  and  a  balance  struck 
and  agreed  on ;  (2)  where  money  had  been  received 
by  one  partner  for  the  private  use  of  the  other,  and 
wrongfully  carried  to  the  partnership  account;  and 
(3)  where  one  partner  had  improperly  used  the  partner- 
ship name  in  making  a  promissory  note  for  his  own 
private  debt,  and  it  had  been  paid  by  the  other  (y). 
The  proper  remedy  between  partners  was  formerly 
in  the  Court  of  Chancery  for  a  dissolution  and  ac- 
count (z)j  and  now,  where  formerly  a  bill  in  Chancery 
would  have  been  necessary,  the  plaintiff,  by  his  writ 
in  the  High  Court  of  Justice,  must  claim  an  account, 
and  the  proper  division  for  such  accounts  is  the 
Chancery  Division,  such  matters  being  specially  as- 


(x)  See  hereon  Indermaor's  MamuJ  of  Practice,  152. 

ly)  Chitty  on  Contracts,  230-233. 

(z)  See  Sneil's  Principles  of  Equity,  516. 
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signed  to  that  Diviaion  (a),  so  that  for  aU  practical 
purposes  this  matter  stands  on  the  same  footing  as 
before. 

Bills  of  exchange,   promissory  notes,  and  cheques 

being  all  choses  in  actioriy  it  will  be  well  first  to  devote 

Choies  in         a  few  lines  to  the  explanation  of  that  term.     A  chose 

^**^  in  action  may  be  defined  as  signifying  some  outstanding 

thing,  and  the  right  of  action  in  respect  of  that  thing  {b)j 

e.g.  where  any  debt  is  owing  to  a  person  ;  and  originally 

Choies  in        choses  in  oction  could  not  be  assigned  or  transferred, 

not  RBsignable  the  poUcy  of  our  laws  being  to  prevent  the  springing 

at  law.  ^p  ^f  litigation  (c),  caid  the  only  way  of  effecting  such 

an  object  was  by  giving  to  any  assignee  a  power  of 

attorney  to  sue  in  the  assignor's  name.     But  such 

assignments  were  allowed  in  equity,  and  to  the  original 

Ezoeptioni  to  common  law  rule  there  have  grown  up  exceptions  as 

that  rule.  r  n 

foUows : 

1.  Contracts  made  with  the  sovereign  (d) ; 

2.  Bills  of  exchange,  promissory  notes,  and  cheques 
by  force  of  the  custom  of  merchants,  and  now  by  force 
of  the  Bills  of  Exchange  Act,  1882  (e) ; 

3.  Bills  of  lading  by  force  of  1 8  &  19  Vict.  c.  Ill; 

4.  Bail  bonds  (/) ; 

5.  Life  policies  by  force  of  30  &  31  Vict.  c.  144, 
provided  notice  in  writing  is  given  to  the  insurance 
office ; 

6.  Marine  policies  by  force  of  3 1  &  32  Vict.  0.  86 ; 

(a)  Judicature  Act,  1873, 1.  34. 
(6)  Brown's  Law  Diet.  90,  title  "  Chose." 
(c)  See  Co.  Litt.  214  a. 
{d)  See  Broom's  Corns.  439,  44a 
{e)  45  &  46  Vict  c.  61. 
(/)  See  Stat,  of  4  &  5  Anne,  a  16,  s.  20. 
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7.  By  the  Judicature  Act,  1873  (g)^  it  is  now  pro-  ProvirioMof 
vided  that  "  any  absolute  assignment  by  writing  under  ij^^*^* 
the  hand  of  the  assignor  (not  purporting  to  be  by  way  <>»  *li«  ■^- 
of  charge  only),  of  any  debt  or  other  legal  chose  in 
action^  of  which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other  person,  from 
whom  the  assignor  would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  shall  be,  and  be 
deemed  to  have  been,  effectual  in  law  (subject  to  all 
equities  which  would  have  been  entitled  to  priority  over 
the  right  of  the  assignee  if  this  Act  had  not  passed), 
to  pass  and  transfer  the  legal  right  to  such  debt  or 
chose  in  action  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power  to  give 
a  good  discharge  for  the  same,  without  the  concurrence 
of  the  assignor :  Provided  always,  that  if  the  debtor, 
trustee,  or  other  person  liable  in  respect  of  such  debt 
or  chose  in  action  shall  have  had  notice  that  such 
assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  con- 
flicting claims  to  such  debts  or  chose  in  action^  he  shall 
be  entitled,  if  he  thinks  fit,  to  call  upon  the  several 
persons  making  claims  thereto  to  interplead  concerning 
the  same,  or  he  may,  if  he  thinks  fit,  pay  the  same 
into  the  High  Court  of  Justice  under  and  in  confor- 
mity with  the  provisions  of  the  Acts  for  the  relief  of 
trustees." 

The  effect  of  this  provision  is  now  to  make  it  the  Remarki  on 

-I       1     . i_    .      1.  A'  •        1.1  thii provision. 

general  rule  that  choses  %n  action  are  assignable  so  as 
to  enable  the  assignee  to  sue  in  his  own  name  if  notice 
in  writing  is  given  to  the  holder  of  the  chose,  but  the 
student  will  notice  that  the  enactment  does  not  extend 
to  assignments  by  way  of  charge,  but  only  to  absolute 
assignments  (A).     A  future  debt  may  be  assigned  under 

is)  36  &  37  Vict  o.  66, 8. 25  (6). 

(A)  A  deed  by  which  debts  were  assigned  to  the  plaintiff  upon  trust 
that  he  should  reoeiye  them  and  out  of  them  pay  himself  a  sum  due  to 
him  from  the  assignor,  and  pay  the  surplus  to  the  assignor,  was  held  to 
be  an  absolute  assignment  and  not  by  way  of  charge  omy,  and  therefore 
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this  provision,  and  it  matters  not  that  the  assignment 
is  voluntary,  and  notice  is  good  even  though  not  given 
until  after  the  assignor's  death  (i). 


The  origin  of 
the  system 
of  exchange. 


Definitions  of 
bills,  notes, 
and  cheques. 


Explanation 
of  advantages 
derived  from 


Bills  of  exchange,  promissory  notes,  and  cheques 
owe  their  origin  to  the  law  merchant.  The  system 
of  exchange  did  not  originate  in  England,  but  was 
anciently  made  use  of  at  Athens,  some  provinces  of 
France,  and  some  few  other  places,  and  brought  to 
perfection  in  Italy,  from  whence  it  appears  to  have 
been  introduced  to  our  country.  Bills,  notes,  and 
cheques  have  until  recently  been  mainly  crovemed  by 
thrcustom  of  merchants;  such  custom  forming  the 
common  law  thereon ;  but  the  subject  is  now  governed 
by  the  Bills  of  Exchange  Act,  1882  (A;),  which  codifies 
the  whole  law  with  regard  to  such  instruments. 
By  that  Act  a  bill  of  exchange  is  defined  as  ''  an  un- 
conditional order  in  writing,  addressed  by  one  person 
to  another,  signed  by  the  person  giving  it,  requiring 
the  person  to  whom  it  is  addressed  to  pay  on  demand 
or  at  a  fixed  or  determinable  future  time  a  sum  certain 
in  money  to,  or  to  the  order  of  a  specified  person,  or 
to  bearer"  (t),  A  promissory  note  is  defined  as  ''  an 
unconditional  promise  in  writing,  made  by  one  person 
to  another,  signed  by  the  maker,  engaging  to  pay  on 
demand  or  at  a  fixed  or  determinable  future  time,  a 
sum  certain  in  money  to,  or  to  the  order  of,  a  speci- 
fied person  or  to  bearer  "  (m).  A  cheque  is  defined  as 
'^  a  bill  of  exchange  drawn  on  a  banker  payable  on 
demand "  (n).  For  those  not  conversant  with  such 
matters  to  properly  understand  the  subject,  it  seems 


that  the  plaintiff  might  sue  in  his  own  name  for  the  debts,  Burlinton  ▼. 
Ball,  12  Q.  B.  D.  347  ;  53  L.  J.  Q.  B.  222 ;  32  W.  R.  492. 

(0  Walker  ▼.  Bradford  Old  Bank,  12  Q.  B.  D.  511 ;  53  L.  J.  Q.  B. 
280  ;  32  W.  R  645. 

{k)  45  &  46  Vict  c  61. 

{I)  Sect.  3. 

(m)  Sect.  83.  A  bank-note  is  in  effect  a  promissory  note  payable  to 
bearer  on  demand.    See  Bylea  on  Bills,  9. 

(n)  Sect.  73. 
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necessary  to  first  explain  the  advantages  to  be  derived  the  use  of 
by  the  means  of  bills  of  exchange,  and  this  is  best  ohange  and 
shewn  by  an  example.  Suppose  B.  to  owe  money  to  JotSI"*^'^ 
A.,  but  it  has  been  arranged  that  payment  shall  not 
be  made  for  say  three  months ;  in  the  ordinary  course 
of  things  A.  would  simply  have  to  wait  that  time  for 
his  money,  which  he  would  be  deprived  of  using  for 
that  period.  But  A.  may  draw  a  bill  of  exchange, 
directed  to  B.,  requesting  him  to  pay  to  him  or  his 
order  the  amount  due  three  months  after  date ;  and  A. 
would  here  be  called  the  drawer,  and  also  the  payee, 
as  it  is  payable  to  him,  and  B.  would  be  called  the 
drawee.  At  first  this  would  not  have  full  efiect,  but 
B.,  the  drawee,  then  signifies  his  acquiescence  in  it 
by — as  it  is  called — ^accepting  it,  and  it  is  then  handed 
back  to  the  drawer  and  payee,  A.  {0).  The  advantage 
to  A.  is  that  he  can  then  transfer  it  over  to  any  one 
to  whom  he  in  his  turn  may  owe  money,  who  will  at 
the  proper  time  get  payment  firom  the  acceptor,  and 
thus  the  original  drawer  quickly  turns  his  money  over. 
If  the  bill  is  payable  to  him  or  bearer,  the  transfer  is 
efiected  by  simply  handing  it  over ;  if  to  him  simply, 
or  to  him  or  order,  by  his  indorsing  his  name  on  the 
back,  when  he,  in  addition  to  being  the  drawer,  be- 
comes an  indorser,  and  the  person  to  whom  he  indorses 
it  an  indorsee,  who  in  his  turn  may  indorse  it  over  to 
some  one  else,  and  so  it  may  pass  on  to  any  extent. 
When  the  time  mentioned  in  the  bill  is  up,  and  the 
bill  therefore  becomes  due,  the  then  holder  of  it 
presents  it  to  the  person  who  originated  it,  viz.,  the 
acceptor ;  and  if  he  pays  it,  the  bill  has  operated  and 
been  used  as  money,  and  served  as  such  between  the 
other  parties,  though  actually  no  money  has  passed 
between  them.  The  bill  might  even  have  a  still  more 
extended  operation,  for  it  need  not  necessarily  be  made 
payable  to  the  drawer.     Say  B.  in  India  owes  money 


(o)  As  to  acoeptanoe,  see  now  45  &  46  Vict  c,  61,  8.  17,  post,  pp.  142, 
143- 
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to  A.  here,  who  in  his  torn  owes  money  to  C.  in  India : 

A.  can  draw  a  bill  on  B.  payable  to  G.  and  send  it 
to  India  to  C,  who  presents  it  for  acceptance  to  B.,  and 

B.  duly  accepting,  then  when  it  is  dae  C,  or  any  person 
into  whose  hands  it  has  come,  presents  it  for  payment 
and  obtains  payment  from  B.,  and  A/s  debt  to  C.  is 
thus  liquidated  without  the  actual  transmission  of 
money  from  England  to  India.  A  promissory  note  is 
not  quite  so  practically  useful  as  a  bill  of  exchange,  but 
nearly  so,  and  remarks  as  to  the  one  will  generally 
apply  to  the  other.  To  take  an  example  of  one :  If 
B.  owes  money  to  A.  he  can  sign  a  promissory  note, 
of  which  he  will  be  called  the  maker,  in  which  he 
engages  to  pay  at  a  certain  time  to  A.  (who  will  be 
called  the  payee),  or  order,  or  bearer,  and  A.  can  then 
transfer  it  over  to  any  one  to  whom  he  owes  money, 
becoming  if  he  endorses  it  an  indorser,  and  the  person 
to  whom  he  indorses  it  an  indorsee,  and,  when  due,  it 
will  be  presented  to  the  maker  and  payment  obtained. 
Of  course  in  both  a  bill  of  exchange  and  a  promissory 
note  the  ultimate  holder's  claim  is  not  only  against  the 
founder  of  the  bill  or  note,  but  if  he  acts  properly  (as 
is  hereafter  detailed),  he  has  a  claim  against  every 

Form  of  prior  party.     The  following  is  a  form  of  a  bill  of  ex- 

chin^^and  of  change  and  of  a  promissory  note  respectively : — 

promiuory 

Form  of  a  Bill  of  Exchange. 

Stamp  Tarying      montlj After  date  [or  on  demand,  or  at  sight,  or 

acoording  to     months  afterjgit,  or  at  some  other  period]  pay  to  my  order 
[or  pay  to  thfibrder  of  E.  F.,  or  pay  to  E.  F.  or  bearer]  Five 

hundred  poujgfls  for  value  received. 

A  B. 
To  Mr.  C.  D.,  of,  &c. 

Form  of  a  Promissory  Notb. 

stamp  Tarying      months  after  date  [or  on  demand,  or  at  sight,  or 

according  to     months  after  sight,  or  at  some  other  period]  I  promise  to  pay 

to  C.  D.  or  order  [or  to  C.  D.  or  bearer]  Five  hundred  pounds 

for  value  received. 

A.  B. 
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On  these  forms  it  should  be  remarked  that  there  is  no 
virtue  in  the  words  at  the  end  of  each,  ''  for  value  re- 
ceived," and  that  the  instruments  would  be  just  as 
valid  if  those  words  were  omitted.  If  the  words  "  or 
order  "  or  "  or  bearer  "  are  not  inserted,  the  instrument 
formerly  would  not  have  been  negotiable  as  a  bill  of 
exchange  or  promissory  note  (p),  but  now  if  such  words 
are  omitted  the  instrument  will  be  deemed  payable  to 
order  and  negotiable  by  indorsement,  unless  it  contains 
words  prohibiting  transfer  or  indicating  an  intention 
that  it  shall  not  be  transferable  (g).  And  even  if  its 
negotiability  is  thus  restricted,  the  amount  comprised 
in  the  instrument  may  be  assigned  in  the  ordinary  way 
in  consequence  of  the  provisions  of  the  Judicature  Act, 

1873  w. 

Bills  of  exchange  and  promissory  notes  were  always  Bills  and  notes 
by  custom  required  to  be  in  writing,  and  it  is  now  JJ^J^g®  1^^^ 
expressly  provided  by  the  Bills  of  Exchange  Act,  1 88  2,  ■<>  ™^  *^ 
that  an  acceptance  must  be  in  writing  on  the  bill  and  on  a  bill. 
be  signed  by  the  drawee  (s).     With  regard  to  such 
acceptance,  it  was  held  that  the  mere  writing  by  the 
drawee  of  his  name   across  the  instrument   without 
adding   the   word    '' accepted"  was  not   a    sufficient 
acceptance   to    satisfy  the  statute   (^),  but  it  is  now 
provided  that  the  simple  signature  of  the  drawee  across 
the  bill  is  sufficient  (t^). 

From  the  foregoing  remarks  the  student  will  have  Two  olAsses 
observed — as  indeed  has  been  expressly  pointed  out —  UaSfeon wus 
that  there  are  two  classes  of  persons  liable  on  bills  of  '°^  ^°***- 


{p)  Bjles  on  Bills,  93,  94. 

iq)  45  &  46  Vict  a  61,  s.  8. 

(r)  See  ante,  p.  147. 

(«)  45  &  46  Vict  c.  61,  B.  17.  Sect.  96  of  this  Act  repeals  the 
former  provisions  on  this  point  which  were  contained  in  I  &  2  Geo.  4, 
c.  78,  SB.  2,  19,  and  19  k  20  Vict.  &  97,  s.  6. 

(0  Hindehaugh  v.  Blakey,  3  C.  P.  D.  136 ;  47  L.  J.  C.  P.  345  ;  26 
W.  R,  480. 

(u)  45  k  46  Vict.  c.  61,  8.  17.  Sect.  96  of  this  Act  repeals  the 
former  providon  to  the  same  effect  contained  in  41  Vict,  a  13. 
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exchange,  and  promissory  notes,  viz. :  (i)  Those  pri* 
manly  liable,  who  on  a  bill  are  the  acceptor  or  acceptors, 
and  on  a  note  the  maker  or  makers ;  and  (2)  those 
not  BO  primarily  liable,  who  are  the  drawer  and  the 
indorser  or  indorsers,  and  therefore  the  positions  of 
the  parties  are  similar  to  that  of  creditor,  principal 
debtor,  and  surety,  the  holder  for  the  time  being  the 
creditor,  the  acceptor  of  a  bill  or  maker  of  a  note  the 
principal  debtor,  and  all  other  parties  the  sureties. 


The  engage- 
ment  of  aii 
aooeptor  of 
a  biU  is  to 
pay  according 
to  ita  tenour. 


Acceptance 
for  honour, 
or  tupra 
protest. 


Referee  in 
caie  of  need. 


The  engagement  of  the  acceptor  is  to  pay  the  bill 
according  to  the  tenour  of  his  acceptance  (x)y  and  as  a 
general  rule  only  he  can  accept  a  bill  to  whom  it  is 
addressed ;  but  to  this  rule  there  is  an  exception,  for 
suppose  the  person  to  whom  the  bill  is  directed  cannot 
be  found,  or  through  infancy  or  any  other  cause  cannot 
accept,  or  he  refuses  to  accept,  some  other  person  may 
accept  for  him  to  prevent  his  being  sued,  and  such  an 
acceptance  is  called  an  acceptance  for  honour  (^),  and 
such  an  acceptor,  an  acceptor  for  honour  (2;).  An 
acceptance  for  honour  is  not  of  constant  occurrence. 
In  addition  to  this,  the  drawer  of  a  biQ  and  any 
indorser  may  insert  therein  the  name  of  a  person  to 
whom  the  holder  may  resort  in  case  of  need,  that  is  to 
say,  in  case  the  bill  is  dishonoured  by  non-acceptance 
or  non-payment,  and  such  person  is  called  the  referee 
in  case  of  need.  It  is  in  the  option  of  the  holder  to 
resort  to  the  referee  in  case  of  need  or  not  as  he  may 
think  fit  (a).  The  benefit  of  this  course  is  well  shewn 
by  reference  to  the  instance  of  the  bill  sent  out  to 
India  given  on  page  150,  for  to  meet  the  possible 
event  of  B.  not  accepting,  some  correspondent  or 
agent  can   by  arrangement  be  made  the   referee  in 


(x)  45  &  46  Vict  c  61,  8.  54. 

(y)  It  ie  Bometimes  alao  called  an  acceptance  ntpra  protest,  because 
it  can  only  be  so  accepted  after  the  bill  has  been  protested.  See  Byles 
on  Bills,  271. 

{t)  Bjles  on  Bills,  272. 

(a)  45  &  46  Vict.  c.  61,  B.  15. 


HEREIN  OF  BILLS  OF  EXCHANGE,  ETC.  I  53 

case  of  need,  to  whom  on  B/s  default  the  holder  would 
apply,  either  for  acceptance  or  payment  as  the  case 
might  be. 

The  person  to  whom  the  bill  is  directed,  and  who  Different  kinds 
becomes  the  acceptor,  may  be  either  an  ordinary  acceptor  °*  *<*<^«P*®"- 
who  owes  money  to  the  drawer,  or  an  accommodation 
acceptor,  i.e.,  one  who  accepts  without  consideration  for 
the  convenience  of  the  drawer,  and  with  a  view  to  his 
raising  money  upon  it,  or  otherwise  using  it.     An  ac- 
commodation acceptor  is  equally  liable  as  any  ordinary  Liability  of  an 
acceptor  to  pay  the  bill  to  any  holder  except  the  drawer,  Jpcommod*- 

r  r  J  J  r  >  tion  acceptor. 

and  it  IS  no  defence  to  an  action  by  an  indorsee  for  value 
against  an  accommodation  acceptor  who  has  received 
no  consideration,  that  at  the  time  the  plaintiff  took  the 
bill  he  knew  the  defendant  had  received  no  value  (b) ; 
unless,  indeed,  the  plaintiff  took  it  of  a  person  who 
held  it  for  a  particular  purpose,  and  was  therefore 
guilty  of  a  breach  of  trust  in  transferring  it  to  him, 
and  the  plaintiff  at  the  time  of  taking  it  was  cognizant 
of  the  circumstances  (c).  The  drawer  of  a  bill  for 
whose  accommodation  it  has  been  accepted  is  bound  to 
indemnify  the  accommodation  acceptor  (d)  against  whom 
he  can  have  no  claim  (e) ;  but  if  an  accommodation 
acceptor  in  an  action  brought  against  him  on  the 
bill  to  which  he  evidently  has  no  defence,  yet  does 
defend  it,  he  cannot  recover  against  the  person 
accommodated  the  costs  of  the  action  (/).  Parol 
evidence  may  always  be  given  to  shew  that  as  between 
the  original  parties  to  a  bill  there  was  no  consideration, 
or  that  the  consideration  has  failed,  or  that  a  fraud 
has  been  practised  on  the  defendant.  Following,  how* 
ever,  the  general  rule  that  parol  evidence  may  never 
be  given  to  contradict  or  vary  a  written  contract  (//), 

(6)  45  &  46  Vict,  a  6if  sect.  28. 
(c)  Byles  on  Bills,  15a 
id)  Ibid.  132. 

(e)  Solonum  v.  Davis,  I  0.  &  E.  83. 

( f)  Beech  ▼.  Jonei,  5  0.  B.  696. 

(g)  See  ante,  p.  25. 
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evidence  of  some  contemporaneons  parol  agreement 
entered  into  between  the  parties  cannot  be  admitted  to 
contradict  or  vary  the  contract  which  appears  on  the 
face  of  the  bill  (h). 


€reneral  and 

qualified 

acceptancei. 


When  an  ac- 
ceptance ia 
qualified. 


The  acceptance  to  a  bill  may  be  made  in  two  different 
ways ;  it  may  be  either  a  general  or  absolute  accept- 
ance (and  the  drawer  is  not  bound  to  receive  any 
acceptance  other  than  this  (i)  ),  or  it  may  be  a  qualified 
acceptance.  A  general  acceptance  assents  without 
qualification  to  the  order  of  the  drawer.  A  qualified 
acceptance  in  express  terms  varies  the  effect  of  the  bill 
as  drawn.  In  particular,  an  acceptance  is  qualified 
which  is  (i)  conditional,  that  is  to  say,  which  makes 
payment  by  the  acceptor  dependent  on  the  fulfilment 
of  a  condition  therein  stated ;  (2)  partial,  that  is  to  say, 
an  acceptance  to  pay  part  only  of  the  amount  for  which 
the  bill  is  drawn ;  (3)  local,  that  is  to  say,  an  accept- 
ance to  pay  only  at  a  particular  specified  place.  An 
acceptance  to  pay  at  a  particular  place  is  a  general 
acceptance  unless  it  expressly  states  that  the  bill  is  to 
be  paid  there  only,  and  not  elsewhere  (k). 


The  rales  as  to  The  maker  of  a  note  may  also  simply  promise  to  pay 
generaS^^  generally,  or  in  some  qualified  way.  If  he  has  made 
*5If*^/^*!L      th®  T^ote  without  consideration  he  will  stand  in  the 

promiaaory 

notes.  same  position  as  an  accommodation  acceptor,  and,  gene- 

rally speaking,  the  rules  as  to  bills  of  exchange  apply 
equally  to  promissory  notes. 

An  indone-  A  pcrson  indorsing  a  bill  or  note,  may  either  make 

mentofabill    y  »     •    ^  .  •  t^  ...  ..  11    1 

or  note  may  be  his  indorsement  specially,  or,  as  it  is  sometimes  called, 


apeci 
blani 


ialor  in 


in  full,  i,e,,  to  some  particular  person,  or  in  blank,  by 


{h)  Toung  v.  Autten,  L.  B.  4  0.  P.  553 ;  Aubrey  y.  CruXj  L.  R.  5 
C.  P.  37. 

(t)  45  &  46  Viet  c  61,  8.  44.  Thus  refer  again  to  instance  of  Bill 
sent  out  to  India,  given  on  page  150.  C.  has  a  right  on  presenting 
the  instrument  to  B.  to  expect  from  him  an  absolute  and  unqualified 
acceptance. 

{k)  45  &  46  Vict  c.  61,  B.  19,  which  enactment  is  in  substitution  for 
the  provisions  of  the  repealed  statute  of  i  &  2  Gea  IV.  0.  78. 
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simply  signing  Us  name ;  and  when  this  latter  coarse 
is  taken  it  may  be  transferred  by  mere  delivery, 
although  originally  payable  to  order  (l).  The  holder 
of  ft  biU  payable  to  his  order  must  indoiBe  it,  but  if  he 
hands  it  over  for  value  without  indorsing  it,  it  operates 
as  an  equitable  assignment,  and  the  transferee  acquires 
his  right  in  the  instrument,  and  has  a  right  to  call  for 
the  transferor's  indorsement  (m).  When  a  bill  has  been 
indorsed  in  blank,  any  holder  may  convert  the  blank 
indorsement  into  a  special  indorsement  by  writing 
above  the  indorser's  signature  a  direction  to  pay  the 
bill  to,  or  to  the  order  of,  himself  or  some  other  per- 
son (n).  Any  indorsement  may  be  made  restrictive, 
that  is,  the  indorsement  may  prohibit  the  further 
negotiation  of  the  bill  {0),  Although,  as  has  been  said,  Poiition  of 
parties  other  than  the  acceptor  of  a  bill  and  maker  of 
a  note  stand  but  in  the  position  of  sureties  for  those 
persons  respectively,  yet  as  between  each  other  they 
stand  in  the  relation  of  principals,  every  indorser  being 
looked  upon  in  the  light  of  a  new  drawer  (p).  Ordin- 
arily every  prior  indorser  must  indemnify  a  subsequent 
one,  but  this  is  not  always  so,  for  the  whole  circum- 
stances attendant  on  the  transaction  may  be  referred 
to  for  the  purpose  of  ascertaining  the  true  relation  to 
each  other  of  the  parties  who  indorse  or  indeed  are 
parties  in  any  way,  so  that  in  a  recent  case  where  the 
directors  of  a  company  mutually  agreed  with  each 
other  to  become  sureties  for  the  company's  debt,  and  in- 
dorsed a  note  accordingly,  it  was  held  that  they  were 
entitled  and  liable  to  equal  contributions  inter  se  and  were 
not  liable  to  indemnify  each  other  sucessively  according 
to  the  priority  of  their  endorsement  (j).  Any  indorser 
may  so  indorse  a  bill  as  to  be  under  no  liability  on  it 


(/)  45  A  46  Vict.  0. 61,  u.  34,  31. 
(in)  Ibid.  I.  31  (4). 
(fi)  Sect  34  (4). 
(o)  Sect.  35. 
(p)B7]e8(mBiIl0,  175. 

iq)  MacdonaXd  v.  Whi$fM,  8  App.  Cas.  733  ;  52  L.  J.  P.  C.  70;  32 
W.  R.  73a 
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Indorsement 
tant  reeourt. 


Sale  of  a  biU 
or  note. 


by  putting  after  his  name  the  words  "saTW  recours,^* 
or,  "without  recourse  to  me,"  or  words  to  the  like 
effect  (r),  e.g.,  if  A.  has  a  bill  payable  to  his  order  and 
accepted  by  B.,  and  G.  is  willing  to  purchase  it  of  him 
and  look  only  to  B.  to  pay  it,  the  transaction  might  be 
effected  safely  in  this  way.  With  regard  also  to  a 
person  transferring  a  bill  or  note,  if  it  is  payable  to 
bearer  and  he  transfers  it-as  he  may  do— without 
indorsement,  this,  generally  speaking,  operates  as  a 
sale  of  the  security,  and  no  action  will  in  such  a  case 
lie  against  the  transferror  in  the  event  of  the  dishonour 
of  the  instrument  (js). 


Accepting, 
making,  or 
iudorsing 
perprocura- 


A  bill  may  be  accepted  or  a  note  made,  or  either 
may  be  indorsed,  by  an  agent  "per  procuration"  and 
as  these  words  shew  that  he  is  acting  under  some 
particular  authority,  it  is  the  duty  of  the  taker  of 
any  such  instrument  to  enquire  into  the  extent  of  it, 
and  if  the  agent  has  no  authority,  or  has  exceeded  it, 
the  principal  will  not  be  liable  (t).  On  the  other  hand, 
when  a  person  being  duly  authorized  either  draws, 
accepts,  or  indorses  in  this  manner  he  is  not  himself 
liable,  but  the  mere  addition  to  his  signature  of  words 
describing  him  as  an  agent  does  not  exempt  him  from 
personal  liability  (u).  It  seems  that  if  a  person  with* 
out  any  authority  thus  draws,  accepts,  or  indorses, 
he  may  be  sued  for  the  misrepresentation  which  is 
contained  in  such  a  signature,  even  although  he  did 
not  do  it  fraudulently,  but  that  he  cannot  himself  be 
charged  as  the  acceptor  of  the  bill,  because  no  one  can 
be  liable  as  acceptor  but  the  person  to  whom  the  bill 
is  addressed,  except  an  acceptor  for  honour,  or  as 
having  been  a  referee  in  case  of  need  {x). 


(r)  Bylea  on  Bills,  176,  and  see  now  45  k  46  Vict  c  61,  s.  16. 
(s)  45  &  46  Vict  c.  61,  8.  31. 
(t)  Ibid.  8.  2$, 
(tt)  Ibid.  8.  26  (I). 

(x)  PdkiU  V.  Waltert  3  B.  &  A.  114;  Wett  London  Commercial  Bank 
T.  KiUon,  13  Q,  B.  D.  360 ;  53  L.  J.  Q.  B.  345  ;  32  W.  R.  757. 
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If  an  execntor  or  administrator,  or  any  other  person  Liability  of 
in  a  like  capacity,  draws,  accepts,  or  indorses  a  biUSm^t^or 
(which  includes  a  cheque),  without  restricting  his 
liability,  he  will  incar  personal  responsibility  on  it; 
if  he  does  not  desire  to  do  this  he  should  indorse  ''  sans 
recours/^  or  expressly  sign  in  his  representative  capacity. 
The  mere  addition  to  the  signature  of  words  de- 
scribing him  as  filling  a  representative  capacity  will 
not  exempt  him  from  personal  liability,  thus,  if  an 
execntor  signs,  adding  after  his  signature  the  word 
'  executor,'  this  is  not  sufficient,  he  should  add 
*  executor  of  A.  B.,  deceased '  (y). 

Bills  and  notes  may  be  made  payable  at  different  The  va js  in 
times,  t.6.,  on  demand,  at  sight,  on  presentation,  or  so  Qotei  may  be 
many  days  or  months  after  a  certain  time,  and  the  most  ™*^*  l»y»We. 
usual  kind  of  bills  or  notes  are  those  payable  a  certain 
fixed  time  after  date,  and  it  is  important  to  observe  that 
the  term  "  month  "  in  a  bill  or  note  signifies  a  calen- 
dar month  (z).     These  instruments  are  not  payable  at 
the  exact  end  of  the  time  named  in  them,  but  in  addi- 
tion to  that  time  there  are  allowed,  by  the  custom  of 
merchants,  three  ftirther  days  which  are  called  ''  days  Dayi  of  grace, 
of  grace,"  so  that  a  bill  dated  the  1st  of  January,  and 
payable  three  months  after  date,  is  not  actually  due  and 
payable  until  the  4th  of  April  (a).     These  "days  ofNodR^sof 
grace  "  do  not  of  course  exist  in  bills  or  notes  payable  SMtnimenti 
on  demand  (J),  and  with  regard  to  what  is  a  bill  pay-  ^^^\  ®JL 
able  on  demand  it  is  provided  that  a  bill  is  so  payable  sight,  or  on 
which  is  expressed  to  be  payable  on  demand,  or  at^""** 
sight,  or  on  presentation,  or  in  which  no  time  for  pay- 
ment is  expressed  (c). 

(y)  45  A  46  ^ict  c.  61,  B.  26  (I). 

(»)  Sect  14  (4). 

(a)  Sect.  14  (i).  Days  of  grace  were  bo  called  because  they  were 
formerly  only  allowed  the  drawee  as  a  favour  ;  but  the  laws  of  commer- 
cial countries  long  since  recogniBed  them  as  a  right,  and  see  now  the 
above  statutory  provision. 

(6)  45  k  46  Yict  a  61,  sect  14. 

{e)  Ibid.,  sect  la  Sect.  96  of  this  Act  repeals  the  former  provisions 
to  the  same  effect  contained  in  34  &  35  Vict.  0.  74,  sect.  2. 
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Where  no 
time  named 
bill  or  note 
deemed  pay- 
able  on 
demand. 


limitation. 


As  just  stated  all  bills  or  notes  in  which  no  time 
for  payment  is  specified  are  deemed  payable  on  demand, 
and  with  regard  to  instruments  on  demand,  or  at  sight, 
or  on  presentation,  it  should  be  noticed  that  it  is  not 
necessary  before  bringing  an  action  thereon  that  any 
demand  should  actually  be  made,  and  the  Statute  of 
Limitations  will  run  fi*om  the  date  of  making  the 
instrument  and  not  from  the  time  of  demand  (d) ;  but 
if  an  instrument  is  made  payable  a  certain  time  after 
demand,  e.g.^  one  month  after  demand,  then  the  statute 
does  not  commence  to  run  until  a  demand  has  been 
made  and  the  period  named  after  such  demand  has 
expired  («). 


Usance. 


Foreign  bills  are  often  drawn  payable  at  a  '^  usance  " 
or  two  or  more  ''  usances,"  wUch  signifies  the  period  or 
periods  customary  for  payment  between  the  two  coun- 
tries where  the  bills  are  drawn  and  payable  respec- 

lively  (/). 


Non-dating  or  Where  a  bill  expressed  to  be  payable  at  a  fixed 
w^^g  dating  period  after  date  is  issued  undated,  or  where  the 
acceptance  of  a  bill  payable  at  a  fixed  period  after 
sight  is  undated,  any  holder  may  insert  therein  the 
true  date  of  issue  or  acceptance,  and  the  bill  will 
be  payable  accordingly,  and  parol  evidence  will  be 
admissible  to  account  for  the  omission  of  date. 
Where  the  holder  in  good  faith  and  by  mistake  inserts 
a  wrong  date,  and  in  every  case  where  a  wrong  date  is 
inserted,  if  the  bill  subsequently  comes  into  the  hai^ds 
of  a  holder  in  due  course,  the  bill  is  not  avoided,  but 
operates  and  is  payable,  as  if  the  date  so  inserted  had 
been  the  true  date  ( g).  Where  a  bill  or  an  acceptance 
or  any  indorsement  on  a  bill  is  dated,  the  date  is, 
unless  the  contrary  is  proved,  to  be  deemed  to  be  the 


(d)  Bvles  on  BUle,  358. 

(e)  Thorpe  ▼.  Coombe,  R.  &  M.  388  ;  45  &  46  Viot  c.  61,  seot.  14  (3). 
(/)  Byles  on  Bills,  279. 

(i)  45  &  46  Vict.  c.  61,  Mct  IX 


HEREIN  OF  BILLS  OF  EXCHANGE,  ETC.  I  59 

true  date  of  the  drawing,  acceptance,  or  indorsement, 
as  the  case  may  ba  A  bill  is  not  invalid  by  reason 
only  that  it  is  ante-dated,  or  post-dated,  or  that  it  bears 
date  on  a  Sunday  (A). 

A  person  who  without  qualification  accepts  a  bill  Aj  to  present- 

i»         i_  •!_*  •  i  T.!  ment  and 

of  exchange  or  makes  a  promissory  note  payable  on  a  notice  of 
given  day,  is  liable  to  pay  it  when  that  day  arrives,  ^^^o'^o'^'* 
though  no  demand  is  made.  He  must  be  aware  of  the 
contract  he  has  entered  into,  and  he  has  no  right  to  say 
that  he  is  taken  by  surprise,  for  he  is  bound  to  provide 
for  payment  on  the  day  when  the  instrument  becomes 
due  (i) ;  but  of  course  this  does  not  apply  to  a  bill  or 
note  payable  at  a  certain  time  after  sight  or  on  presen- 
tation, for  in  such  cases  it  is  not  payable  unless  and  until 
it  is  so  presented ;  nor  does  it  apply  in  the  case  of 
a  qualified  acceptance  of  a  local  kind  which  has  been 
already  dealt  with  (k).  As  to  a  promissory  note,  if  in 
the  body  of  it,  it  is  made  payable  at  a  particular  place, 
it  must  be  presented  for  payment  at  that  place  in  order 
to  render  the  maker  liable  (I).  The  law  on  this  point, 
therefore,  is,  that  to  charge  an  acceptor  presentment  is 
not  necessary  unless  accepted  payable  only  at  a  parti- 
cular place ;  but  to  charge  the  maker  of  a  note  if  in  its 
body  it  is  expressed  to  be  payable  at  a  place,  though 
not  only  at  that  place,  yet  presentment  is  necessary ; 
but  in  both  cases  it  may  be  observed  that  it  is  not 
essential  that  presentment  should  be  made  on  the  exact 
day. 

But  what  has  just  been  stated  applies  only  to  the  To  charge 
parties  primarily  liable,  i.e.,  the  acceptor  of  a  bill  and  faSoMen^here 
the  maker  of  a  note ;  as  to  the  parties  not  so  primarily  ™^*  always 
liable,  ie.j  the  drawer  or  indorsers  of  a  bill  or  the  indor-  and  notice 
sers  of  a  note,  it  has  no  application,  for  they  are  only  ®       ono«r« 

{h)  45  ft  46  Vict  &  61,  Mct.  13. 

(t)  Per  Channel],  B.,  MalU^y  v.  Murrdi,  5  H.  ft  K.  823. 

(*)  Ante,  p.  154. 

(Q  45  ft  46  Vict  &  61,  aeot.  87. 
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liable  on  the  default  of  the  party  primarily  responsible : 
it  is  necessary  with  regard  to  tiiem  that  the  holder 
should  present  the  instrument  to  the  person  primarily 
liable  on  the  very  day  it  becomes  due,  and  if  dishonoured 
give  notice  of  its  dishonour,  unless  the  notice  of  dis- 
honour is  waived  (m).  As  to  the  presentment,  even 
when  necessary  to  charge  the  acceptor  or  maker,  we 
have  seen  that  it  need  not  be  on  the  actual  day  of  the 
Initrnment  instrument  becoming  due  (n),  but  to  charge  the  other 
on^lunday,  Parties  the  presentment  must  be  on  the  exact  day  (o), 
&C.J  or  a  bank  "V^en,  however,  a  bill  or  note  becomes  due  on  a  Sun- 
day,  Christmas  Day,  Good  Friday,  or  public  fast  or 
thanksgiving  day,  the  instrument  is  presentable  and 
payable  on  the  day  preceding  such  day ;  but  if  it  be* 
comes  due  on  a  Bank  holiday,  it  is  presentable  and 
payable  on  the  day  following  such  day  {p). 


Keaaooable 
notice  of 
diahonour  is 
required. 


As  to  notice  of  dishonour,  the  law  requires  it  to  be 
given  for  this  reason,  "  because  it  is  presumed  that  the 
bill  is  drawn  on  account  of  the  drawee's  having  effects 
of  the  drawer  in  his  hands ;  and  if  the  latter  has  notice 
that  the  bill  is  not  .  .  .  paid,  he  may  withdraw  them 
immediately  "  (j).  Upon  this  point  of  notice  of  dis- 
honour three  questions  require  attention : — 


What  wiU  be 
■uffioient 
notice  of 
diihoDoor. 


Firstly.  What  will  be  sufficient  notice  of  dishonour  ? 
And  the  answer  to  this  question  is,  that  though  no 
formal  notice  is  required,  yet  mere  knowledge  of  the 
probability  that  a  bill  or  note  will  be  dishonoured,  or 
even  actual  knowledge  of  the  dishonour,  will  not  be 
sufficient,  but  there  must  be  some  intimation  given  by 
or  oil  behalf  of  the  holder  or  an  indorsee  either  verb- 
ally or  in  writing  which  sufficiently  identifies  the  bill 


(m)45  &,  46  Vict.  c.  61,  sect.  48. 

(n)  Ante,  p.  278-29a 

(0)  Byles  on  Bills,  215. 

( p)  45  &  46  Vict  0.  61,  sect  14. 

is)  Per  BuUer,  J.  Biekerdike  v.  BoUman,  2  S..L.  C.  58. 
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or  note,  and  clearly  intimates  that  it  has  been  dis- 
honoured (r). 

Secondly.  To  whom  must  the  notice  of  dishonour  be  To  whom 
given  ?  The  answer  to  which  qaestion  is  that  notice  duhonour 
must  be  given  to  all  persons  the  holder  intends  to  ™^'  ^  ^^^^ 
charge;  but  if  he  gives  notice  to  the  one  preceding 
him,  who  in  his  turn  gives  notice  to  the  one  preceding 
him,  and  so  on  throughout,  these  notices  will  all  operate 
for  the  benefit  of  the  holder,  each  person  having  his 
day  to  give  notice ;  but  if  this  link  of  notices  is  once 
broken,  then  the  liability  of  the  other  persons  to 
whom  notice  has  not  been  given  is  gone.  The  proper 
course  is,  therefore,  for  the  holder  to  always  give 
notice  to  every  prior  party  he  intends  to  charge  (5). 
In  case  of  death  notice  may  be  given  to  the  personal 
representative;  if  the  party  be  a  bankrupt,  either  to  him 
personally  or  to  his  trustee.  Where  there  are  two 
or  more  drawers  or  indorsers  not  partners,  notice 
must  be  given  to  each,  unless  one  has  authority  to 
receive  it  on  behalf  of  all  (t). 

Thirdly.  Within  what  time  is  notice  of  dishonour  to  Within  what 
be  given  ?     The  answer  to  which  question  is  that  the  auhoSoST  ""^ 
notice  may  be  given  as  soon  as  the  bill  is  dishonoured,  ^^^  ^  «iven. 
and  that  it  must  be  given  within  a  reasonable  time 
thereafter,  and  the  rule  is  that  where  the  person  giving 
and  the  person  to  receive  notice  reside  in  the  same  place, 
the  notice  must  be  given  or  sent  off  in  time  to  reach 
the  latter  on  the  day  after  the  dishonour  of  the  instru- 
ment, and  when  the  person  giving  and  the  person  to 
receive  notice  reside  in  different  places,  the  notice  must 
be  sent  off  on  the  day  after  the  dishonour  of  the  instru- 
ment, if  there  be  a  post  at  a  convenient  hour  on  that 
day,  and  if  there  be  no  such  post  on  that  day,  then  by 
the  next  post  thereafter.     Where  an  instrument  when 


(r)  Broom's  Coms.  457  ;  45  &  46  Vict.  c.  61,  sect  49. 
it)  Byles  on  Bills,  236  ;  45  &  46  Vict  c.  61,  sect  49. 
(t)  Broom's  Corns.  457. 

L 
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dishononred  is  in  the  hands  of  an  agent,  he  may  either 
himself  give  notice  to  the  parties  liable  on  the  bill,  or 
he  may  give  notice  to  his  principal ;  and  if  he  give 
notice  to  his  principal,  he  mnst  do  so  within  the  same 
time  as  if  he  were  a  holder,  and  the  principal,  npon  the 
receipt  of  such  notice,  has  himself  the  same  time  for 
giving  notice  as  if  the  agent  had  been  an  independent 
holder  (u).  K  the  notice  is  received  on  a  "  non-business 
day  '*  {x)  it  is  deemed  as  received  on  the  day  follow- 
Delay  in  ginng  ing  (y).  Delay  in  giving  notice  of  dishonour  is  excused 
when  the  delay  is  caused  by  circumstances  beyond  the 
control  of  the  party  giving  notice,  and  not  imputable  to 
his  default,  misconduct,  or  negligence,  but  when  the 
cause  of  delay  ceases  to  operate  the  notice  must  be 
given  with  reasonable  diligence  {z). 

Exoeptions  to       There  is  one  very  important  exception  to  the  rule 
$niri?i*n?tice  requiriug  notice  of  dishonour  of  a  bill  to  be  given  to 
^A^^o^ourio  charge  the  parties  not  primarily  liable.    This  exception 
BiekerdUce  t.    WES  first  established  by  the  leading  case  of  Bickerdike 
"**^         v.  Bollman  (a),  and  is  to  the  e£fect  that  it  is  not 
necessary  to  give  notice  of  dishonour  of  a  bill  to  the 
drawer  of  it,  if  he  (the  drawer)  had  no  effects  in  the 
hands  of  the  drawee,  so  that  he  could  not  be  injured 
for  want  of  notice.     This  is  the  case  of  an  accommoda- 
tion acceptance,  and  may  be  illustrated  thus : — ^A.  draws 
on  B.,  who  accepts  for  A.'s  accommodation,  and  on  pre- 
sentment to  B.  the  bill  is  dishonoured :  to  entitle  the 
holder  to  sue  A.  it  is  not  necessary  to  give  him  any 
notice  of  dishonour,  because  as  he  had  no  assets  in  B.'s 
hands  he  cannot  possibly  be  injured.     Cases  subsequent 
to  JBickerdike  v.  JBoUman,  however,  laid  down  the  rule 
that  its  principle  was  not  to  be  extended  but  rather 


(u)  45  &  46  Vict.  c.  61,  sect.  49  (12,  13). 

{x)  'Aat  18,  a  Sunday,  Good  Friday,  CbriBtmas  Day,  Bank  holiday, 
or  a  day  appointed  by  royal  proclamation  aa  a  public  fast  or  tbanki- 
giving  day  (45  &  46  Vict.  c.  61.  sect  92). 

iy)  45  &  46  Vict.  c.  61,  sect  92. 

(z)  Ibid.  sect.  50. 

(a)  2  S.  L.  C.  51 ;  i  T.  B.  406. 
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limited  (h),  and  therefore  it  was  decided  that  the  drawer 
was  entitled  to  notice,  where  he  had  reason  to  believe 
that  a  third  person  would  provide  for  payment  of  the 
bill,  e.g.  where  the  bill  is  both  drawn  and  accepted  for 
the  benefit  of  an  indorser,  for  here  the  party  expected 
to  meet  it  is  snch  indorser  (c).  And  now  the  Bills  of 
Exchange  Act,  1882  (d),  expressly  enumerates  the  only 
cases  in  which  notice  of  dishonour  is  to  be  dispensed 
with,  and  under  this  provision  may  be  specially 
mentioned,  in  addition  to  the  most  important  one  just 
mentioned,  the  following,  viz. : — Where  notice  cannot  be 
given  or  does  not  reach  the  party ;  where  the  giving  of 
notice  is  either  antecedently  or  subsequently  waived ; 
and,  with  regard  to  the  drawer,  where  he  has  counter- 
manded payment. 

It  has  long  been  a  rule  not  only  as  to  bills  and  Effect  of 
notes,  but  as  to  all  instruments  generally,  that  any  blSl^nd  other 
material    alteration  after  execution    will   vitiate   the  *'^*™™«'^*«« 
instrument,  except  as  to  persons  consenting  to  such 
alteration  (e).     This  is  particularly  shewn  in  the  lead- 
ing case  ot  Master  v.  Miller  (/),  where  it  was  held  that  MaHer  v, 
an  unauthorised  alteration  of  the  date  of  a  bill  of  ex- 
change after  acceptance,  whereby  the  payment  would 
be  accelerated,  avoids  the  instrument,  and  no  action 
can  afterwards  be  brought  upon  it,  even  by  an  innocent 
holder  for  valuable  consideration.     To  a  certain  extent,  ProviBiom  of 
however,  the  law  on  this  subject  has  been  altered  by  fhlmge  Act, 
the  Bills  of  Exchange  Act,  1882,  which  provides  that  ^^^  henm. 
where  a  bill  or  acceptance  is  materially  altered  without 
the  assent  of  all  parties  liable  thereon,  it  is  avoided 
except  as  against  a  party  who  has  himself  made, 
authorised,  or  assented  to  the  alteration,  and  subsequent 


(6)  2  S.  L.  G.  6a 

(c)  See  Cory  v.  ScoUf  3  B.  ft  Aid.  619. 

{d)  45  &  46  Vict  0.  61,  sect.  50. 

(f)  Piffot*»  Oa$e,  ii  Rep.  at  fol.  27  a ;  MatUr  ▼.  MiUer,  I  S.  L.  O. 
857  ;  4  T.  R.  32a     Vance  ▼.  Lotether,  i  Ex.  D.  176  ;  45  L.  J.  Ex.  20a 

(/)  Supra.  See  alflo  the  recent  case  of  Siifdl  v.  The  Bank  of 
England,  9  Q.  B.  D.  555  ;  51  L.  J.  Q.  B.  401 ;  30  W.  B.  932. 
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LAcb«i. 


ImmAtrriiil 
alteratioui. 


What  lire 

niHUrial 

alterations. 


indorsers,  provided,  however,  that  where  a  bill  has  been 
materiallj  altered,  but  the  alteration  is  not  apparent, 
and  the  bill  is  in  the  hands  of  a  holder  in  due  course, 
such  holder  maj  avail  himself  of  the  bill  as  if  it  had 
not  been  altered,  and  may  enforce  payment  of  it  accord- 
ing to  its  original  tenor  (g).  This  provision  therefore 
considerally  mitigates  the  rigour  of  the  common  law. 

A  party's  laches  may  render  him  liable  where  he 
would  not  otherwise  have  been.  Thus  in  a  recent  case 
a  bill  of  exchange,  which  contained  the  sum  of  ;^I4 
in  figures  in  the  margin,  but  no  words  in  the  body  to 
denote  the  amount,  was  accepted  by  the  defendant 
and  returned  to  the  drawer,  who  fraudulently  inserted 
the  words  "  one  hundred  and  sixty-four  "  in  the  body, 
and  altered  the  marginal  figures  to  that  amount  and 
transferred  the  bill  for  value.  It  was  held  that  the 
defendant  was  liable  on  the  bill  to  the  full  amount 
to  the  plaintiff,  an  innocent  holder  of  value  (A). 

But  if  an  alteration  is  made  in  an  instrument  which 
is  not  material,  such  alteration  will  have  no  effect; 
thus,  where  a  promissory  note  expressed  no  time  for 
payment  (and  therefore,  as  we  have  seen  (t),  was  pay- 
able on  demand),  and  the  holder  inserted  the  words 
"  on  demand,"  it  was  held  such  alteration  did  not  affect 
the  validity  of  the  instrument,  for  it,  in  fact^  made  it 
nothing  more  than  it  was  before  (k).  As  to  what  are 
material  alterations  the  following  in  particular  are 
deemed  so,  viz. : — Any  alteration  of  the  date,  the  sum 
payable,  the  time  of  payment,  the  place  of  payment, 
and  where  a  bill  has  been  accepted  generally  the  addi- 


ct) 45  k  46  Vict.  c.  61,  Beet  64  (i).  Thie  provision  is  not  retrospec- 
tive, and  has  been  held  not  to  apply  to  Bank  of  England  notes.  Leedt 
Bank  v.  Walker,  11  Q.  B.  D.  84  ;  52  L.  J.  Q.  B.  59a 

(A)  Oarrard  ▼.  Z«rt»,  10  Q.  B.  D.  30 ;  31  W.  R  47$.  This  case 
also  decides  that  the  figures  in  the  margin  of  a  bill  or  note  are  merely 
an  index  or  summary  of  the  contents. 

{{)  Ante,  p.  158. 

(it)  Aldous  V.  Cornwell,  L.  R.  3  Q.  B.  575- 
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tion  of  a  place  of  payment  without  the  acceptor's 
assent  (I), 


A  person  who  takes  a  bill  or  note  after  it  has  Difference 
become  due,  takes  it  subject  to  any  defect  of  title  JJ^^of^'^o^' 
affecting  it  at  its  maturity,  and  thenceforward  no  person  ^Z^'^**'^*^ 
who  takes  it  can  acquire  or  give  a  better  title  than  becomei  due. 
that  which  the  person  from  whom  he  took  it  had  (m) ; 
but  such  an  instrument  transferred  before  it  becomes 
due  has  certain  advantages  annexed  to  it  from  the 
principle  of  the  law  merchant  to  give  the  fullest 
currency  and  effect  to  it  (n).  One  of  the  chief  of  these 
advantages  is  that,  although  a  person  has  found  such 
an  instrument,  or  acquired  it  by  means  of  fraud,  or 
even  stolen  it,  yet  provided  it  is  payable  to  bearer,  or 
to  order  and  has  been  indorsed  in  blank,  it  will  pass 
like  cash  by  mere  delivery,  and  the  holder,  though  his 
own  title  to  it  is  bad,  yet  may  confer  a  good  title  to 
it  (0).  This  principle  was  established  in  favour  of  all 
negotiable  instruments  by  the  case  of  Miller  v.  BaceMUUry,Race. 
(p) ;  but  it  must  be  carefully  borne  in  mind,  that  if 
the  instrument  is  payable  to  order,  and  not  indorsed, 
the  thief  or  finder  cannot  pass  any  title  to  it  by  forging 
the  indorsement  (;),  except,  indeed,  as  against  himself, 
nor  in  the  case  of  a  cheque  crossed  "  not  negotiable  " 
can  a  person  pass  any  better  title  than  he  had 
himself  (r).  But  to  enable  the  principle  of  the  above- 
mentioned  case  of  Miller  v.  Bace  to  apply,  it  is 
necessary  that  the  instrument  should  have  been  taken 
for  valuable  consideration  and  bond  fide,  for  if  there 
is   any  mala  Jides,   then    being  in   the    nature   of 


{Vj  45  &  46  Vict,  a  61,  sect.  64  (2). 

(m)  45  &  46  Vict,  a  61,  sect  36  (2). 

(n)  It  may  be  noticed  that  if  a  bill  or  note  is  transferred  to  another 
on  the  day  it  becomes  due,  it  is  considered  as  assigned  before  it  became 
due.    See  By  las  on  Bills,  192. 

(0)  Broom's  Coms.  451. 

Ip)  I  a  L.  0.  516 ;  I  Burr.  452. 

iq)  Byles  on  Bills,  34S. 

(r)  As  to  crossing  a  cheque  "not  negotiable,"  see poii,  p.  176. 


1 66  OF  MERCANTILE  CONTRACTS,  AND 

specific  property,  the  true  owner  has  a  right  to 
recover;  but  any  rruda  fides  must  be  alleged  and 
clearly  proved  {$),  and  the  mere  fact  of  a  person  not 
having  exercised  the  fullest  caution  in  taking  such  an 
instrument  will  not  be  sufficient  to  deprive  him  of  his 
benefit  as  a  transferee.  To  do  this  actual  mala  fides  must 
exist,  and  even  gross  negligence  and  want  of  caution 
in  taking  the  instrument  is  not  sufficient  to  deprive 
the  transferee  of  his  rights,  and  can  simply  operate  as 
evidence  of  mala  fides.  If,  however,  a  transferee  wil- 
fully shuts  his  eyes  to  manifest  circumstances  of 
suspicion  in  a  case  in  which  he  must  have  concluded 
there  was  something  wrong  and  have  purposely  forborne 
from  inquiry,  then  this  is  equivalent  to  malafdes  {t). 

Consideration       Upou  the  point  of  Consideration,  the  case  of  Currie 
*  V.  Misa  (u)  decided  that  a  pre-existing  debt  due  to  the 

holder  of  a  negotiable  instrument  is  a  sufficient  con- 
sideration for  its  having  been  handed  to  him,  just  as 
much  as  if  it  had  been  a  fresh  advance.  And  now 
the  point  of  what  will  be  sufficient  valuable  con- 
sideration for  the  transfer  of  a  bill  has  been  specially 
defined,  the  Bills  of  Exchange  Act,  1882  (a),  providing 
What  oonsti-  as  foUows : — "  Valuable  consideration  for  a  biU  may 
coMidewtion!  ^  constituted  by  ^i)  any  consideration  sufficient  to 
support  a  simple  contract ;  (2)  an  antecedent  debt  or 
liability,  and  such  a  debt  or  liability  is  deemed 
valuable  consideration  whether  the  bill  is  payable  on 
demand  or  at  a  future  time.  Where  value  has  at 
any  time  been  given  for  a  bill,  the  holder  is  deemed 
to  be  a  holder  for  value  as  regards  the  acceptor  and 
all  parties  to  the  bill  who  became  parties  prior  to 


(#)  Goodman  v.  ffarvey,  4  A.  &  E.  870 ;  Uiher  v.  JRieh,  10  A.  ft  E. 
784. 

(0  Goodman  v.  Uarvey^  4  Au  &  E.  870  ;  Raphad  v.  Bank  of  England, 
17  O.  B.  161 ;  Jones  v.  Gordon,  2  App.  Cae.  616 ;  47  L.  J.  Bk.  i ;  i  S. 
L.  C.  540  545. 

(u)  L.  R.  10  Ex.  153  ;  on  appeal,  I  App.  Oaa.  554 ;  45  L.  J.  Ex.  852. 

(a;)  45  &  46  Vict  c.  61,  sect  27. 
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such  time  (y).  Where  the  holder  of  a  bill  has  a  lien 
on  it  arising  either  from  contract  or  hj  implication 
of  law,  he  is  deemed  to  be  a  holder  for  value  to  the 
extent  of  the  sum  for  which  he  has  a  lien  "  (z). 

The  general  rule  has  always  been  that  no  title  can  No  title  can 
be  obtained  through  a  forgery,  and  this  is  also  expressly  through'a 
provided  by  the  Bills  of  Exchange  Act,  1882  (a).     A^^^'^^- 
forged  signature  cannot  be  ratified,  but  if  a  person 
whose  signature  has  been  forged  so  conducts  himself 
as  to  induce  the  holder  to  take  it  to  be  genuine,  he  is 
not  afterwards  allowed  to  set  up  the  forgery  (b).     If 
a  bill  or  note  bearing  a  forged  indorsement  is  paid  by 
a  banker  the  loss  will  fall  on  him  emd  not  on  the 
customer,  in  which  respect  it  is  now  different  to  a 
cheque,  as  is  hereafter  noticed  (c). 

The  liability  on  bills  and  notes  may  be  discharged  How  the 
in  different  ways,  and  especially  as  to  different  parties  a  Mil  or  note 
to  them.     If  the  person  primarily  liable  on  such  an  JhMgedf " 
instrument  pays  the   amount,   that   necessarily   dis- 
charges all  the  other  parties,  but  if  a  person  not  so 
primarily  liable  pays  it,  then  only  he  and  parties  sub* 
sequent  to  him  are  discharged,  and  the  liability  of 
prior  parties  remains  (d).    Irrespective  of  payment  the 
obligation  on  such  an  instrument  may  be  discharged 
by  the  acceptor  becoming  the  holder  of  it  in  his  own 
right  (e) ;  or  by  the  holder  absolutely  and  uncondition- 
ally renouncing  his  right  against  the  acceptor,  which 
renunciation  must  either  be  effected  by  writing,  or 


(y)  ThuB  Buppose  a  holder  for  value  indoraes  a  biU  to  an  agent  for 
collection,  the  agent  can  sne  the  acceptor,  but  could  not  Bue  his  own 
principaL 

(s)  Ab  to  Bufficiency  of  couBideration  see  alBO  StoU  v.  Faiiiamhf  53  L. 
J.  Q.  B.  47  ;  32  W.  R  354. 

{a)  45  k  46  Vict.  c.  6i|  sect.  24. 

(6)  Byles  on  Billi,  270. 

(c)  See  pott,  p.  174  ;  45  &  46  Vict  c.  61,  sect.  60,  as  to  cheques,  there 
styled  bills  payable  to  onier  on  demand. 

(d)  45  k  46  Vict.  c.  61,  sect  59. 

(e)  Sect  6x. 
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by  delivering  up  the  bill  to  the  acceptor  (/) ;  or  by  in- 
tentional cancellation  of  the  instrument  apparent  on 
its  face  (cf) ;  or  by  any  material  alteration  (h) ;  also,  as 
to  parties  not  primarUy  liable,  by  omission  to  present 
and  give  due  notice  of  dishonour  (i) ;  and  as  (as  has 
been  pointed  out  (]c)  )  the  position  of  the  parties  is 
similar  to  that  of  creditor,  principal  debtor,  and  surety, 
any  act  that  will  operate  to  discharge  sureties  will 
operate  to  discharge  parties  not  primarily  liable  on 
bills  and  notes  (/).  Noting  or  protesting  is  not 
necessary  to  entitle  a  person  to  sue  on  an  inland  bill 
or  note,  although  even  as  to  them  noting  is  very  usual, 
but  in  the  case  of  a  foreign  bill  both  noting  and  pro- 
testing are  generally  necessary  (m).  By  the  noting  is 
meant  a  minute  made  by  a  notary  public  or  consul  of 
the  fact  of  the  presentment  and  dishonour  of  the  in- 
strument; and  by  the  protesting  is  meant  a  solemn 
declaration  by  the  same  official  that  the  instrument 
has  been  presented  for  payment  and  dishonoured. 
An  inland  bill  is  one  which  on  its  face  purports  to  be 
both  drawn  and  payable  in  the  United  Kingdom,  or  the 
Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark, 
and  the  islands  adjacent  to  any  of  them,  being  part  of 
the  dominions  of  her  Majesty,  or  drawn  within  those 
limits  on  some  person  resident  therein,  and  any  other 
bill  is  a  foreign  bill  (n).  The  chief  peculiarities  of  a 
foreign  bill  in  which  it  differs  from  an  inland  one  are, 
that  it  may  be  stamped  after  execution;  it  requires 
noting  and  protesting;  it  is  most  usually  drawn 
in  parts ;  and  it  is  frequently  drawn  at  one  or  more 


"  usance." 


(/)  45  &  46  "^ict.  c.  61,  sect  62. 

{9)  Sect.  63. 

{h)  Sect.  64.     See  ante^  pp.  163,  164. 

{i)  See  arUe,  pp.  161,  162. 

{h)  Ante,  p.  152. 

(0  For  the  acta  that  will  operate  to  diacharge  sureties,  see  anUt  pp. 

45.  46. 
(m)  45  &  46  Vict  a  61,  sect.  51. 

(n)  Sect.  4. 
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With  regard  to  the  law  which  governs  bills  drawn  or  Bulei  where 
payable  abroad,  the  Bills  of  Exchange  Act,  1882,  con-  ^^■«°°^«*- 
tains  full  provisions  on  the  subject  It  declares  that  the 
validity  as  regards  requisites  in  form  is  determined  by 
the  law  of  the  place  of  issue,  and  the  validity,  as  regards 
requisites  in  form,  of  the  superFcning  contracts,  such 
as  acceptance  or  indorsement^  or  acceptance  supra 
protest,  is  determined  by  the  law  of  the  place  where 
such  contract  was  made,  provided  that  where  a  bill  is 
issued  abroad,  it  is  not  invalid  by  reason  only  that  it 
is  not  stamped  in  accordance  with  the  law  of  the 
place  of  issue,  and  that  where  a  bill  issued  abroad 
conforms  as  regards  requisites  in  form  to  the  law  here, 
it  may,  for  the  purpose  of  enforcing  payment  thereof, 
be  treated  as  valid  as  regards  every  one  here.  The 
interpretation  of  the  drawing,  indorsement,  or  acceptance 
is  determined  by  the  law  of  the  place  where  made ; 
but  when  an  inland  bill  is  endorsed  in  a  foreign 
country,  the  indorsement  as  regards  the  payer  is  in- 
terpreted  according  to  the  law  here.  The  duties  of 
the  holder  with  regard  to  presentment,  protest,  and 
notice  of  dishonour,  are  determined  by  the  law  of  the 
place  where  the  act  is  done  or  the  bill  is  dishonoured; 
and  where  the  bill  is  drawn  abroad  and  payable  here, 
the  amount  in  the  absence  of  stipulation  is  calculated 
according  to  the  rate  of  exchange  for  sight  drafts  at 
the  place  of  payment  on  the  day  the  bill  is  payable. 
Where  a  bill  is  drawn  in  one  country  and  payable  in 
another,  the  point  of  when  it  is  due  having  reference 
to  the  existence  or  non-existence  of  days  of  grace, 
is  determined  by  the  law  of  the  place  where  it  is 
payable  (o). 


A  receipt  given  on  the  back  of  a  bill  or  note  for  Receipt  on 
the  money  requires  no  receipt  stamp  {p),  and  a  person  ornote  re- 

quires  no 
. itamp. 

(0)  45  k  46  Vict  0.  61,  lect  72. 

ip)  33  ^  34  y^^^  c-  97>  Schedule,  title  **  Receipt,  Exemptioni." 
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Ambignoui 
initrumeut. 


Effect  of 
loM  of  a 
negotiable 
instrument. 


paying  a  negotiable  instrument  has  a  right  to  tlie 
possession  of  it  (9). 

If  an  instrument  is  on  its  face  so  ambiguous  that 
it  is  doubtful  whether  it  is  meant  as  a  bill  or  a  note, 
it  is  in  the  election  of  the  holder  to  treat  it  as  either, 
and  where  a  person  gave  a  note  for  money  borrowed 
"  which  I  promise  never  to  pay/'  it  was  held  that  the 
word  "  never  "  might  be  rejected  (r).  A  corporation 
cannot  bind  itself  by  a  bill  or  note  unless  incorporated 
for  the  very  purpose  of  trade  («). 

The  effect  of  losing  a  negotiable  instrument  formerly 
was,  that  no  action  could  be  brought  in  respect  of  the 
amount  payable  thereon,  because  there  was  always  the 
possibility  that  it  might  have  got  into  the  hands  of  a 
boTid  fde  holder  for  value ;  but  equity  would  have 
given  relief  on  a  proper  indemnity  being  given,  on  the 
principle  of  an  accident,  and  by  the  Common  Law 
Procedure  Act,  1854  (^),  power  was  given  at  law  for 
the  court  or  a  judge  to  order  that  the  loss  should  not 
be  set  up  on  a  like  indemnity.  It  is  also  now  pro- 
vided by  the  Bills  of  Exchange  Act,  1882,  that  where 
a  bill  has  been  lost  before  it  is  overdue,  the  person 
who  was  the  holder  of  it  may  apply  to  the  drawer 
to  give  him  another  bill  of  the  same  tenor,  giving 
security  to  the  drawer  if  required  to  indemnify  him 
against  all  persons  whatever,  in  case  the  bill  alleged 
to  have  been  lost  shall  be  found  again,  and  that  if  the 
drawer  on  such  request  refuses  to  give  such  duplicate 
bill,  he  may  be  compelled  to  do  so  (t^).  This  Act  also 
contains  a  further  provision  supplemental  to  that  con- 
tained in  the  Common  Law  Procedure  Act,  1854, 
above  mentioned,  viz.,  that  in  any  action  or  proceeding 


(9)  Bvles  on  Bills,  305. 

(r)  Chitty  on  Contracts,  96. 

(«)  Ibid.  256,  257. 

(0  17  &  18  Vict.  c.  125,  sect  87. 

(tf)  45  &  46  Vict  c.  61,  sect  69. 
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upon  a  bill,  the  court  or  judge  may  order  that  the 
loss  of  the  instrument  shall  not  be  set  up,  provided 
that  an  indemnity  be  given,  to  the  satisfaction  of  the 
court  or  judge,  against  the  claim  of  any  other  person 
upon  the  instrument  in  question  (x). 

A  bill  or  note  carries  interest  from  the  time  of  BiUornote 
dishonour  as  regards  the  acceptor  or  maker  thereof,  f^^'^ 
and  as  regards  any  other  party  liable  thereon  from  the 
time  of  notice  of  dishonour  having  been  given  to  such 
other  party,  and  it  has  been  decided  that  when  a  per- 
son guarantees  payment  of  a  bill  or  note,  he  is  liable 
not  only  for  the  principal  amount  of  it,  but  also  for 
interest  (y). 

It  is  not  technically,  though  it  must  nearly  al-  Tender  after 
ways  be  practically,  a  defence  to  an  action  brought  "®* 
on  a  bill  or  note  that  after  the  day  for  payment 
the  defendant  tendered  the  amount  to  the  plaintiff, 
for  he  has  committed  a  breach  in  not  paying  on  the 
day,  and  the  plaintifiTs  claim  may  possibly  under 
special  circumstances  be  for  damages  beyond  the  mere 
amount  of  the  bill  (z). 

To  sum  up  as  to  bills  and  notes,  the  following  may  Sammary  of 
be  stated  as  the  chief  points  in  which  they  differ  from  betweMiTiiu 
other  ordinary  simple  contracts : —  *^^  °^^®J 

■imple 

1.  They  must  always  be  in  writing.  contracta. 

2.  They  must  always  be  stamped,  and  as  to  inland 
bills  before  execution. 

3.  They  import  a  consideration,  so  that  it  need  not 
appear  on  the  face  of  the  instrument  (a). 

{x)  Sect  7a 

iff)  Ackerman  v.  EhrerupergeTf  16  M.  &  W.  99.  See  also  45  &  46 
Vict  c.  61,  seot.  57. 

(2)  Butne  T.  Peplow,  8  East  168. 

(a)  A  guarantee  is  the  same  on  this  point,  see  19  &  20  Vict.  c.  97, 
sect  3,  ante,  pp.  44,  45. 
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4.  They  cany  interest 

5.  They  are  negotiable. 

Relation  exist-  The  relation  existing  between  a  banker  and  his 
bMiker  and*  Qustomer  ifl  not  that  of  trustee  and  cestui  que  trust, 
ouitomer.  tut  "  the  Customer  lends  money  to  the  banker  and  the 
banker  promises  to  repay  that  money,  and,  whilst  in- 
debted, to  pay  the  whole  or  any  part  of  the  debt  to  any 
person  to  whom  his  creditor,  the  customer,  in  the  ordi- 
nary way  requires  him  to  pay  it"  (6),  and  this  debt  is 
paid  by  the  banker  honoring  his  customer's  bills,  notes, 
and  cheques. 

Chequea.  A  chequo  has  already  been  defined  as  a  Bill  of  Ex- 

change drawn  on  a  banker  payable  on  demand  (c).    The 
drawer  of  the  cheque  is  the  person  primarily  liable,  and 
it  is  the  duty  of  a  banker  to  cash  his  customer's  cheques 
if  he  has  assets  of  that  customer,  and  if  he  fails  in  this 
duty  an  action  will  lie  against  him,  even  although  the 
customer  has  sustained  no  actual  loss  or  damage  by  his 
act  (d).     Cheques  are  not  intended,  like  bills  and  notes. 
The  rules  m  to  for  circulation,  and  are  not  entitled  to  any  days  of 
appi/S'enSSSy  S^^'  ^^^»  generally  speaking,  the  rules  as  to  bills  and 
to  cheques,      notes   apply   to   them    (e).      A   person    receiving   a 
Time  within     cheque  should  present  it  for  payment  within  a  reason- 

Bhouid*^pre*  ^^^®  ^^^®  (/) »  ^^^  ^  determining  what  is  a  reasonable 
seated.  time,  regard  must  be  had  to  the  nature  of  the  instru- 

ment, the  usage  of  trade  and  of  bankers,  and  the  facts 
of  the  particular  case  (g).  Ordinarily,  however,  if  the 
banker  is  in  the  same  place  it  should  be  presented 


(5)  Per  Alderson,  B ,  in  RobarU  v.  Tucker,  i6  Q.  B.  575  ;  ffUl  ▼. 
Foley,  2  H.  L.  Ca.  28 ;  Broom's  Coma.  468. 

(c)  Ante,  p.  148. 

{d)  MarzeUi  v.  WtUtams,  I  B.  &  A.  415.  This  furnishes  an  instance 
of  the  truth  of  the  rule  that  injuria  tine  damno  will  entitle  a  person  to 
maintain  an  action,  as  to  which  see  note,  pp.  3,  4. 

(e)  M*Lean  y.  Clyde$dale  Banking  Co.,  9  App.  Cas.  95 ;  50  L.  T. 

457. 
(/)  45  &  46  Vict  c.  61,  sect  45. 
iff)  Sect.  74  (2). 
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during  the  next  day,  and  if  in  a  different  place  for- 
warded for  presentment  within  that  time  and  presented 
by  the  person  to  whom  so  forwarded  within  the  day 
after  he  receives  it  (A).  Where  a  cheque  is  not  pre-  CoDseqnence 
sented  for  payment  within  such  reasonable  time,  and  mentw^^in"^ 
the  drawer  or  person  on  whose  account  it  is  drawn  *!*•  iprop^r 
had  the  right  at  the  time  of  such  presentment,  as 
between  him  and  the  banker,  to  have  the  cheque  paid, 
and  suffers  actual  damage  through  the  delay,  he  is  dis- 
charged to  the  extent  of  such  damage,  that  is  to  say, 
to  the  extent  to  which  such  drawer  or  person  is  a 
creditor  of  such  banker  to  a  larger  amount  than  he 
would  have  been  had  such  cheque  been  paid.  The 
holder  of  such  cheque  as  to  which  such  drawer  or 
person  is  discharged  is,  however,  a  creditor  of  the 
banker  in  lieu  of  such  drawer  or  person,  to  the  extent 
of  such  discharge,  and  is  entitled  to  recover  the  amount 
from  him  (t) ;  thus  suppose  A.  draws  a  cheque  on  his 
bankers  for  ;^50,  and  pays  it  to  B.  who  neglects  to 
present  it  within  a  reasonable  time,  and  meanwhile 
the  banker  fails,  A.  having  at  the  time  sufficient 
money  to  his  credit  to  meet  the  cheque,  here  A. 
is  discharged,  but  B.  can  prove  for  £$0  against  the 
banker's  estate. 

It  has  been  already  stated  that  a  peison  taking  a  Overdue 
bill  or  note  after  it  becomes  due  takes  it  subject  to  ^  ^^^*' 
all  faults  it  was  subject  to  in  the  transferor's  hands  (i). 
It  has  been,  however,  decided  that  this  rule  does  not 
primarily  apply  to  cheques  (Z),  but  if  a  cheque  has  been 
overdue  for  an  unreasonable  length  of  time  then  it 
does  (m).  A  person,  therefore,  who  takes  a  stale 
cheque,  takes  it  at  his  peril ;  if  it  be  all  right  he  can 

(A)  Byles  on  Bills,  21. 

(t)  45  &  46  Vict.  0.  61,  sect  74  (i,  3). 

(k)  Ante^p,  165. 

({)  London  ds  County  Banking  Co.  y.  Cfroome,  8  Q.  K  D.  27S ;  51 
L.  J.  Q.  B.  224 ;  30  W.  R.  382. 

(ill)  45  k  46  Vict  0.  61,  sect  36  (3),  and  sect  73.  *' What  is  an 
unreasonable  length  of  time  for  this  puxpose  is  a  question  of  fact'* 
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enforce  it  against  the  drawer,  but  if  it  be  affected 
by  fraud  or  illegality,  he  cannot  recover  on  it. 

A  banker  pay-      If  a  banker  pays  a  cheque  to  which  the  drawer's 
oheque^SwB    signature  has  been  forged,  he  (the  banker)  must  bear 
^t" '  ^'Vh  ^^®  ^^^^  incurred  thereby  unless  it  has  been  caused  by 
payi  a  cheque  the  customer's  negligence  (n).    The  liability  of  a  banker 
indoriemeAt.    i^  ^^^  case  of  his  paying  a  cheque  bearing  a  forged  in- 
dorsement was  formerly  the  same,  but  this  being  con- 
sidered a  hardship  on  bankers,  who  whilst  they  may 
reasonably  be  supposed  to  know  their  customer's  sig- 
natures cannot  possibly  be  expected  to  know  the  signa- 
tures of  payees,  it  has  been  provided  with  regard  to 
indorsement  that  the  banker  shall  be  discharged  if  the 
cheque  purports  to  be  duly  indorsed,  so  that  in  the  case 
of  a  forged  indorsement  of  a  cheque  the  loss  now  falls  on 
the  customer  (o).    But  though  a  banker  is  thus  protected, 
yet  a  third  person  who  cashes  a  cheque  bearing  a  forged 
indorsement  is  not,  and  in  such  an  event  will  be  liable 
to  refund  to  the  drawer  the  money  which  he  received  on 
the  cheque  when  it  was  honoured  by  the  banker  on  whom 
Banker  paving  it  was  drawn  (v).  If  a  banker  pays  money  on  a  customer's 

cheque  and  ,  .  i.i.«  j  i.  i.  j- 

then  finding  cbeque  to  somo  third  person,  he  cannot,  on  discovermg 
ovwSSTwnl"  ^^^^^  ^^^^  customer  has  overdrawn  his  account,  recover 
back  the  sum  he  has  paid  (q) ;  thus  in  the  case  just 
cited  below,  the  facts  were  that  the  plaintiff  had  pre- 
sented a  cheque  at  the  defendant's  banking-house,  and 
the  defendant's  cashier  counted  out  the  amount  in  notes, 
gold,  and  silver.  The  plaintiff  took  up  the  amount, 
counted  it  once,  and  was  in  the  act  of  counting  it  again 
when  the  cashier  (having  discovered  that  the  drawer's 
account  was  overdrawn),  demanded  the  money  back, 
and  upon  the  plaintiff's  refusal,  detained   him,  and 


(n)  Robarti  v.  Tucker,  i6  Q.  B.  D.  560 ;  Young  r,  GroU,  4  Bing.  253 ; 
and  see  Baxendale  v.  Bennet,  3  Q.  B.  D.  525  ;  47  L.  J.  Q.  B.  624. 

(0)  16  &  17  Vict.  c.  59 ;  amended  and  re-enacted  by  45  &  46  Yict. 
e.  61,  sect  60. 

( p)  Ogden  v.  Benat,  L.  R.  9  C.  P.  513  ;  43  L.  J.  C.  P.  259  ;  22  W. 
R805. 

iq)  Chamben  v.  Miller,  13  C.  B.  (N.  S.)  125. 
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obliged  him  to  give  it  up.  The  plaintiff  now  brought 
this  action  for  the  assault  and  false  imprisonment  hj 
the  cashier,  and  it  was  held  that  he  was  entitled  to 
recover,  the  property  in  the  money  having  passed  to 
the  plaintiff,  and  there  being  in  consequence  no  right 
to  demand  it  back  again. 

Cheques  are  frequently  crossed,  that  is,  they  have  Grossing 
the  name  of  some  banker  written  across  them,  or  simply  «^«<i^~« 
two  transverse  lines  with  or  without  the  words  '*&  Co.," 
leaving  the  name  of  the  particular  banker  to  be  supplied. 
The  subject  of  crossed  cheques,  irrespective  of  any  sta-  Menning, 
tute,  is  well  dealt  with  in  'Byles  on  Bills/  as  follows :  —  effw^rat 
"  It  has  long  been  a  common  practice,  not  only  in  the  ^™^^^5'^* 
city  of  London^  but  throughout  England,  to  write  across  sir  j.  b.  Bviea, 
a  cheque  the  name  of  a  banker.     The  meaning  of  this  ^  buiT' 
crossing  was  to  direct  the  drawees  to  pay  the  cheque  only 
to  the  banker  whose  name  was  written  across ;  and  the 
object  was  to  invalidate  the  payment  to  awrongful  holder 
in  case  of  loss;  but  it  has  been  held  that  at  common  law 
the  effect  is  to  direct  the  drawees  to  pay  the  cheque,  not 
to  any  particular  banker,  but  only  to  some  banker,  and 
not  to  restrict  its  negotiability.     Therefore,  as  between 
the  banker  and  his  customer,  the  circumstance  of  the 
banker  paying  a  crossed  cheque  otherwise  than  through 
another  banker,  is  at  common  law  strong  evidence  of 
negligence  on  the  part  of  the  banker,  rendering  him 
responsible  to  his  customer.    The  holder  may  at  common 
law  erase  the  name  of  the  banker  and  either  substitute 
that  of  another  banker  or  leave  the  words  *  &  Co.'  re- 
maining alona    It  is  also  not  unusual  to  write  the 
words  '  &  Co.'  only  in  the  first  instance,  leaving  the  par- 
ticular banker's  name  to  be  filled  up  afterwards  or  not, 
so  as  to  insure  the  presentment  by  some  banker  or 
other"  (r). 

ProTisioni  of 

The  law  on  the  subject  of  crossed  cheques  is  now  Exchange^Aot, 
contained  in  the  Bills  of  Exchange  Act,  1882  («).     By  ^^^^  y  ^ 


(r)  Byles  on  Bills,  28,  29. 
{»)  45  &  46  Vict  0.  61. 


oroued 
chequM. 
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this  act  a  cheque  may  be  crossed  generally  by  putting 
across  it  two  transverse  lines  with  or  without  the  words 
"  and  Company  "  or  any  abbreviation  thereof,  or  it  may 
be  crossed  specially  by  writing  across  it  the  name  of  a 
banker,  and  it  may  in  either  case  be  so  crossed  with 
the  words  "  not  negotiable  "  (t).  Any  lawful  holder 
may  cross  a  cheque  but  may  not  alter  it,  though 
he  may  add  to  it  the  words  *'  not  negotiable,"  and  a 
banker  to  whom  a  cheque  is  crossed  may  again  cross 
it  specially  to  another  banker  for  collection  (u). 
Where  a  cheque  is  crossed  generally  the  banker  on 
whom  it  is  drawn  must  only  pay  it  to  a  banker,  and 
where  crossed  specially,  then  only  to  the  particular 
banker  or  his  agent ;  and  if  so  paid,  then  the  banker 
is  protected  by  the  payment,  as  also  is  the  drawer  if 
the  cheque  came  to  the  hands  of  the  payee ;  but  if  the 
banker  pays  the  cheque  otherwise  than  according  to 
the  crossing,  then  he  is  liable  to  the  true  owner  for 
any  loss  sustained  owing  to  the  cheque  having  been 
so  paid.  In  the  case  of  any  alteration  or  obliteration 
in  the  crossing  the  banker  is  not  liable  if  the  alteration 
or  obliteration  is  not  apparent  (x), 

CroMi)ig  With  regard   to  the  crossing  of   a  cheque  "not 

negoSLbie!      negotiable,"  this  does  not  restrain  its  transfer,  but  it  is 

provided  (y)  that  a  person  taking  a  cheque  so  crossed 

shall  not  have,  and  shall  not  be  capable  of  giving,  a 

better  title  to  the  cheque  than  that  which  the  person 

from  whom  he  took  it  had.     Thus  if  A.  steals  a  cheque 

payable  to  bearer,  or  to  order  and  indorsed,  and  which 

cheque  is  crossed  "  not  negotiable,"  and  gets  it  cashed 

by  B.  who  acts  honestly,  yet  B.  has  no  title  because 

of  the  crossing  "  not  negotiable,"  and  cannot  retain  the 

Protection  of   cheque  as  against  the  true  owner.     A  banker  who  has 

ankeri.         j^  ^^^^  £.^^j^  ^^^  without  negligence  received  payment 


(0  Sect  76. 
(u)  Secta.  77,  78. 
(x)  Sects.  79,  8a 
(y)  Sect  81. 
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for  a  customer  of  a  cheque  crossed  generally  or 
specially  to  his  bank,  does  not,  in  case  the  title  to  the 
cheque  proves  defective,  incur  any  liability  to  the  true 
owner  of  the  cheque  by  reason  only  of  having  received 
such  payment  (2). 

(z)  Sect  82.  And  see  Mci^iewn  v.  London  A  County  Bank,  5  G.  P.  D. 
7  ;  41  L.  J.  G.  P.  529.  With  regard  to  the  lubject  of  crossed  cheques 
the  first  statutory  provision  on  the  subject  was  contained  in  21  &  22 
Vict,  a  79.  The  insufficiency  of  this  statute  was  shewn  by  the  case 
of  iSmUh  ▼.  Union  Bank  of  London  (i  Q.  B.  D.  31 ;  45  L.  J.  Q.  B.  149), 
and  it  was  repealed  by  39  &  40  Vict  c.  81,  which  contained  new  and 
more  precise  provisions  on  the  subject.  This  Act  has  now  in  its  turn 
been  repealed  by  45  ft  46  VicL  a  61,  sect.  96,  except  as  to  anything 
done  or  suffered  before  iSth  August,  1882,  and  the  law  is — as  stated 
in  the  text — ^now  governed  by  that  statute. 
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CHAPTER  VL 

OF   SOME   PARTICULAR   CONTRACTS   IRRESPECTIVE  OF  ANY 
DISABILITY   OF   THE   CONTRACTING   PARTIES. 


Matters  con- 
■idered  in 
thii  chapter. 


Under  this  heading  it  is  proposed  to  consider  shortly, 
contracts  as  to  ships,  insurance,  patents,  copyrights, 
and  trade  marks;  contracts  with  legal  practitioners^ 
medical  men,  dentists,  witnesses,  corporations,  com- 
panies, and  institutions ;  and  contracts  in  the  relation 
of  master  and  servant. 


I.  Ships.  The  statute  containing  provisions  as  to  the  registra- 

tion, ownership,  and  generally  as  to  merchant  shipping, 
Merchant        is  the  Merchant  Shipping  Act,  1 8 54  (a).     One  most 
?8s4?"*^  '^®*'  important  provision  in  that  statute  has  been  already 
incidentally  noticed  (b),  viz.,  that  a  registered  ship,  or 
How  a  ship  or  any  share  therein,  must  be  transferred  by  bill  of  sale, 
transferred!'^    Under  Seal,  in  the  form  given  therein,  and  attested  by 
a  witness,  and  registered  by  the  registrar  of  the  port  at 
which  the  ship  is  registered  (c) ;  and  this  registration  is 
of  great  importance,  for  in  the  case  of  several  mortgages, 
they  will  have  priority,  not  according  to  the  date  of  exe- 
cution, but  according  to  the  date  of  registration  (d).    On 
the  discharge  of  a  mortgage,  satisfaction  thereof  has  to 
be  entered  on  the  register  (c). 


(a)  17  &  18  Vict.  c.  T04,  amended  by  i8  &  19  Vict  c  91 ;  25  ft  26 
Vict  c.  63  ;  30  &  31  Vict,  a  124  ;  31  ft  32  Vict  c.  129;  32  ft  33 
Vict  all;  and  43  ft  44  Vict.  c.  18. 

(6)  Antet  p.  41. 

(c)  17  ft  18  Vict  c.  104,  sects.  55,  57;  Chatteauneuf  v.  Capeyron, 
7  App.  Cas.  127;  51  L.  J.  P.  C.  37.  This  transfer  is  exempted  from 
Ftamp  duty,  as  also  are  aU  agreements  between  masters  of  ships  and 
seamen,  if  made  in  the  proper  form  (17  ft  18  Vict  c.  104,  sect.  91). 

(d)  17  ft  18  Vict  c.  104,  sect.  69. 

(e)  Sect  68. 
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As  to  ownership  in  a  British  ship,  it  is  considered  as  Ai  to  owner* 
being  divided  into  sixty-four  equal  parts,  and  persons '  ^' 
may  hold  one  or  more  shares,  so  only  that  the  total 
number  of  registered  holders  does  not  exceed  sixty-four; 
but  five  or  less  persons  may  register  as  joint  owners  of 
one  or  more  shares,  and  as  such  be  considered  as  one 
person  (/).  Ships,  to  have  the  privileges  of  British 
vessels,  must  be  duly  registered,  and  a  certificate  of  the 
registry  is  given ;  and  certificates  may  also  be  given  by 
the  registrar  of  ships,  authorizing  the  same  to  be  dis- 
posed of  or  mortgaged  out  of  the  United  Elingdom  (g). 

The  conduct  of  a  ship  during  its  voyage  is  intrusted  Power  of 
to  a  person  called  the  master,  and  he  is  invested  with  du"ring  voyage 
a  power  to  do  everything  necessary  to  bring  the  voyage  ^  '*l\®'  ^ 
to  the  best  termination  he  can ;  and  in  determining 
what  he  shall  do,  he  must  consider  the  interests  of  all 
parties  concerned  (h).  If  it  becomes  necessary  to 
sell  or  hypothecate  the  ship,  the  master  should,  if  he 
has  the  opportunity,  obtain  the  owner's  consent  thereto ; 
but  if  he  is  at  a  distant  English  port,  or  at  a  foreign 
port  where  the  owner  has  no  agent,  and  immediate 
payments  are  required,  he  has  power  to  borrow  money 
on  the  owner's  credit,  or  even  to  sell  or  hypothecate 
the  ship  and  cargo ;  and  if  the  cargo  is  dealt  with,  the 
owner  must  indemnify  the  merchant,  who  will  have  a 
right  either  to  take  what  his  goods  actually  fetched,  or 
what  they  would  have  fetched  had  they  been  brought 
to  their  destination  (t). 

It  must  necessarily  be  that  the  master  of  a  ship  has  Master  has 
an  unlimited  discretion  how  to  act  in  times  of  peril  SHcretion, 
during  the  voyage,  and  it  may  be  sometimes  necessary 


(/)  17  &  18  Vict  c.  104,  sect.  37  ;  amended  by  43  &  44  Vict  c.  18. 
which  repeals  sub-section  2  of  sect.  37  of  17  &  18  Vict.  c.  104. 

(g)  17  &  18  Vict  a  104,  sects.  19,  76-83,  102. 

(A)   TheRona,  51  L.  T.  28. 

(i)  Smith's  Mercantile  Law,  306,  307  ;  Gunn  v.  Rohertiy  L.  R.  9  C. 
P.  331  ;  43  L.  J.  C.  P.  223  ;  The  Fanny,  The  Mathilda,  48  L.  T.  771  ; 
5  Asp.  M.  C.  75. 
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Jettuon. 


General  and 

particular 

average. 


for  the  safety  of  all  to  incur  some  loss,  e,g,  by  jettison, 
which  is  the  throwing  of  goods  overboard,  which  sink 
and  are  lost ;  in  such  cases  it  would  be  manifestly  un- 
fair that  the  particular  owner  should  bear  the  whole 
loss  of  what  has  been  done,  as  much  for  others'  benefit 
as  his  own,  and  the  loss  is  therefore  rateably  ad- 
justed between  all  owners,  which  adjustment  is  called 
general  average,  and  appears  to  be  founded  not  upon 
contract  or  the  relation  created  by  a  contract,  but 
upon  a  rule  of  the  common  law,  and  upon  the 
principle  of  the  ancient  maritime  law  (i).  As  dis« 
tinguished  from  this,  particular  average  is  sometimes 
spoken  of,  which  simply  arises  when  some  par- 
ticular injury  is  done,  by  accident  or  otherwise,  not 
voluntarily,  for  the  benefit  of  all ;  and  here  no  con- 
tribution to  the  loss  is  made,  but  it  has  wholly  to  be 
borne  by  the  person  to  whom  the  injured  property 
belongs  (/). 


Salvage. 


When  some  special  and  extraordinary  assistance  is 
rendered,  whereby  a  ship,  the  persons  on  it,  or  its 
cargo,  are  saved,  the  persons  rendering  such  successful 
assistance,  who  are  called  salvors,  are  entitled  to  a  com- 
pensation, which  is  caUed  salvage  (m).  As  to  the  per- 
sons who  may  become  entitled  to  salvage,  it  may  be 
particularly  noticed  that,  though  seamen  of  an  aban- 
doned wreck  may  be,  yet  passengers  may  not  be  (n) ; 
and  with  reference  to  the  salvage  itself,  it  is  only 
allowed  in  the  case  of  success ;  and  the  practice  is  never 
to  allow  more  than  a  moiety  for  salvage  (o).     A  pilot 


{k)  Piriev^MtddU  Dock  Co.,  44I1.T.  426,  See  further  on  the  subject 
of  general  average,  Atvcood  v.  SeUar,  5  Q.  B.  D.  286  ;  49  L.  J.  Q.  B. 
KIS ;  28  W.  R.  604  ;  Gordon  y.  Marwood,  7  Q.  B.  D.  62  ;  50  L.  J.  Q. 
B.  643  ;  29  W.  R.  673. 

({)  See  the  distinction  between  general  and  particular  average,  well 
Btated  by  Lord  Kenyon  in  Birkelty  v.  Prttgrave,  1  East,  226,  227. 

(m)  See  Brown's  Law  Diet.  472,  473. 

(n)  The  chief  statutory  provisions  as  to  salvage  are  contained  in  17 
k  18  Vict  a  104,  part  8. 

(o)  2%«  Inea,  Sw.  37a  The  KiUeena,  6  P.  D.  193 ;  4$  L.  T.  621. 
Th$  Cra%g$,  5  P  D.  186  ;  29  W.  R.  446. 
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who  simply  performs  ordinary  pilot  services  is  not  en- 
titled to  anything  for  salvage  or  even  for  extraordinary 
pilot  reward,  but  he  is  entitled  to  something  extra  in 
this  respect  if  he  performs  extraordinary  services  more 
than  a  pilot  for  his  ordinary  fees  could  be  expected  to 
do  (p).     In  the  case  of  a  collision  between  two  ships,  Rule  ai  to 
the  rule  in  the  Court  of  Admiralty  has  always  been  theowie o? 
that  where  both  ships  are  in  fault  the  damage  shall  J2»t^^S  two 
be  borne  in  this  way :  the  loss  sustained  by  the  two  ihipi. 
vessels  is  added  together  and  divided  between  them, 
and  the  Judicature  Act,  1873  (q),  specially  provides 
that  this  rule  is  still  to  continue.     Where,  however, 
one  ship  has  by  wrong  mancBuyres  placed  another  ship 
in  a  position  of  extreme  danger,  the  latter  will  not 
be  held  to  blame,  in  the  event  of  her  doing  something 
wrong  and  not  having  manoeuvred  with  perfect  skill 
and  presence  of  mind  (r). 

A  bottomry  bond,  strictly  speaking,  is  a  mortgage  Bottomry 
or  pledge  of  a  ship  by  the  owner  or  agent,  to  secure 
the  repayment  of  money  lent  for  the  use  of  the  ship ; 
and  the  conditions  of  it  are,  that  if  the  ship  is  lost,  the 
lender  loses  his  money ;  but  if  it  arrives,  then,  not  only 
the  ship  itself  is  liable,  but  also  the  person  of  the 
borrower.  A  security  given  on  the  cargo,  and  not  on  Respondentia 
the  ship,  is  also  now  generally  called  a  bottomry  bond 
indiscriminately  with  the  above,  though  formerly  dis- 
tinguished as  a  respondentia  bond.  Because  of  the 
risk  the  lender  runs  of  losing  his  money  entirely  by 
the  loss  of  the  ship  or  cargo,  it  has  always  been  legal, 
even  when  the  usury  laws  were  in  force,  to  reserve  any 
amount  of  interest  on  such  a  loan ;  and  if  there  are 
several  of  these  securities  given  during  a  voyage,  the  last 


(p)  AheiUom  v.  Price,  7  Q.  B.  D.  129 ;  50  L.  J.  Q.  B.  629 ;  29  W 
R.  797. 

{q)  36  &  37  Vict,  a  66,  B.  25  (9).  See  hereon  Chartered  Mercantile 
BanJc  of  India  y.  Netherlande  India  Steam  Navigation  Co,,  lo  Q.  B.  D. 
521  ;  52  L.  J.  Q.  B.  220 ;  31  W.  R.  445. 

(r)  The  BywU  CattU,  4  P.  D.  219  ;  28  W.  K  293. 
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will  generally  be  paid  first,  because,  without  the  last, 
possibly  the  vessel  might  have  been  lost  altogether  (s). 
It  has  been  held  that  a  person  who  has  advanced 
money  for  the  purpose  of  discharging  dock  dues  stands 
in  the  same  position  as  the  dock  company,  and  his 
claim  ranks  with  pilotage  and  towage  claims,  and  has 
priority  over  the  claim  of  a  holder  of  a  bottomry  bond 
of  a  previous  date  (t). 


Difference 
between  a 
charterparty 
and  a  biU 
of  lading. 


Freight. 


The  owner  of  a  ship  sometimes  lets  it,  or  some  part 
of  it,  for  a  particular  voyage,  which  is  done  by  means 
of  an  agreement  called  a  charterparty  (u),  and  sometimes 
he  simply  agrees  to  carry  any  one's  goods  therein  with- 
out letting  any  particular  part  of  the  ship,  which  is 
done  by  bill  of  lading,  which  is  simply  a  receipt  for  the 
goods  and  an  undertaking  to  carry  them,  given  by  the 
owner  or  master  (x).  A  bill  of  lading  is  a  negotiable 
instrument,  passing  by  indorsement  the  property  in  the 
goods,  and  the  indorsee  may  sue  thereon  in  his  own 
name  (y),  and  such  an  indorsement  for  value  bond  fide 
without  notice  deprives  the  vendor  of  any  right  of 
stoppage  in  transitu  (z),  unless  the  person  through  whom 
the  bill  of  lading  comes  had  no  authority  to  put  it  in 
circulation  (a).  In  respect  of  the  carriage  of  goods 
either  by  means  of  a  charterparty  or  a  bill  of  lading,  a 
certain  reward  is  payable,  which  is  called  the  freight, 
and  for  which  the  shipowner  can  sue  and  for  which  he 
has  a  lien  on  the  goods  provided  they  are  in  his  posses- 
sion ;  if,  however,  he  has  actually  demised  the  whole 
ship,  he  has  thus  parted  with  possession  of  her  and 
her  cargo,  and  has  no  lien  (6).     The  shipper  of  goods 


(«)  See  hereon,  Smith's  Mercantile  Law,  413-418. 

(t)  The  St,  Lawrence,  5  P.  D.  250 ;  49  L.  J.  P.  82. 

(tt)  See  Brown's  Law  Diet  87. 

(x)  Ibid.  66. 

(y)  18  &  19  Vict  a  III,  sect  i. 

(s)  As  to  stoppage  in  tramitUf  see  ante,  pp.  94-97,  and  case  of  Lick- 
harrow  y,  Maton,  there  quoted.  See  also  as  to  loss  of  the  right,  40  & 
41  Vict  c  39,  sect.  5. 

(a)  Gumey  v.  Behrend,  3  E.  &  B.  622. 

(6)  Brown's  Law  Diet  245,  tiUe  "  Freight" 
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does  not  by  simplj  indorsing  the  bill  of  lading  and 
delivering  it  to  the  indorsee  by  way  of  security  for 
money  advanced  by  him,  pass  the  property  in  the 
goods  to  such  indorsee  so  as  to  make  him  directly 
liable  to  the  shipowner  for  freight  under  18  &  19 
Vict.  c.  Ill,  sect.  I  (c). 

In  the  case  of  loss  of  goods  during  a  voyage,  the  LUbiiitj  of 
question  arises,  What  is  the  liability  of  the  shipowner  for^MseB" 
or  person  carrying  the  goods  ?  At  common  law  such  J^J^**^ 
persons  were,  like  carriers  on  land  (t^),  liable  for  all  losses  Yoyage. 
except  acts  of  God  and  the  king's  enemies,  and  the 
charter  party  or  bill  of  lading  always  contains  a  stipula- 
tion exonerating  them  from  such  losses,  and  from  those 
occasioned  by  perils  of  the  seas  (e),  and  navigation,  or 
by  fire,  as  to  which  latter  they  are  indeed  exonerated  by 
statute  (/),  which  also  protects  them  from  any  loss  to 
valuable  articles,  unless  notice  thereof  has  been  given 
and  their  value  declared  in  writing  {g).  They  are  in 
addition  exempted  from  liability  for  any  loss  or  damage 
occasioned  by  the  fault  or  incapacity  of  any  pilot  where 
the  employment  of  such  pilot  is  compulsory  by  law 
and  the  vessel  is  under  the  control  of  such  pilot  (A). 
They  also  are  not  liable  for  any  robbery  or  embezzle- 
ment of,  or  making  away  with,  or  secreting  certain 
valuable  articles,  such  as  gold,  jewels,  &c.,  happening 
without  their  privity  or  default  (i) ;  and  they  are  not 
liable  in  respect  of  any  personal  injuries,  either  alone 
or  with  loss  to  ships  or  goods  to  an  aggregate  amount 
beyond  ;^I5  per  ton  of  their  ship's  tonnage,  nor  in 
respect  of  injuries  to  ships  or  goods  (whether  there  be 


(e)  SewdL  y.  Burdiek,  10  App.  Cos.  74 ;  54  L.  J.  Q.  B.  156. 

(cQ  Ai  to  whom  liability,  see  anUt  pp.  1 1 3- 1 1 8. 

(e)  As  to  what  is  a  **  peril  of  the  sea,"  see  Woodleif  v.  MUehell,  1 1  Q. 
B.  D.  47  ;  52  L.  J.  Q.  B.  325  ;  31  W.  R.  651. 

(/)  17  k  18  Vict,  a  104,  sect  503. 

iff)  Ibid. 

(A)  Ibid.  sect.  388  ;  The  Bigborgt  Minde,  8  P.  D.  132 ;  52  L.  J.  P. 
74 ;   Th€  Ouy  Mannering,  7  F.  D.  132 ;   51  L,  J.  P.  57  ;   30  W.  R 

835. 

(t)  Ibid,  sect  503. 


1 84 


OF  SOME  PARTICULAB  CONTRACTS  IRBESFECTIVE  OF 


in  addition  personal  injuries  or  not),  to  an  aggr^ate 
amount  beyond  £S  per  ton  of  the  ship's  tonnage, 
where  the  loss  or  damage  arises  without  their  default 
or  privity  (k), 

II.  in«urM)e«.  Insurance  (or  assurance)  has  been  defined  as  a 
security  or  indemnification  given  in  consideration  of  a 
sum  of  money  against  the  risk  of  loss  from  the  hap- 
pening of  certain  events  (/) ;  but  this  definition,  though 
explaining  the  primary  object,  cannot  be  considered 
as  accurate  when  applied  to  life  insurance,  as  will  be 

Tbr««  klndi.  presently  explained.  Insurance  may  be  of  three  kinds, 
viz.,  life,  fire,  and  marine,  and  as  we  have  just  con- 
sidered the  subject  of  ships,  it  will  be  convenient  to 
consider  marine  insurance  first,  as  relating  thereto. 


MftHnt 
inaurADOf. 


Thre*  things 
impliedly 
warrnnted  in 
A  marine 
policy. 


Marine  insurance  is  generally  undertaken  by  certain 
persons  who  are  called  underwriters,  who  subscribe  the 
policy,  each  indemnifying  the  insured  to  the  amount 
set  opposite  his  name.  The  policy  is  in  a  very  ancient 
form  (there  seems  no  object  in  setting  it  out  in  a  work 
like  the  present),  and  the  insurance  may  be  either  for  a 
particular  voyage,  or  for  a  certain  period,  in  which  latter 
case  it  is  called  a  time  policy.  There  are  generally 
in  policies  certain  things  expressly  warranted,  e,g.  the 
time  of  sailing  and  the  safety  of  the  ship,  and  if  there 
is  any  untruth  in  any  of  such  warranties  the  insured 
cannot  recover,  even  although  the  point  warranted 
was  not  of  any  material  importanca  There  are  also 
three  things  ordinarily  impliedly  warranted  in  every 
policy,  viz.,  (i)  That  no  deviation  shall  be  made  from 
the  proper  course  of  the  voyage ;  (2)  that  the  vessel  is 
seaworthy  at  that  time  (m) ;  and  (3)  that  reasonable 
care  shall  be  taken  to  guard  against  risks;    and  a 


(k)  25  k  26  Vict  c.  63,  Beet.  54  ;  Mayne  on  Damages,  290. 

{I)  Brown'i  Law  Diet.  28a 

(m)  In  the  case,  however,  of  a  time  policy  there  is  no  implied 
warranty  of  sea  worthiness  {Dudffeon  ▼.  Pembroke,  2  App.  Cas.  2S4 ; 
46  L.  J.  Q.  B.  409). 
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breach  of  any  of  these  three  implied  warranties  will 
furnish  a  good  defence  to  an  action  on  the  policy. 
On  a  loss  occurring  the  underwriters  are  liable  for  the 
whole  amount  for  which  they  have  underwritten  the 
policy,  but  if  the  ship  or  cargo  is  not  totally  destroyed, 
but  may  become  so,  then  they  are  only  liable  for  the 
whole  amount  if  the  owner  abandons  it  within  a 
reasonable  time  (n). 

A  contract  of  marine  insurance  is  therefore  simply  Contnefci  of 
and  purely  a  contract  of   indemnity.      So,  also,  is  fi,i"nJB[J5^nc6 
equally  a  contract  of  fire  insurance;  it  is  simply  a*''««»**"^^ 
contract,  in  consideration  of  certain  annual  sums  paid  indemnity, 
by  way  of  premium,  to  indemnify  the  person  insuring 
against  any  loss  that  may  happen  from  fire,  and  if  no 
loss  happens  there  can  be  no  claim  under  the  policy  (0). 
Where  a  person  has  insured  property  and  then  con- 
tracts to  sell  it  and  a  fire  occurs,  the  purchaser  can- 
not claim  the  benefit  of  the  insurance  {p) ;  nor,  on  the 
other  hand,  on  the  principle  of  it  being  a  contract  of 
indemnity,  can  the  vendor  recover  from  the  insurance 
offica     If  in  such  a  case  the  insurance  company  has 
unwittingly  paid  the  vendor  the  amount  of  the  insur- 
ance,  the  company  can  recover  back  the  amount  so 
paid.     In  other  words,  a  case  of  subrogation  or  sub-  Subrogation, 
stitution  arises,  by  which  is  meant  that  the  insurance 
company  is  entitled  to  be  placed  in  the  position  of  the 
insured  (9). 

But  a   contract  of  life  insurance  is  in  its  nature  Contimota  of 
totally  different  from  that  of  fire  or  marine  insurance ;  J|^^  J^S"^* 
for,  as  was  decided  in  the  well-known  case  of  Dalby  v.  of  indemnity 

"        merely. 

(n)  See  hereon  generally,  Amould  on  Marine  Insurance. 

(o)  Darrell  v.  TiibUU,  5  Q.  B.  D.  560;  50  L.  J.  Q.  B.  33 ;  29  W. 
R.  66. 

{p)  Bayner  v.  Pretion,  18  Ch.  D.  I ;  50  L.  J.  Oh.  472 ;  29  W.  R. 
546. 

(q)  CatteOain  ▼.  Pretton,  ii  Q.  B.  D.  380;  52  L.  J.  Q.  K  366 ;  31 
W.  R.  557,  overruling  the  deciBion  in  the  Court  oelow  (8  Q.  B.  D.  613 ; 
30  W.  R.  597),  which,  it  was  submitted  by  the  author  in  the  3rd  edition 
of  this  work,  was  totally  contrary  to  principle. 
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Dalhyy,  India,  India  and  London  Lift  Insurance  Company  (r\  it  is  a 

Company?^^^  Contract  to  pay  a  certain  sum  of  money  on  the  death 

of  a  person  in  consideration  of  the  due  payment  of  a 

certain  annuity  for  his  life,  and  is  not  a  mere  contract 

of  indemnity ;  so  that  if  one  person  has  insured  another's 

life,  although  by  that  other's  death  he  may  not  have 

sustained  the  slightest  damage,  he  is  yet  entitled  to 

To  enable  a     recover  ou  the  policy.    A  mere  wager  policy,  however, 

Kre^iuiother**  cannot  be  good,  for  it  is  necessary  that  every  person 

life  he  muBt     insuring  another's  life  should  have  an  interest  therein 

have  an  iniur- 

able  interest  in  at  the  time  of  elfecting  the  insurance  (s),  and  the  name 
It  at  t  e  time.  ^^  ^j^^  person  interested  therein  must  be  inserted  in  it 

(t) ;  but  although  that  interest  afterwards  terminates, 
the  policy  may  be  kept  up  and  recovered  on.  Thus  if 
a  creditor  insures  his  debtor's  life,  though  he  is  afterwards 
paid,  yet  he  can  recover  from  the  insurance  office.  No 
more  than  the  insurable  interest  at  the  time  of  effecting 
a  policy  can  be  recovered,  and  if  several  policies  are 
effected  with  different  offices,  the  insured  can  recover 
no  more  from  the  insurers,  whether  on  one  policy  or 
many,  than  the  amount  of  his  original  insurable 
interest  (u), 

A  perron  may       The  Act  1 4  Geo.  3,  c.  48,  which  requires  a  person  to 

insure  hu  own  jjg^yg  ^j^  insurable  interest  in  the  life  he  insures,  does 

not  at  all  prevent  persons  insuring  their  own  lives, 

and  though  a  husband,  parent,  or  child,  has  not  (unless 

he  or  she  has  some  interest  in  property  dependent  on 

his,  her,  or  their  life)  an  insurable   interest  in  the 

A  wife  may     lives  of  a  wifc,  child,  or  parent,  yet  a  wife  has  an 

husband's  life,  insurable  interest  in  her  husband's  life  (x).     By  the 

Married  Women's  Property  Act,  1882  (y,)  it  is  pro- 


(r)  15  C.  B.  365  ;  overruling  Oodtall  v.  BMero^  9  East,  72. 

(s)  14  Geo.  3i  c.  48,  sect.  I.  A  like  provision  is  made  as  to  marine 
insurance  by  19  Geo.  2,  a  37,  which,  however,  does  not  apply  to  foreign 
■hips. 

{t)  14  Geo.  3,  c.  48,  sect.  2. 

(u)  Hebdon  v.  WeiU  3  B.  &  S.  579. 

{x)  Reed  v.  Jtoyal  Exchange  Co.,  Peake  Add.  Ca.  70. 

iV)  45  ^  46  Vict,  a  75,  sect.  1 1.    This  Act  (sect.  22)  repeals  the  pro* 


ANY  DISABILITY  OF  THE  CONTRACTING  PARTIES.  1 87 

vided  that  a  married  woman  may  effect  a  poUcy  of  Proyirionof 
insurance  upon  her  own  life,  or  the  life  of  her  husband  if^c^t^t!^i'i. 
for  her  separate  use ;  and  a  policy  of  insurance  by  a 
married  man  on  his  own  life,  if  so  expressed  on  its 
face,  may  enure  as  a  trust  for  the  benefit  of  his  wife 
and  children  or  any  of  them,  and  as  a  trust  not  be 
subject  to  the  control  of  the  husband  or  his  creditors ; 
but  if  it  has  been  efifected  for  the  purpose  of  defraud- 
ing creditors,  they  are  entitled  to  receive  out  of  the 
sum  secured  an  amount  equal  to  the  premiums  paid. 

In  effecting  any  policy  of  insurance,  whether  life.  There  must 
fire,  or  marine,  it  is  material  that  there  should  be  no  ^aimenUa 
concealment  on  the  part  of  the  person  effecting  the  effecting  a 
insurance.  Concealment  in  the  law  of  insurance  has 
been  defined  as  "the  suppression  of  a  material  fact 
within  the  knowledge  of  one  of  the  parties  which  the 
other  has  not  the  means  of  knowing,  or  is  not  pre- 
sumed to  know  "  (2;).  The  maxim  of  caveat  emptor  (a) 
does  not  apply  to  the  contract  of  insurance ;  for  the  per- 
son effecting  an  insurance  must  state  everything,  not 
merely  what  he  believes  to  be,  but  what  is  in  fact  mate- 
rial in  the  matter  of  the  insurance ;  and  if  anything 
material,  or  which  might  operate  to  influence  the  rate 
of  premium,  is  withheld,  it  will  vitiate  the  policy  (b). 
Of  course  if  there  are  any  false  representations  the 
policy  is  &  fortiori  vitiated  (c). 

Irrespective  of  any  condition  in  a  policy  of  life  Effect  of 

.      .    <!  A         ^  f  «•  ■<•  suicide  on  a 

insurance,  on  principles  of  public  policy,  if  a  person  ufe  policy, 
who  has  effected  a  policy  of  insurance  on  his  own  life, 
afterwards  dies  by  the  hands  of  justice,  or  commits 


Tieion  to  a  like  effect  contained  in  33  ft  34  Vict.  0,  93,  sect.  10,  except 
as  to  anything  done  thereunder  prior  to  January  i,  1883. 

(2)  Arnould  on  Marine  Insurance,  545.  Rivatz  v.  Geruui,  6  Q.  B. 
D.  222 ;  50  L.  J.  Q.  B.  176. 

(a)  As  to  which,  see  anUy  p.  loi. 

{b)  See  Bunyon  on  Life  Assurance,  29  ;  and  see  also  Carter  y.  Boehm, 
I  8.  L.  0.  550,  and  notes. 

(c)  2'Komion  ▼.  Weems,  9  App.  Cas.  671. 
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suicide,  unless,  in  the  latter  case,  he  was  insane,  and 
not  accountable  for  his  acts,  the  policy  is  vitiated,  and 
his  representatives  cannot  recover  the  amount  thereof. 
But  in  addition  to  this  it  is  the  universal  practice  of 
insurance  companies  to  insert  in  their  policies  condi- 
tions vitiating  them  on  such  events,  except  to  the 
extent  of  any  bond  fide  interest  which  at  the  time  of 
the  death  would  be  vested  in  any  other  person  for 
valuable  consideration  (d).  And  if  this  is  done  it  makes 
no  difference  in  the  case  of  death  by  a  person's  own 
hand,  whether  he  was  sane  or  insane  at  the  time.  It 
is  important,  however,  to  note,  that  in  the  absence  of 
any  condition  on  the  point,  the  rule  of  the  common 
law  is,  that  whether  the  amount  of  the  policy  can  be 
recovered  depends  on  the  question  of  whether  or  not 
the  person  was  at  the  time  responsible  for  his  own 
acts  (e). 

That  life  and  marine  policies  may  now  be  assigned 
has  been  previously  noticed  (/). 


III.  Patent*. 


A  patent  may  be  defined  as  a  grant  from  the  Crown 
by  letters-patent,  of  the  exclusive  privilege  of  making, 
using,  exercising,  and  vending,  some  new  invention  (p). 
Anciently,  the  prerogative  that  was  vested  in  the  Crown 
of  granting  such  an  exclusive  right  was  much  abused  (h), 
and  in  consequence  an  Act  was  passed,  known  as  the 
Statute  of  Monopolies  (i),  whereby  the  granting  of  such 
monopolies  was  declared  illegal,  with  certain  excep- 
tions ;  and  the  law  now  is  that  a  patent  may  be  granted 
in  respect  of  a  new  manufacture  for  a  period  of  four- 

roay  noV***°*  ^^^  ycars ;  and,  if  advisable,  that  term  may  be  pro- 
be granted.        

(<2)  See  White  v.  BritUh  Empire  Mutual  Life  Assurance  Co.,  L.  R. 
7  £q.  394  ;  City  Bank  y.  Sovereiffn  Hfe  Asmranee  Co.,  32  W.  R.  65S  ; 
50  L.  T.  565. 

(e)  See  hereon,  Btinyon  on  Life  ABsunmoe,  70-79. 

(/)  See  ante,  p.  146 ;  30  &  31  Vict,  a  144,  and  31  k  32  Vict. 
c86. 

ig)  WiUiAms*  Personal  Property,  374. 

(A)  See  Hallam's  Constitutional  History  of  England,  voL  X.  p.  262. 

(i)  21  Jac.  I,  c.  3. 


Statute  of 
Monopolies. 


Term  for 
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longed  for  a  further  period  of  seven  or  fourteen  years  (j). 

The  grant  must  be  to  the  true  and  first  inventor,  subject 

to  this,  that  it  may  be  to  several  persons  jointly,  some 

or  one  of  whom  only  are  or  is  the  true  or  first  inventors 

or  inventor  (k).    The  inventor  has  to  file  a  specification, 

describing  accurately  the  nature  of  his  invention,  and  to 

pay  certain  stamp  duties ;  and  by  the  Patents,  Designs, 

and  Trade  Marks  Act,  1 883  (Z),  a  register  of  patents  has  A  regiiter  of 

to  be  kept,  which  is  open  to  inspection  by  the  public  t^be^kept^ 

on  payment  of  a  certain  fee,  and  certified  copies  of  any 

entry  in  such  register  may  be  obtained.     A  patent  is 

assignable,  and  though  the  assignment  is  usually  by 

deed,  it  does  not  seem  necessary  that  it  should  be  (m), 

and  all  assignments  of  patents  have  to  be  registered. 

For  the  infringement  of  his  patent,  the  patentee  has  Remedy  for 
a  remedy  both  by  an  action  for  damages,  and  also  for  of  pauln?.^'^ 
an  injunction  to  restrain  the  further  infringement;  and 
in  any  action  for  an  injunction  the  Court  has  power  to 
award  damages  either  in  substitution  for  or  in  addition 
to  the  injunction  (n).  It  has  recently  been  held  that 
a  mere  possession  of  articles  which  are  an  infringement 
of  a  patent,  entitles  the  person  to  whom  the  patent 
belongs  to  obtain  an  injunction,  though  not  to  get  an 
order  for  their  destruction  or  delivery  up  (0). 

Copyright  is  defined  as  the  sole  and  exclusive  liberty  iv.  Copynght. 
of  multiplying  copies  of  an  original  work  or  composi- 
tion, which  exists  in  its  author  or  his  assignees  (p). 
By  the  Copyright  Act  (q),  it  is  provided  that  this  right 
shall  exist  for  the  natural  life  of  the  author,  and  seven  Term  for 
years  from  his  decease,  or  for  an  entire  term  of  forty-  Sit^Su. 

(i)  5  ft  6  Wm.  4,  c.  83,  a.  4,  amended  by  2  &  3  Vict.  0.  67,  and  7  &  8 
Vict  c.  69,  88.  2,  4. 

{k)  48  k  49  Vict  c.  63,  8.  5. 

{I)  46  ft  47  Vict  a  57,  amended  by  48  ft  49  Viet  a  63. 

(m)  WiUiams'  Personal  Property,  394. 

(fi)  See  further  am  to  patents  genenJly  WilUams'  Personal  Property, 

374-397. 
(o)  United  TeUfkone  Co.  ▼.  London  and  OfUhe  Tdephone  and  Mainten- 

anee  Co.,  26  Gb.  D.  766  ;  53  L.  J.  Gh.  1158 ;  32  W.  R  87a 

(p)  Brown*8  Law  Diet  134. 

(2)  5  ft  6  Vict.  c.  45,  8.  3. 


190 


OF  SOME  PAUTICULAR  C0NTBACT8  IBBESPECTIYE  OF 


two  years,  whichever  is  the  longer.     Besides  copyright 
in  books,  copyright  exists  for  various  terms  in  music, 
paintings,  engravings,  drawings,  photographs,  sculptures, 
The  CoDyright  and  various  ornamental  and  useful  designs  (r).     With 
Gompotition)    regard,  however,  to  all  music  published  on  or  since  loth 
Act,  z88a.       August   1 882,  the  proprietor  of  the  copyright  who 
shall  be  entitled  to,  and  shall  be  desirous  of  retaining 
in  his  own  hands  exclusively,  the   right   of   public 
representation  or  performance  of  the  same,  is  obliged 
to  print  or  cause  to  be  printed  upon  the  title-page  of 
every  published  copy  of  such  musical  composition  a 
notice  to  the  effect  that  the  right  of  public  representa- 
tion or  performance  is  reserved  (s).    If  an  article  is 
Article  in        written  for  such  a  work  as  an  encyclopaedia,  and  paid 
encjciopsBdla.  f^p  ]yy  ^j^g  proprietor,  the  copyright  will  be  in  him ; 

but  after  a  period  of  twenty-eight  years,  the  right  of 
publishing  such  article  will  revert  to  the  author  for 
the  remainder  of  the  period  for  which  copyright  is 
allowed  (t). 


Capjright 
AMignable 
by  »  mere 
entry  in  the 
register. 


The  right  of  property  in  copyright  must  be  registered 
at  Stationers'  Hall,  (t^)  and  the  same  is  afterwards 
assignable  by  an  entry  there  of  the  transfer  in  the  form 
given  by  the  Act,  and  the  register  is  open  to  inspection 
on  payment  of  a  small  fee  (x).  The  omission  to 
register,  however,  does  not  affect  the  copyright,  but 
only  the  right  to  sue  in  respect  of  the  infringement. 
For  the  infringement  of  his  copyright,  the  same 
remedies  are  open  to  the  author  as  before  mentioned 
in  the  case  of  a  patentee  (y). 


Property  in 
letters. 


As  somewhat  connected  with  the  subject  of  copy- 
right may  be  noticed  the  question  of  the  property  in 


(r)  See  Williams'  Personal  Property,  403-406. 

(s)  45  &  46  Vict  c.  40,  8.  I. 

(0  5  &  6  Vict.  c.  45,  8.  18. 

(u)  Registration  of  a  copyright  is  bad  if  the  name  entered  as  that  of 
the  publisher  is  not  that  of  the  first  publisher,  Coote  v.  Judd,  23  Ch.  D. 
727  ;  53  L.  J.  Ch.  36  ;  31  W.  R.  423. 

(x)  5  &  6  Vict,  c  45»  M-  ".  19,  20. 

(y)  Ante,  p.  189.  See  further  as  to  copyright  generally  Williams* 
Personal  Property,  398-412. 
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letters  written  by  one  person  to  another.  The  law  on 
this  point  is  that  the  ownership  in  such  letters  belongs 
to  the  person  to  whom  they  are  addressed  and  sent, 
but  the  writer  and  sender  still  retains  such  an  interest 
in  them  as  entitles  him  to  obtain  an  injunction 
restraining  the  publication  of  their  contents,  except 
where  such  publication  is  necessary  in  order  to 
vindicate  character  (z), 

A  Trade-mark  may  be  defined  as  some  particular  v.  Trade- 
mark or  signification  adopted  by  a  trader  to  identify  ^^  ** 
certain  goods,  and  under  the  Patents,  Designs,  and  what  they 
Trade-Marks  Act,  1883  (a),  a  trade-mark  must  consist  ""y~""***'- 
of  or  contain  at  least  one  of  the  following  essential 
particulars: — (i)  A  name  of  an  individual  or  firm 
printed,  impressed,  or  woven  in  some  particular  and 
distinctive  manner ;  or  (2)  A  written  signature  or  copy 
of  a  written  signature  of  the  individual  or  firm  apply- 
ing for  registration  thereof  as  a  trade-mark ;  or  (3)  A 
distinctive  device,  mark,  brand,  heading,  label,  ticket,  or 
fancy  word  or  words  not  in  common  use  (b).     It  is 
frequently  said  that  there  cannot  be  any  property  in  a 
trade-mark,  bnt  it  would  appear  to  have  been  always 
more    correct   to  say   that  there  may  be  a  certain  Then  may  be 
qualified  kind  of  property  in  it,  provided  it  has  been  proMrty*fn  a 
used  by  the  trader  as  his  trade-mark,  and  become  trade-mark. 
generally  known  to  the  trade  as  such  (c).     For  the 
infringement  of  a  trade-mark  the  same  remedies  are 
open  to  the  proprietor  of  it  as  are  open  to  a  patentee 
for  infringement  of  his  patent,  or  to  an  author  for  in- 
fringement of  his  copyright,  t.e.,  to  maintain  an  action 


(z)  Earl  of  LytUm  v.  Devey,  54  L.  J.  Ch.  293. 

(a)  46  ft  47  Vict,  a  57. 

(6)  Sect.  64  ( I).  As  to  what  may  be  registered  as  a  trade  mark  see 
Leonard  v.  Weils,  Re  Leonard'M  Trade  Mark  (26  Ch.  D.  288  ;  53  L.  J. 
Ch.  603) ;  Pe  Price's  Patent  Candle  Co.  27  Ch.  D.  681  ;  Re  Anderson's 
Trade  Mark,  26  Ch.  D.  409  ;  53  L.  J.  Ch.  664 ;  32  W.  R.  677. 

(c)  Leather  doth  Co.  v.  American  Leatiier  Cloth  Co.,  1 1  H.  of  L.  Cas. 

523- 
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for  damages,  and  also  for  an  injunction  to  prevent  the 
further  infringement  (d). 

What  it  wu         Until  the  Trade-Marks  Registration  Act,  1875  (e), 

necMM^  to     (^^^  repealed  and  replaced  by  the  Act  of  1883,  before 

SctkT'for'*      referred   to),  established   a  registry  of   trade-marks, 

infringement    all  that  was  nccessary  to  enable  a  person  to  maintain 

^^^"^       an  action  for  the  infringement  of  a  trade-mark,  was 

for  him  to  prove  his  user  of  it,  that  it  had  become  well 

known   in  the   trade    as   his   trade-mark,  and    that 

the  defendant  had  unlawfully  adoped  or  in  some  way 

Patent!,  De-    infringed  it.     By  the  Patents,  Designs,  and  Trade- 

Tnuie-Marki    Marks  Act,  1 883  (/),  which  now  governs  the  subject, 

Act,  1882.       j|.  jg  provided  that  a  person  shall  not  be  entitled  to 

institute  any  proceedings  to  prevent,  or  to  recover 

damages  for,  the  infringement  of  a  trade-mark  unless, 

in  the  case  of  a  trade-mark  capable  of  being  registered 

under  that  Act,  it  has  been  registered  in  pursuance  of 

that  Act  or  of  an  enactment  repealed  by  that  Act,  or 

in  the  case  of  any  other  trade-mark  in  use  before  the 

passing  of   the  Act  of    1875   (13th  August    1875), 

registration  thereof  under  that  Act  or  an  enactment 

repealed  by  that  Act  has  been  refused  (g).     It  is  also 

provided  that  a  trade-mark  must   be  registered   as 

belonging  to  particular  goods  or  classes  of  goods  (h), 

and  when  registered  shall  be  assigned  and  transmitted 

only  in  connection  with  the  goodwill  of  the  business 

concerned  in  such  particular  goods  or  classes  of  goods, 

and  shall  be  determinable  with  such  goodwill  (i),  but, 

subject  as  aforesaid,  registration  of  a  trade-mark  shall 

be  deemed  to  be  equivalent  to  public  use  of  such 

mark;  and  that  the  registration  of  a  person  as  proprietor 

Seot.  3.  of  a  trade-mark  shall  be  primd  foLcie  evidence  of  his 

{d)  See  generally  as  to  the  infringement  of  patents,  copyright,  and 
trade-marlu,  SneU's  Principles  of  Equity,  5S8--592. 
(e)  38  &  39  Vict.  c.  91. 
(/)  46  k  47  Vict  a  57. 
{g)  Sect  77. 
(h)  Sect.  65. 
(t)  Sect  70. 
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right  to  the  exclusive  use  of  such  trade-mark,  and  shall, 
after  the  expiration  of  five  years  from  the  date  of  such 
registration,  be  deemed  conclusive  evidence  of  his  right 
to  the  exclusive  use  of  such  trade-mark,  subject  to  the 
provisions  of  the  Act  as  to  its  connection  with  the 
goodwill  of  a  business  (k).  It  has,  however,  been 
decided  that  a  mark  which  should  not  be  the  subject 
of  a  trade-mark,  or  could  not  be  properly  registered  as 
such,  does  not  acquire  that  character  by  being  registered 
for  five  years,  and  that  any  person  aflfected  by  it  may 
apply  to  have  it  removed  from  the  registry  even  after 
the  termination  of  such  period  of  five  years  (I).  No  Sect.  6. 
trade-mark  of  a  nature  similar  to  one  already  registered, 
or  very  nearly  resembling  the  same,  is  to  be  registered, 
in  respect  of  the  same  goods  or  class  of  goods  (m). 

What  is  necessary,  therefore,  now  in  an  action  for  VHiat  there- 
the  infringement  of  a  trade-mark  for  the  plaintifif  to  n^laArjt^ 
prove  is,  that  the  trade-mark  is  duly  registered  (n),  and  P'^*^^®- 
that  it  has  been  infringed  by  the  defendant ;  and  this  is 
only  at  &Tstprimd facie  evidence,and,if  contradicted,  the 
matters  formerly  necessary  to  have  been  proved  will  have 
still  to  be  shewn,  but  proof  of  the  registration  alone 
will,  after  five  years  from  its  taking  place,  be  conclusive 
evidence  of  the  plaintiff's  right  to  the  trade-mark. 

As  has  before  been  noticed  (0),  it  is  provided  by  Warranty 
statute  (/?),  that  if  any  article  is  sold  with  a  trade-mark  g™odir»o?d 
thereon,  a  warranty  is  implied  that  the  same  is  genuine  ^i*^*  *rade- 
and  true,  unless  the  contrary  is  expressed  in  some 
writing  signed  by  or  on  behalf  of  the  vendor,  and 
delivered  to  and  accepted  by  the  vendee  (q). 

(*)  Sect  76. 

(0  He  Wraggi  Trade  Marie,  54  L.  J.  Ch.  391. 
(m)  46  k  47  Vict.  c.  57,  8.  72  (2) ;  Re  Munch'a  application  (50  L.  T. 
12). 
(n)  And  of  this,  the  certificate  of  the  comptroUer  is  sufficient  evidence 

(sect.  96). 

(0)  See  anUf  p.  102. 

ip)  25  k  26  Vict.  c.  88,  Bs.  19,  2a 

iq)  See  further  as  to  trade-marks  generally  Williams'  Personal 
Property,  412-419. 

N 
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VI.  Legal  Legal  practitioners  may  be  either  barristers,  special 

praotitionen.  pleaders  not  at  the  bar,  certified  conveyancers,  or  soli- 
citors. The  three  latter  may  recover  their  fees,  bat 
the  first  may  not,  their  acting  being  deemed  of  a  volun- 
Barriaten  tary  nature,  and  their  fees  merely  in  the  light  of 
theWeST^nd  honorary  payments ;  and  it  follows  from  this,  that  no 
Y^  ^^^^^^  action  lies  against  them  for  negligence  or  unskilful- 
ness.  A  barrister  and  his  client  are  in  fact  mutually 
incapable  of  entering  into  a  binding  contract  of  hiring 
with  respect  to  the  services  of  the  former  as  an  ad- 
vocate. This  incapacity  of  contract  is  reciprocal,  and  is 
an  answer  to  any  action  brought,  whether  by  client  or 
advocate,  upon  such  an  alleged  agreement.  This  prin- 
ciple is  of  imiversal  application  in  all  cases  where  the 
relation  of  counsel  and  client  exists ;  it  extends  to  an 
alleged  engagement  by  counsel  to  give  exclusive  atten- 
tion to  the  defence  of  a  prisoner  standing  his  trial  upon 
a  criminal  charge,  and  to  a  case  in  which  the  client  has 
entered  into  an  express  agreement  with  the  barrister  to 
pay  special  fees  named  by  the  barrister  for  his  exclusive 
attendance,  in  excess  of  the  fee  which  would  be  ordin- 
arily payable  to  counsel  for  the  contemplated  service  (r). 

Poaition  of  In  the  absence  of  an  express  contract,  the  agreement 

Sent.  '  *"  of  ft  client  with  his  solicitor  is  to  pay  him  for  his  ser- 
vices the  ordinary  and  usual  charges,  which  are  regu- 
lated chiefly  by  the  time  occupied  in  attendances  and 
by  the  length  of  documents,  and  now  in  conveyancing 
matters,  by  the  amount  of  the  purchase  or  mortgage 
money;  and  beyond  this,  in  particular  cases,  any 
special  skill  or  trouble  may  be  taken  into  consideration 
(s).  The  client  is  entitled  to  the  personal  advice  of  the 
solicitor,  though  if  a  clerk  sees  the  client  and  has  con- 
tinual opportunities  of  conferring  with  his  principal, 


(r)  Bobertion  v.  M'Dofiogh,  6  L.  R.  Ir.  433 :  Kennedy  t.  Brown,  13 
C.  B.  (N.S.)  677. 

(«)  See  33  &  34  Vict  0.  28,  a.  18 ;  44  &  45  Yiot  a  44,  a.  4,  and 
General  Order  of  1882  under  thia  Act. 
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this  is  sufficient  (t).     To  entitle  a  solicitor  to  recover  soUoitor  mmt 
his  bill  of  costs,  he  must  have  had  a  certificate  to  prac-  ^Jned  bill  a 
tise  during  the  time  the  work  was  done,  and  it  is  also  month  befow 

,  ■uing,  except 

necessary  for  him  to  deliver  a  signed  bill,  or  a  bill  with  leare  obtained. 

a  letter  signed,  a  calendar  month  before  bringing  the 

action  (1^),  unless  he  obtain  leave  to  commence  the 

action  before,  which  he  may  do  on  the  ground  that  the 

client  is  about  to  leave  England,  become  bankrupt, 

liquidate,  compound  with  his  creditors,  or  do  any  other 

act  that  may  be  prejudicial  to  him,  the  solicitor  (x).     In 

any  action,  brought  by  a  client  against  his  solicitor, 

the  latter  may  set  off  the  amount  of  his  costs,  though  ^  solicitor 

the  month  has  not  expired,  and  even  though  they  have  ™*2rhito  a 

not  been  delivered,  provided  he  delivers  them  before  contract  for 

..,,v         A        ^^   '^  1  x'j.  remuneration 

tnal  (y).  A  souator  may  now  also  enter  into  a  con-  by  oommiMion 
tract  with  his  client  for  remuneration  in  some  way  ®'  otherwiw. 
other  than  by  his  ordinary  charges  (e,g.  by  commis- 
sion), but  such  agreement  must  be  in  writing,  and  if  in 
respect  of  any  action,  must  be  submitted  to  a  taxing- 
master  for  approval  before  anything  can  be  received 
under  it ;  any  agreement  for  payment,  however,  only  in 
the  case  of  success  is  void,  and  any  stipulation  that  the 
solicitor  is  not  to  be  liable  for  negligence  is  also  void 
(?).  A  solicitor  could  always  take  a  security  from  his 
client  for  costs  already  incurred,  and  he  can  now  also 
do  so  for  costs  to  be  incurred  (a). 

The  Court  or  a  judge  before  whom  any  action,  matter, 

(0  Bdpkint<m  y.  Smithy  I  Bing.  13. 

(u)  6  &  7  Vict.  o.  73,  s.  37.  Ajad  in  this  bill  he  must  state  the  items ; 
it  is  not  sufficient  to  put  a  grom  sum.  Where  the  solicitor  had  assigned 
hiii  bill  of  costs  and  the  assignee  gave  notice  of  the  assignment  to  the 
debtor  and  delivered  the  bill  to  him  enclosed  in  a  letter  signed  by  himself 
and  after  a  month  sued  on  the  bill,  it  was  held  he  had  sufficiently  com- 
plied with  the  Act,  Ingle  ▼.  M*Catokan,  12  Q.  B.  D.  518  ;  53  L.  J.  Q. 
B.  311. 

(«)  38  &  39  Vict,  a  79. 

iy)  Brown  v.  TibbiU,  31  L.  J.  (G.P.)  206. 

(2)  33  A  34  Vict  a  28,  ss.  4-15,  which  applies  to  litigiooB  business, 
and  44  &  45  Vict  o.  44,  s.  8,  which  applies  to  conveyancing  business. 

(<>)  33  ^  34  Vict  a  28,  s.  16,  as  to  litigious  business,  and  44  k  4$ 
Vict,  a  44,  s.  5,  and  Greneral  Order  thereunder  of  1882,  as  to  convey- 
ancing business. 
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Soiioiior*!  or  Other  proceeding  has  been  heard  has  power  to  order 
ohlrged*oii  the  Bolicitor's  costs  to  be  made  a  charge  on  property 
TOTered"'^""  ^ecovered  or  preserved  by  the  solicitor's  acts,  and  to 
make  an  order  for  raising  and  payment  thereof  out  of 
such  property,  and  this  can  be  done  not  only  as  to 
the  client's  own  interest  in  the  property,  but  generally 
as  regards  the  whole  of  the  property  recovered  or 
preserved  through  the  solicitor's  instrumentality  (6). 
He  has  also  a  geneml  lien  on  his  client's  papers  (c). 
Bolicitor*«lien.  However,  the  solicitor  for  a  party  to  an  administra- 
tion action  will  not,  on  a  change  of  solicitors,  be  allowed 
to  assert  his  lien  for  costs  on  papers  in  his  possession  in 
such  a  way  as  to  embarrass  the  proceedings  in  the  action, 
but  must  produce  and  hand  over  any  papers  when 
required  for  the  carrying  on  of  the  proceedings  (d), 
A  London  agent  of  a  country  solicitor  has  no  lien  on 
the  papers  of  a  particular  client  of  the  country  solicitor 
in  respect  of  the  general  account  owing  to  him,  the 
London  agent,  by  the  country  solicitor  (e). 

The  duty  of         It  13  the  duty  of  a  solicitor  to  conduct  his  client's 
case  with  ordinary  skill  and  due  expedition  to  its  con- 
clusion ;  and  if,  having  commenced  any  proceedings,  he 
refuses  to  continue  them,  he  will  not  be  entitled  to  his 
costs,  unless  specially  justified  by  circumstances  in  so 
dUronUnu™*^  doing,  cg,  if  the  client  denies  that  he  is  liable  to  pay 
Dpoceodings      the  costs  already  incurred  (/),  or  if  on  reasonable  notice 
uienoed.    '     the  client  omits  to  furnish  him  with  money  to  meet 
costs  out  of  pocket  (g), — in  either  of  these  cases  the  soli- 
citor may  discontinue  and  bring  an  action  for  his  costs 
already  incurred.     If  a  solicitor,  in  the  course  of  his 


(6)  23  &  24  Vict,  c.  127,  B.  28 ;  CharUon  v.  Charlton^  52  L.  J.  Ch. 
971 ;  32  W.  R.  90 ;  Rhodez  x.Sugden,  54  L.  J.  Ch.  638. 

(c)  See  anUt  p.  93. 

(d)  JU  Boitghton,  Boughton  v.  Boughton,  23  Ch.  D.  169 ;  31.W.  R 

S17. 

(e)  Ex  parte  Edwards,  8  Q.  B.  D.  262;  50  L.  J.  Q.  B.  541.  j 
(/)  Ilawht  V.  CoitreU,  3  H.  &  N.  243. 

Q)  Wadsworth  y.  Mar»?iall^  2  C.  &  J.  665. 
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actings  does  not  conduct  his  client's  business  with 
ordinary  diligence,  but  is  guilty  of  some  gross  default, 
negligence,  or  ignorance,  whereby  his  client  is  injured, 
he  is  liable  to  an  action  (A),  but  he  is  not  liable  for  a 
mistake  on  some  doubtful  point  of  law  (t).  A  solicitor 
employing  an  agent  is  liable  to  his  client  for  that 
agent's  negligence  or  fraud  (k). 

With  regard  to  a  solicitor's  negligence,  the  old  rule  when  negii- 
was  that  if  he  brought  an  action  to  recover  the  amount  foHoftor  mBj 
of  his  bill,  his  negligence  could  not  be  set  up  as  a  ^  »«*  «p  »* 
defence  to  the  action,  unless  the  negligence  was  of  an  action  for 
some  such  extreme  kind  that  the  client  had  obtained,      °^"  '* 
and  could  obtain  no  benefit  whatever  from  his  services ; 
and  that  where  the  client  had  derived,  or  might  derive, 
some  benefit  from  what  the  solicitor  had  done,  although 
a  great  part  of  the  benefit  he  ought  to  have  derived 
might  have  been  lost  to  him,  a  cross-action  must  be 
brought  by  the  client  for  the  negligence  complained  of 
(i).     This  rule  is,  however,  now  no  longer  correct,  for 
under  the  Judicature  practice  it  is  provided  (m),  that 
anything  may  be  set  oflf  by  way  of  counter-claim,  even 
although  sounding  in  damages  (0). 


A  solicitor  is  not  absolutely  incapable  of  buying  from,  Pontion  of 
or  selling  to,  or  otherwise  contracting  with  his  client ;  SeSii^  with 
but  if  he  does  so,  it  is  incumbent  on  him,  on  the  con-  *^  client, 
tract  being  called  in  question,  to  show  either  that  the 
contract  was  perfectly  fair,  or  that  the  client  had  sepa- 
rate and  independent  advice ;  and  if  he  cannot  shew 
this,  it  will  be  set  aside  (p). 

(A)  See  Qodjrey  ▼.  DaUon,  6  Bing.  460,  467. 
(t)  Kemp  y.  Burt,  4  B.  &  A.  424. 
(k)  AtquUh  y.  AtquUh,  W.  N.  (1885)  31. 
(0  Chitty  on  Contracts,  538. 

(m)  Order  xix.  r.  3  ;  Order  xxi.  rr.  15,  17 ;  Indennaur's  Manual  of 
Practice,  76,  77. 
(0)  As  to  what  wiU  amount  to  negligence  in  a  solicitor,  see  Chitty  on 

Contracts,  541-543- 

{p)  See  hereon  Coekhum  y.  Edwards,  18  Ch.  D.  449 ;  51  L.  J.  Ch. 
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subpoena,  usually  one  shilling.    If  a  witness  who  is  not 
paid  a  proper  sum  for  his  expenses  yet  chooses  to 
attend,  he  is  justified  in  refusing  to  be  sworn  until  his 
When*  expenses  have  been  paid  (/).     But  though  a  witness 

entuiedtobe  ^^  always  entitled  to  his  expenses,  yet  he  is  not  en- 
paid  for  loM     titled  to  be  paid  for  his  loss  of  time  unless  he  is  a 

of  time.  ,  * 

professional  witness  called  not  to  give  evidence  upon 
some  matter  of  fact,  but  of  opinion,  e,g.  an  expert,  and 
then  he  is  so  entitled  {g).  The  proper  allowance  to 
an  ordinary  professional  man  beyond  his  expenses  is 
one  guinea  a  day  (A). 


Service  of 
■ubpcBoa,  &c. 


Service  of  a  subpoena  on  a  witness  must  be  personal, 
and  the  remedy  against  a  witness  for  not  attending  on 
his  subpoena  is  either  by  attachment  for  contempt  of 
Court  in  not  obeying  the  subpoena,  which  is  a  process 
of  the  Court,  or  by  an  action  for  damages  {%), 


IX.  Corpora" 
tions,  com- 
panioB,  and 
institutioni. 


A  Corporation  is  some  legal  body  always  known  by 
the  same  name,  and  perpetually  preserving  its  identity, 
and  it  may  be  either  a  corporation  sole,  that  is,  composed 
of  one  person,  e,g,  a  bishop ;  or  a  corporation  aggregate, 
that  is,  one  composed  of  many  persons,  e,g,  some  com- 
pany incorporated  by  Act  of  Parliament  {k).  Corpo- 
rations aggregate  may  be  created  either  by  Act  of 
Parliament,  charter,  or  letters  patent,  and  the  great 
peculiarity  as  to  their  contracts  is  that,  generally  speak- 
ing, they  must  be  under  their  common  seal.  To  this 
rule  there  are,  however,  exceptions,  which  may  chiefly 
be  stated  to  be  contracts  comprising  some  matter  of 
everyday  occurrence,  or  of  such  a  nature  as  to  be  actu- 
ally necessary,  these  being  valid,  though  not   under 


(/)  Chitty  on  Contracts,  545.  As  to  the  meaning  of  expression 
"bills  of  mortality,"  see  Wharton's  Law  Lexicon,  122. 

{g)  See  Webb  v.  Page,  I  C.  &  R  23  ;  Z«e  v.  Everrgt,  2  H.  &  N.  285. 

{h)  In  re  The  Working  Men*$  Mutual  Society  Limited,  21  Ch.  D.  831  ; 
51  L.  J.  Ch.  850  ;  30  W.  R.  93& 

(i)  See  also  as  to  witnesses,  poet,  part  3,  ch.  iL  on  Evidence. 

(le)  Williams'  Personal  Property,  34a 
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the  common  seal  (/) ;  thus,  in  the  case  just  cited,  it 
was  held  that  the  guardians  of  a  poor-law  union, 
who  had  given  orders  to  a  tradesman  to  supply  and 
put  up  water-closets  in  the  union  workhouse,  which 
he  had  accordingly  done,  could  not  afterwards  success- 
fully defend  an  action  brought  for  the  price  by  shew- 
ing that  there  was  no  contract  under  seal,  as,  for  the 
purposes  for  which  the  guardians  were  made  a  corpora- 
tion, it  was  necessary  that  they  should  provide  such 
articles. 

Companies  may  be  either  unlimited  or  limited,  and  p>ff®'*nce« 

•*^  •'  '  between 

now  any  company  consisting  of  seven  or  more  persons  limited  and 

J  ••  1.1.        1.         1.  i.    V  •      unlimited 

may,  and  if  more  than  twenty  persons  must,  be  regis-  oompaniee. 
tered  (m).  Associations  consisting  of  more  than 
twenty  persons,  and  not  so  registered,  are  illegal  associa- 
tions, and  parties  concerned  therein  are  not  entitled 
to  the  protection  or  assistance  of  the  Court  (n).  An 
unlimited  company  is  simply  a  combination  together 
of  several  persons  for  some  business,  and  the  members 
stand  in  the  position  of  ordinary  partners,  and  liable 
to  an  unlimited  extent  for  all  the  debts  of  the  partner- 
ship, and  the  ordinary  partnership  rules  will  generally 
apply  to  them  (o),  A  company  may,  however,  be 
limited  if  duly  registered  as  such  (p),  and  the  members 
are  then  only  liable  to  the  extent  of  their  respective 
shares  or  guarantees ;  so  that  any  person  contracting 
with  such  a  company  must  only  look  for  payment  to 
the  assets  of  the  company. 

Any  contract  made  by  a  registered  company  need  H©^  contracti 
only  be  under  such  company's  seal  when  the  same  by  registered 

companiea. 

H)  Clarke  v.  Cuckfidd  Union,  21  L.  J.  (Q.  B.)  349. 

(m)  25  ^  26  Vict  c.  89,  16.  4,  6. 

(n)  Sykes  v.  Beadon,  xi  Ch.  D.  170;  48  L.  J.  Gh.  822;  Smith  v. 
Anderton,  15  Ch.  D.  247  ;  50  L.  J.  Ch.  39 ;  29  W.  R.  21 ;  Jennings  v. 
Hammond,  9  Q.  B.  D.  225  ;  51  L.  J.  Q.  B.  493  ;  In  re  PadtUna  Assur- 
ance Association,  20  Ch.  D.  137  ;  Shaw  ▼.  Benson,  11  Q.  B.  D.  563 ; 
52  L.  J.  Q.  B.  575  ;  Crowther  v.  Thorley,  48  L.  T.  644;  31  W.  R.  564, 

(0)  For  which  see  ante,  pp.  136-146. 

(p)  25  &  26  Vict,  a  89. 
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would,  if  made  by  a  private  person,  require  a  seal ; 
where,  if  made  by  a  private  person,  writing  would  be 
necessary,  signature  by  some  person  authorized  by 
the  company  is  sufficient ;  and  where  no  writing  would 
be  necessary  if  made  by  a  private  person,  the  contract 
may  be  made  by  parol  by  some  person  authorized  by 
the  company  (q).  A  contract  made  by  a  person  on 
behalf  of  an  intended  company  cannot  afterwards,  on 
the  formation  of  the  company,  be  ratified  by  the  com- 
pany, but  a  fresh  contract  with  the  company  must  be 
entered  into  (r).  Shares  in  a  registered  company  may 
be  transferred  by  deed  duly  registered  at  the  company's 
office,  or,  in  the  case  of  such  a  company  limited  by 
shares,  when  shares  are  fully  paid  up,  by  simple  de- 
livery of  share  warrants  («). 


Liability  in 
respect  of 
oontracti  on 
behalf  of 
oharitiei  and 
institutioDS 
generally. 


With  regard  to  contracts  made  with  persons  acting 
on  behalf  of  institutions  and  associations,  such  as 
charities,  clubs,  and  the  like,  the  rule  is  that  the 
persons  making,  or  authorizing  the  making  of  the 
contract,  are  the  persons  liable,  unless  indeed  the 
other  party  has  specially  agreed  that  he  will  look  for 
payment  only  to  the  assets  of  the  institution.  And 
this  rule  applies  to  all  miscellaneous  undertakings,  it 
being  always  a  question,  when  a  person  disputes  his 
liability,  whether  he  in  any  way  authorized  what  has 
been  done  so  as  to  make  himself  liable.  Thus,  if  a 
person  becomes  one  of  a  committee  of  direction  of 
any  such  undertaking  or  institution,  this  will  be 
evidence  to  shew  that  he  has  made  himself  liable  for 
goods  supplied  for  its  purposes,  even  although  he 
himself  did  not  give,  or  assist  in  giving,  the  particular 


iq)  30  &  31  Viot  0. 131,  n.  37. 

(r)  In  re  Empreu  Engineering  Co.,  16  Ch.  B.  125  ;  29  W.  R.  342 ; 
43  L.  T.  74a. 

{$)  30  A:  31  Viot.  a  131,  Bs.  27-33.  '^^^  subject  of  oompanies  is  of 
snoh  general  importance  that  it  is  well  worthy  of  some  separate  attention 
by  every  student.  The  student  may  gain  a  fair  elementary  knowledge 
on  the  subject  from  the  perusal  of  Eustace  Smith's  Summary  of  the 
Law  of  Oompanies.  See  also  WiUiams'  Personal  Property,  Part  iii. 
Chap.  I. 
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order  in  question  (/).  The  mere  fact,  however,  of  a 
person  being  a  member  of  a  committee  of  management 
will  not  always  in  itself  serve  to  render  him  liable ;  it 
is  only  evidence  of  his  having  authorized  the  making 
of  the  contract.  Thus,  where  wine  for  a  club  had 
been  ordered  by  the  house  steward  of  the  club  according 
to  the  directions  of  the  committee  of  management,  in 
an  action  brought  against  two  members  of  that  com- 
mittee, it  was  held  that  it  was  a  question  for  the  jury 
whether  the  defendants  had  authorized  the  steward  to 
order  the  wine  in  question  (u). 


Contracts   in   the   relation  of  master  and  servant  X  Master 
may  be  conveniently  considered  under  three  heads,  "*  **'^^*"  ' 
viz. : — I.  As  to  the  hiring;  2.  As  to  the  power  of  the 
servant,  and  the  relation  between  the  parties  during 
the  service;  and  3.  As  to  the  determination  of  the 
service. 


Firstly,  then,  as  to  the  hiring. — There  may  be  an  Ai  to  the 
express  contract  for  the  hiiing  of  a  servant,  and  when  ^^^' 
there  is,  it  may  be  either  in  writing  or  by  parol,  unless 
it  is  a  hiring  for  a  period  beyond  a  year,  in  which 
case  writing  is  by  the  Statute  of  Frauds  necessary  (x)j 
and  it  may  perhaps  be  considered  doubtful  whether  a 
contract  for  hiring  and  services  for  life  does  not 
require  to  be  by  deed  (y).  In  every  express  contract 
of  hiring,  its  duration,  and  the  wages  in  respect  of  the 
hiring,  should  be  stated,  but  if  there  is  no  express 
contract,  but  simply  an  entering  into  a  service,  it  is 
called  a  general  hiring,  which  has  been  decided  to  be 
for  different  terms  according  to  the  nature  of  the 
service  (as  will    be  next  noticed),  but  in  respect  of 


(0  See  Chitty  on  Contracts,  227-229,  406,  407. 

(tt)  Todd  V.  Bmly,  8  M.  &  ViT.  505. 

{x)  29  Gar.  2,  c.  3,  B.  4,  ante,  pp.  48,  49. 

(y)  See  notes  to  Mkehell  y.  JUJfnolds,  i  &  L.  G.  417. 
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which  hiring  it  is  always  presumed,  unless  the  con- 
trary appears,  that  reasonable  wages  are  to  be  paid  (z). 


Effect  of 

general 

hiring. 


Differentkinda  Persons  occupyiug  the  legal  position  of  servants 
of  ^^u.  ^,y  be  classified  as  clerks,  domestic  or  menial  servants, 
and  servants  who  are  neither  in  the  position  of  clerks 
nor  domestic  or  menial  servants.  A  general  hiring 
of  a  clerk  is  a  yearly  hiring  determinable  by  three 
months'  notice,  or  an  equivalent  three  months'  wages 
(a) ;  a  general  hiring  of  a  domestic  or  menial  servant 
is  also  a  yearly  hiring,  but  determinable  by  a  month's 
notice,  or  an  equivalent  month's  wages  (b) ;  and  a 
general  hiring  of  other  kinds  of  servants,  though  it 
will  be  taken  primarily  as  a  hiring  for  a  year  (c), 
must  depend  more  especially  upon  the  circumstances 
of  each  particular  case,  as  indeed  it  must,  to  a  certain 
extent,  in  all  cases,  so  that  the  fact  of  a  servant's  wages 
being  payable  at  longer  or  shorter  periods,  as  the  case 
may  be,  may  alter  the  presumption  as  to  the  hiring 
and  the  length  of  notice  required,  as  also  may  any 
usage  or  custom  in  any  particular  trade  or  business. 
Although  a  general  hiring  of  a  servant  may  therefore 
be  construed  bs  a  hiring  for  a  year,  and  so  on  from 
year  to  year,  yet  as  it  need  not  necessarily  extend 
beyond  the  year,  it  is  valid  though  not  in  writing  (d). 


As  to  the 

power  of  the 
servant,  and 
the  relation 
between 
master  and 
servant. 


Secondly,  as  to  the  power  of  the  servant,  and  the  re- 
lation between  the  parties  during  the  service. — It  will 
be  at  once  seen  that  a  person  by  entering  into  another's 
service  becomes  that  other's  agent  for  certain  purposes, 
and  that,  therefore,  the  ordinary  principles  of  agency 


(z)  Chitty  on  Contracts,  526,  527.  Payment  of  wages  to  workmen 
in  public-houses  is  iUegal,  46  k  47  Vict  a  31. 

(a)  Fairman  v.  Oakford,  5  H.  &  N.  635. 

(6)  FaioceU  v.  Cashf  5  B.  &  Ad.  904.  The  housekeeper  of  a  large 
hotel  is  not  a  menial  servant,  and  cannot  be  dismissed  on  a  month's 
notice  in  the  absence  of  express  agreement :  LatcUr  v.  Linden,  10  Irish 
Rep.  C.  L.  188. 

(e)  BayUy  v.  Rimmdl,  I  M.  &  W.  506. 

{d)  Beetton  v.  CoUyer,  4  Bing.  309.  See  ae  to  contracts  not  to  be 
performed  within  a  year,  anlf,  pp.  47-49. 
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apply,  and  answer  the  question  of  his  power  to  bind  his  The  ordinaij 
master  by  his  contracts.  These  principles  of  agency  J^ney  apply 
have  already  been  considered,  and  the  very  great  differ-  ^  *^®»« 
ence  in  the  powers  of  a  general  and  special  agent 
pointed  out  {e) ;  and  it  follows  from  that  difiference, 
that  the  power  of  a  servant  to  bind  his  master  must 
depend  on  whether  he  is  merely  a  special  agent,  ap- 
pointed simply  to  do  some  particular  act,  or  whether  he 
is  a  general  agent,  having  a  power  given  him  by  his 
master  to  do  all  acts  of  a  certain  nature.  If  he  is 
of  the  former  kind,  then  any  contract  which  he  makes 
can  only  bind  his  master  when  strictly  in  conformity 
with  Ms  master's  orders ;  but  if  he  is  of  the  latter  kind, 
then  any  contract  he  may  make  will  bind  his  master, 
even  though  it  goes  beyond  his  master's  orders  in  the 
particular  case,  if  it  is  within  the  scope  of  his  ordinary 
and  usual  authority.  To  exemplify  this  by  an  in-  muBtntion. 
stance :  If  a  master  simply  once  directs  his  servant  to 
go  to  a  shop  and  purchase  certain  goods,  giving  him  the 
money  to  pay  for  them,  and  the  servant  misapplies  the 
money,  and  gets  the  goods  on  credit,  here  the  master 
will  not  be  liable  to  pay  for  them,  for  the  servant  was 
but  a  special  agent,  and  it  was  the  duty  of  the  shop- 
keeper to  inquire  into  the  extent  of  his  authority,  and 
the  getting  of  the  goods  on  credit  was  beyond  that 
authority ;  but  if  the  master  is  in  the  habit  of  sending 
his  servant  to  buy  goods  on  credit,  though  in  this 
instance  he  gives  him  the  money  to  pay  for  them,  and, 
instead  of  paying,  the  servant  misapplies  the  money 
and  gets  them  on  credit,  the  master  will  be  Liable  to  pay 
for  them,  because  the  servant  was  a  general  agent,  and 
his  act  comes  within  the  scope  of  his  ordinary  authority. 

A  master  is  liable  for  his  servant's  torts   when  Ai  to  torts 
committed  by  the  servant  acting  in  the  course  of  his  a^MrJImt.    ^ 
ordinary  employment  and  duty,  but  he  is  not  liable 
criminally  for  his  servant's  unauthorized  acts  (/). 

(e)  See  ante,  p.  127 


(/)  See  hereon,  poti^  Part  2,  ch.  i. 
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Seryant  A  Servant  is  entitled  to  be  paid  wages  during  a  time 

paid  wages  ^  he  was  disabled  from  service  by  illness  (g),  and  the  re- 

*M^th^**'  h  ^^^^^^  between  an  ordinary  master  and  servant  (it  is 

temporay  otherwise  as  to  an  indoor  apprentice)  does  not  make  it 

^*  obligatory  on  a  master  to  provide  medical  attendance  or 

Maiter  not  mcdicines  for  his  servant ;  but  if  he  sends  for  a  medical 

bound  to  pro-  ....  i»i»  j.i_»Ti         ji.»  *!_• 

Tide  medical  practitioncr  for  his  servant  whilst  under  ms  roof,  he  is 
hiiMrJani/^'  liable,  and  he  cannot  deduct  from  the  servant's  wages 

any  expenses  incurred  thereby,  unless  it  was  specially 

so  agreed  (h). 

Matter  not  There  was  at  Common  Law  no  implied  contract  by  a 

iu<]bmn\fy  master  to  indemnify  his  servant  against  any  injury 
ralnit  in-  happening  in  the  course  of  his  employment,  or  even  not 
juries,  subject  to  cxpose  his  scrvaut  to  any  extraordinary  risks  (t) ; 
LiabiuVAc"  but  there  was  always  a  duty  cast  on  him  to  make  use 
^^^'  of  proper  tackle  and  machinery  in  his  business,  and  also 

to  employ  duly  competent  co-servants ;  and  if  any  in- 
jury arose  to  the  servant  through  the  non-observance 
of  such  duties,  the  master  was  liable  (k).  This  subject 
has  been  considerably  affected  by  the  Employeis' 
Liability  Act,  1880  (/),  which  is  hereafter  fully  dealt 
with  (m). 

As  to  the  Thirdly,  as  to  the  determination  of  the  service. — The 

of  SiTaenSoe!  general  way  in  which  this  happens,  is  by  notice  either 

by  the  master  or  the  servant,  the  length  of  which  notice 

varies  according  to  the  contract  for  hiring  or  the  nature 

of  the  service  (n). 


iff)  Oukson  ▼.  StoMif  i  K  ft  £.  248. 

{h)  See  Chitty  on  Contracts,  532  ;  and  the  principle  that  a  master  is 
not  bound  to  provide  medical  attendance  or  medicines  for  his  servant  is 
the  same,  even  although  the  servant's  illness  has  arisen  through  an 
accident  which  occurred  in  performing  his  duties  as  servant,  unless 
indeed  it  arose  in  such  a  way  that  the  master  could  be  held  liable  for 
it 

(f)  RUey  V.  Baxendale,  6  H.  &  N.  44C. 

(k)   Wilton  V.  Merry,  L.  R  X  H.  L.  Sc.  526. 

{l)  43  &  44  Vict  c.  42. 

{m)  QeepoH,  pp.  394-397- 

(n)  As  to  which  see  ante,  p.  204. 
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In  giving  the  notice,  it  is  not  necessary  to  allege  any  w^hen  muter 
reason  for  it ;  and  in  the  following  cases  the  master  M^ant  witht^ 
will  be  justified  in  putting  an  end  to  the  contract  of  ®^*  notice, 
service  without  any  notice : — 

1.  When  the  servant  unlawfully  absents  himself 
from  his  work. 

2.  If  he  proves  to  be  incompetent  to  perform  any 
particular  service  which  he  had  agreed  to  render. 

3.  If  he  refuses  or  neglects  to  obey  his  master's 
reasonable  orders ;  and 

4.  If  he  is  guilty  of  any  gross  moral  misconduct,  or 
of  habitual  neglect  in  the  performance  of  his  duties. 

And  in  these  cases  the  servant  will  only  be  entitled 
to  wages  already  accrued  due,  so  that  if  his  wages  are 
payable  monthly,  and  he  is  discharged  in  the  middle 
of  a  month,  he  forfeits  his  right  to  any  part  of  such 
month's  wages  (o). 

The  death  of  either  master  or  servant  will  operate  Death, 
to  dissolve  the  contract  of  service  (p). 

A  master  is  not  bound  to  give  his  servant  a  character,  ^raAter's 
but  if  he  does  so,  he  must  give  what  he  believes  to  be  i'*^ii»?y  " 

'  °  to  giving  a 

a  true  one ;  if  he  wilfully  gives  a  false  character,  he  character  to 
will  be  liable  to  an  action  for  libel  or  slander ;  but      '*'^*°  ' 
if  he  believes  it  to  be  true,  and  makes  it  honestly 
and  fairly,  without  exaggeration,  it  comes  within  the 
designation  of  a  privileged  communication,  and  he  is 
not  liable  (q). 

(0)  Ghitty  on  Contracts,  53a     As  to  the  measure  of  damages  in  an 
action  by  a  servant  for  wrongful  dismissal,  we  post,  Part  3,  ch.  I. 
( p)  Farrow  v.  WUion,  L.  R.  4  0.  P. 
Iq)  See  pottf  Part  2,  ch.  5. 
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Many  important  points  in  the  relation  of  master  and 
servant  belong  to  the  second  division  of  this  work, 
viz.,  "  Torts,"  and  are  there  considered  (r). 


(r)  See  pott.  Part  2,  particularly  Ch.  6,  "  Of  Torts  arUiDg  peculiarly 
from  Negligence." 
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CHAPTER  VII. 

OP   CONTRACTS  WITH    PERSONS   UNDER  SOME  DISABILITY. 

In  this  chapter  will  be  considered  the  position  of  the 
following  parties  as  to  their  contracts  :  Infants,  married 
women,  persons  of  unsound  mind,  intoxicated  persons, 
persons  under  duress,  and  aliens. 

An  infant  in  the  eyes  of  the  law  is  a  person  under  l  infanta, 
the  age  of  twenty-one  years,  and  at  that  period  (which 
is  the  same  in  the  French  and  generally  in  the  Ameri- 
can law),  he  or  she  is  said  to  attain  majority ;  and  for 
hi8  torts  (a)  and  crimes  (b)  an  infant  may  be  liable ; 
but  for  his  contracts,  as  a  general  rule,  he  is  not  liable, 
unless  the  contract  is  for  necessaries.  The  law  as  to 
infants'  liability  on  their  contracts  was  much  altered 
by  the  Infants'  Relief  Act,  1874  (c),  but  to  properly 
understand  the  application  of  that  act  it  will  be 
necessary  to  first  notice  the  law  as  it  stood  before  its 
passing. 

On  his  contracts  for  necessaries  an  infant  is  now  and  infant  is 
always  has  been  liable ;  and  with  regard  to  his  other  oi*hu'oon^-*^' 
contracts,  they  were  not  formerly  actually  void,  but**^**'®.*" 
only  voidable,  and  accordingly,  from  the  earliest  times,  Q^y^^^  ^^. 
capable  of  ratification  after  he  came  of  age  without  any  J^acti  couia 
new  consideration ;  and  it  was  held  that  any  act  or  ratified, 
declaration  which  recognized  the  original  contract  as 


(a)  As  to  torts,  see  pott,  Part  IL 

{b)  Hegina  v.  M*lhnald,is  Q.  B.  D.  323. 

(«)  37  &  38  Vict  c.  62. 
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Lord  Tenter- 
den'0  Act. 


binding  was  sufiScient  ratification  (d).  But  by  Lord 
Tenterden's  Act  (e)  it  was  provided  that  no  action 
should  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratification 
after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  were 
made  by  some  writing  signed  by  the  party  to  be  charged 
therewith  (/).  As  to  contracts  not  for  necessaries, 
therefore,  the  law,  until  lately,  was  that  they  might  be 
ratified  by  the  infant  after  coming  of  age  by  writing 
duly  signed  by  him. 


Infantn' 
Belief  Act, 
1874, 


But  this  is  no  longer  so,  for,  by  the  Infants'  Belief 
Act,  1 874  (ff),  it  is  enacted  that "  all  contracts,  whether 
by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent  or  to  be 
lent,  or  for  goods  supplied  or  to  be  supplied  (other  than 
contracts  for  necessaries),  and  all  accounts  stated  with 
infants,  shall  be  absolutely  void :  provided  always,  that 
this  enactment  shall  not  invalidate  any  contract  into 
which  an  infant  may  by  any  existing  or  future  statute, 
or  by  the  rules  of  common  law  or  equity,  enter,  except 
such  as  now  by  law  are  voidable  '*  (h) ;  and  that  "  no 
action  shall  be  brought  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratification 
made  after  full  age,  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shall  not  be  an} 
new  consideration  for  such  promise  or  ratification  after 
full  age  "  (i).     The  law,  therefore,  as  to  infants*  contracts 


{d)  See  cases  cited  in  Ghitty  on  Contracts,  151. 

(<)  9  Gea  4,  a  14,  s.  5. 

(/)  Signature  by  an  agent  was  not  sufficient,  and  19  &  20  Vict.  c.  97, 
•.  13,  made  no  difference  on  this  point. 

iff)  37  &  38  Vict.  c.  62. 

(h)  Sect.  I.    As  to  the  latter  part  of  this  section,  see  note  (i)  infrm, 

(t)  Sect.  2.  This  Act,  in  making  infants*  contracts  void,  does  not 
apply  to  the  powers  of  infants  in  certain  cases  to  convey  lands,  viz. : 
By  the  custom  of  gavelkind  at  the  age  of  fifteen  by  feoffment ;  on 
marriage  by  the  sanction  of  the  Court  under  18  k  19  Vict.  c.  43  ;  and 
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at  the  present  day  is,  that  they  are  absolutely  void  and 
incapable  of  ratification  unless  for  necessaries,  and  it 
has  been  decided  that  the  Act  applies  to  a  ratification 
made  after  its  passing  of  a  debt  contracted  prior  to 
it  (k). 

In  several  cases  since  the  Act,  the  point  has  been  Promise  to 
raised  of  the  position  of  a  person  who,  having  during  ™fant.**^ 
infancy  entered  into  a  promise  to  marry,  after  full  age 
recognises  the  promise  by  continuing  his  position  as 
before,  or  again  promises  to  marry  the  party  in  question. 
It  has  been  held  that  with  regard  to  ratification  the 
Infants'  Belief  Act,  1874,  applies  to  this  in  the  same 
way  as  to  other  cases,  and  that  in  the  absence  of  some 
distinct  evidence  of  a  new  promise  no  action  can  be 
maintained  (I),  It  is,  however,  in  such  cases  very  diffi- 
cult to  determine  whether  what  has  taken  place  is  in 
fact  a  new  contract,  or  is  only  an  attempted  ratification. 
Thus,  in  one  case,  the  defendant,  when  an  infant,  made  a 
promise  of  marriage  to  the  plaintiff,  and  the  day  after 
he  had  attained  his  majority  he  said  to  her,  "  Now  I 
may  and  will  marry  you  as  soon  as  possible."  It  was 
held  that  it  was  a  question  of  fact  for  the  jury  whether 
this  was  a  fresh  promise,  or  a  ratification  of  the  promise 
made  during  infancy  (m).  In  another  case,  the  defendant, 
who  had  promised  the  plaintiff  marriage  when  under 
age,  continued  in  the  same  familiar  position  with  her 
for  four  years  after  coming  of  age,  and  it  was  held 


by  the  sanction  of  the  Court  for  payment  of  debts  nnder  I  Wm.  4,  c  47, 
the  latter  part  of  section  i  providing,  as  is  stated  above,  that  it  shall 
not  operate  to  invalidate  any  contract  into  which  an  infant  may  by  any 
existing  or  future  statute,  or  by  rules  of  common  law  or  equity,  enter, 
except  such  as  are  by  law  voidable.  In  the  opinion  of  the  writer  also 
the  Act  makes  no  alteration  in  the  nile  that  a  lease  by  an  infant  is  good 
if  he  accepts  rent  after  he  comes  of  age,  because  the  accepting  of  rent 
does  not  operate  merely  as  a  ratification,  but  by  way  of  estoppel.  And 
see  also  Chitty  on  Contracts,  153. 

(k)  Ex  parte  Kibble,  re  Ondow^  L.  B.  10  Ch.  373  ;  44  L.  J.  Bk.  63. 

(0  Coxhead  v.  Mullia,  3  C.  P.  Div.  439 ;  47  L  J.  C.  P.  761. 

(m)  NorthcoU  v.  Doughty,  4  C.  P.  D.  3S5., 
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that  there  was  here  evidence  to  go  to  the  jury  of  a 
new  promise  having  been  made  (n). 


The  meaning 
of  the  term 
"  necesMtriet. 


»» 


An  infant  being,  however,  still,  as  formerly,  liable 
for  necessaries,  it  is  important  to  properly  understand 
the  meaning  of  that  term.  It  must  follow,  as  a  matter 
of  course,  that  it  will  include  all  things  essential  for 
existence,  and  without  which  a  person  cannot  reasonably 
be  supposed  to  live,  viz.  ordinary  lodging,  food,  and 
clothing ;  but  it  has  a  much  wider  application  than  this, 
and  many  things  not  actually  essential  to  existence  are 
included  under  it.  The  rule  as  to  what  will  be  deemed 
necessaries  has  been  stated  as  follows:  ''AH  such 
articles  as  are  purely  ornamental  are  not  necessary,  and 
are  to  be  rejected,  because  they  cannot  be  requisite  for 
any  one ;  and  for  such  matters,  therefore,  an  infant 
cannot  be  held  responsible  But  if  they  are  not  strictly 
of  this  description,  then  the  question  arises  whether 
they  were  bought  for  the  necessary  use  of  the  party,  in 
order  to  maintain  himsdf  properly  in  the  degree^  state, 
and  station  of  life  in  which  he  moved  ;  if  they  were,  for 
such  articles  the  infant  may  be  responsible  "  (o). 


Instance. 


To  take  an  instance  to  exemplify  this  rule,  it  has 
been  held  that  an  infant  is  liable  for  the  price  of  horses 
bought  by  him  if  his  position  warranted  his  keeping 
horses,  or  if  riding  was  recommended  by  his  medical 
adviser  (p).  To  enumerate  a  number  of  cases  in  which 
things  have  or  have  not  been  held  to  be  necessaries 
would  be  useless,  and  the  answer  to  the  question  of  what 
are  necessaries  for  which  an  infant  will  be  liable,  may 
be  shortly  stated  to  be,  that  he  will  be  liable,  not  merely 
for  the  bare  essentials  of  life,  but  also  for  education,  and 


(n)  Ditcham  v.  VTarraU,  5  C.  P.  D.  410 ;  49  L.  J.  C.  P.  688 ;  29 
W.  R.  59.    Lord  Coleridge,  however,  dissented  from  this  view. 

(o)  Per  Parke,  B.,  in  Petcn  v.  Fleming^  6  M.  &  W.  47  ;  cited  in 
Broom's  Corns.  595.  See  also,  as  to  meaning  of  term  **  neceflsaries," 
Skrine  v.  Gordon,  9  Irish  Reps.  C.  L.  479. 

(p)  Hart  V.  Prater,  I  Jar.  623. 
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generally  for  anything  suitable  to  his  rank  and  condi* 
tion  in  life,  and  it  will  always  be  a  question  for  the 
jury  whether  an  infant  is  liable  or  not  in  every  parti- 
cular case  (q).     Where  an  infant  is  sued  for  the  price  Endenoe  to 
of  goods  supplied  to  him  on  credit,  he  may,  for  the  "e^,^^/."*** 
purpose  of  shewing  that  they  were  not  necessaries,  give 
evidence  that  when  the  order  was  given  he  was  already 
sufficiently  supplied  with  goods  of  a  similar  description, 
and  it  is  immaterial  whether  the  plaintiff  did  or  did 
not  know  of  the  existing  supply  (r).     If  an  infant  has  Neoetsaries  for 
a  wife  or  children,  he  will  be  equally  liable  for  neces-  JJifd^n. 
saries  supplied  to  her  or  them  as  if  supplied  to  him- 
self (a). 

The  statement  that  an  infant  is  liable  for  necessaries  ^"il^^J?*? 

not  liable  for 

must,  however,  be  taken  with  the  following  restriction,  necesMriea  if 

.!,.•  '    £      A.    '  'J*  J         ^v  .1  residing  under 

viz.,  that  if  an  infant  is  residing  under  the  parental  the  parontai 

roof,  he  cannot  generally  be  made  responsible  even  for  '^°'- 

necessaries,  for  in  such  a  case  the  presumption  is  that 

the  credit  is  intended  to  be  given  to  the  parent,  and 

not  to  the  infant  (t).     It  must  not,  however,  from  this,  Nor  i»  the 

^  '  '  parent  neces- 

be  taken  as  law,  that  in  such  a  case  the  parent  is  sariiy  liable, 
necessarily  liable  for  such  things  supplied  to  his  child 
living  with  him,  for  he  is  not  so  liable  as  a  matter  of 
course,  it  being  always  necessary,  to  render  the  parent 
liable,  to  shew  that  he  in  some  way,  either  by  a  prece- 
dent act  or  a  subsequent  ratification,  authorized  his 
child  to  contract  and  to  bind  him ;  for  if  he  has  in  no 
way  given  any  authority,  he  is  no  more  liable  to  pay  a 
debt  contracted  by  his  child,  even  for  nec3ssaries,  than 
a  stranger  would  be.  But  slight  evidence  of  the  parent's 
authority  will  usually  be  sufficient,  so  that,  if  goods 
are  delivered  at  the  parent's  uesidence,  this  will  primd 


(9)  See  hereon,  Ryder  v.  WombweU^  L.  R.  4  Ex.  32  ;  and  also  Chittj 
on  Contracts,  141,  145. 

(r)  Bainet  v.  Toye^  13  Q.  B.  D.  410;  53  L.  J.  Q.  B.  567;  33 
W.  R  1$. 

(«)  Turner  ▼.  7\ri^,  i  Str.  168  ;  Ohittj  on  Contracts,  142. 

\t)  Chitty  on  Contracts,  15a 
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Infant  not 
liable  for 
money  lent 
unless  ad- 
yanced  to  buy 
necessaries. 


Nor  is  be  liable 
merely  because 
he  has  repre- 
sented himself 
to  be  of  age. 


Infant  not 
liable  on  a 
bill  or  note, 
though  for 
necessaries. 


Infancy  is 
a  personal 
priTilege. 


fojdt  raise  a  presumption  of  his  liability  (u) :  though, 
if,  directly  he  heard  of  the  goods  or  saw  them,  he 
objected  to  them,  this  would  operate  to  rebut  that 
liability. 

For  money  lent  to  an  infant  not  for  the  purposes  of 
buying  necessaries  he  is  of  course  not  liable,  but  if 
money  is  advanced  to  him  to  procure  necessaries,  and 
is  so  expended  by  him,  the  court  may  order  repayment 
to  the  lender,  on  the  ground  that  he  stands  in  the  place 
of  the  infant's  creditor,  who  could  have  recovered 
against  him  had  his  claim  not  been  satisfied  (x).  The 
mere  fact  of  a  person  having  fraudulently  represented 
himself  to  be  of  age  when  in  fact  he  was  an  infant 
is  not  sufficient  to  render  him  liable.  Thus  where 
an  infant  had  obtained  a  lease  of  a  furnished  house  on 
an  implied  representation  that  he  was  of  full  age,  it 
was  held  that  although  the  lease  must  be  declared  void 
and  possession  ordered  to  be  delivered  up,  yet  the 
infant  was  not  liable  for  use  and  occupation  (y). 

An  infant  is  not  liable  on  a  bill  of  exchange  or  pro- 
missory note  to  which  he  is  a  party,  although  it  was 
given  for  necessaries  (i) ;  but  such  a  bill  is  good  as 
against  the  other  parties  thereto  (a),  and  the  infant, 
though  not  liable  on  the  bill,  could  yet  be  sued  on  the 
original  debt  for  necessaries. 

Infancy  is  a  personal  privilege,  and  does  not  affect 
the  other  contracting  person's  liability,  so  that  though 
an  infant  is  not  liable  generally  to  be  sued  on  his  con- 
tracts, he  is  capable  of  suing,  which  forms  one  exception 
to  the  rule  that  mutuality  is  necessary  to  the  con- 
tract (6).     An  infant  cannot,  however,  sue  for  specific 


(tt)  Gbitty  on  Contracts,  150. 

(x)  Martin  v.  QaJU^  4  Ch.  D.  428 ;  46  L.  J.  Gh.  84 ;  Bateman  v. 
KingtUm,  6  L.  R.  Ir.  328. 

(y)  LemprUre  v.  Lange,  12  Ch.  D.  675.  See  also  Bateman  v. 
Kingston,  6  Ji  R.  Ir.  328. 

{2)  Chitty  on  Contracts,  145. 

(a)  4c  &  46  Vict  c.  61,  8.  22  (2). 

(6)  Chitty  on  Contraets,  154. 
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performance  of  a  contract  (c),  and  with  regard  also  to 
an  infant's  agreement  to  buy  land  it  appears  that  the  infant's  agree- 
Infants'  Eelief  Act  does  not  apply,  and  that  such  a  con-  ^^  ^  ^"^ 
tract  is  voidable  by  the  infant,  and  on  his  attaining  his 
majority  he  may  either  avoid  or  affirm  it  as  be  thinks 
proper,  and  if  he  dies  under  age  his  representatives  have 
the  like  privilege  If,  however,  an  infant  contracts  for 
the  purchase  of  an  estate  and  pays  a  deposit,  and  after- 
wards on  his  attaining  twenty-one  refuses  to  complete 
the  purchase,  he  cannot  recover  back  his  deposit,  unless 
indeed  the  vendor  practised  fraud  in  procuring  its  pay- 
ment, when  he  can  (d). 

Although  an  infant's  contract  to  marry  stands  on  the  infant  not 
same  footing  as  any  ordinary  contract  he  enters  into,  i.e.  contmct  to 
the  infant  is  not  liable  on  it,  but  can  sue  in  respect  of  m&rry. 
it,  yet  if  the  infant  actually  completes  the  contract  by  But  if 
going  through  the  marriage  ceremony  in  the  manner  SS^^Le  it 
prescribed  by  law,  then  if  a  male  and  of  the  age  of  four-  }*.  gepenaiy 
teen  or  upwards,  or  a  female  and  of  the  age  of  twelve 
or  upwards,  it  is  absolutely  binding ;  or  if  under  those 
ages  but  not  under  the  age  of  seven,  then  he  or  she 
may  avoid  the  marriage  on  arriving  at  such  ages  re- 
spectively, but  if  either  party  is  under  the  age  of  seven 
then  the  marriage  is  absolutely  void. 

An  infant  may  bind  himself  as  an  apprentice  because  Liability 
that  is  for  his  benefit,  and  if  he  misbehave  himself  the  apprentice, 
master  may  correct  him  in  his  service  or  complain  to  a 
justice  of  the  peace  to  have  him  punished  according  to 
the  statute ;  but  the  master  cannot  sue  the  infant  upon 
a  covenant  in  the  apprenticeship  indenture,  though  of 
course  he  can  sue  the  father  or  other  person  who  may 
have  joined  in  the  indenture  and  covenanted  (e). 

The   position  of   married  women  as  to  their  con-  il  Married 


women. 


(c)  Bateman  v.  Kingaion,  6  L.  R.  Ir.  338. 

(d)  I'rideaux's  Conveyancing,  vol  I  192.  ] 

(e)  Chitty  on  GontractB,  143. 
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tracts  may  be  conveniently  considered  in  the  following 
order : — 

1.  As  to  their  contracts  made  before  marriage. 

2.  As  to  their  contracts  made  after  marriage,  and 
during  cohabitation ;  and 

3.  As  to  their  contracts  made  after  marriage  and 
daring  separation. 

I.  Aji  to  their       Firstly,  then,  as  to  contracts  made  be/ore  marriage^ 
madrbefore     ^^^  ^^^  ^^  ^  apparent  that  there  may  be  a  benefit  or 
marriage.        ^  liability  in  respect  of  them,  and  any  such  benefit 
being  an  outstanding  right  is  a  chose  in  action.     The 
Kights  of        effect  of  marriage  upon  personal  property  in  possession 
t^f^^r^      1^^  ^^^^  lately  been  that  it  operated  as  an  absolute  gift 
■onai  property,  of  it  in  law  to  the  husbaud,  so  that  from  that  time  it  was 
no  longer  her  property,  but  his  in  every  way;  but 
with  regard  to  mere  choses  in  action  this  has  never 
been  so,  for  to  entitle  the  husband  to  them,  he  must 
have  reduced  them  into  possession,  and  if  he  did  this 
-then  they  formed  part  of  his  estate  in  the  same  way 
as  choses  in  possession ;  but  if  he  did  not  reduce  them 
into  possession,  and  his  wife  died,  he  would  not  then 
be  entitled  to  them  jure  mariti  (that  is  in  his  capacity 
of  husband),  but  only  by  taking  out  letters  of  adminis- 
tration to  his  wife,  and  thus  constituting  himself  her 
legal  personal  representative,  which  made  a  very  great 
difference,  for  if  he  took  jure  mariti  he  was  not  bound 
to  pay  her  debts  which  might  possibly  exist.     If  the 
wife  survived  the  husband,  then  her  choses  in  action 
not  having  been  reduced  into  possession  survived  and 
What  is  a       belonged  to  her.     To  constitute  a  sufficient  reduction 
redaction  into  ^^^  posscssion  by  the  husband  it  was  technically  said 
poweuioD.       i^i^at  he  must  take  some  step  shewing  his  disagreement 
to,  and  extinguishing,  the  interest  of  his  wife,  eg.  of 
course  the  actually  receiving  the  principal  money  would 
always  so  operate,  though  not  the  mere  receipt  of 
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interest,  and  again,  the  recovery  of  judgment  in  an 
action  brought  by  husband  and  wife  would  be  suffi- 
cient (/). 

With  regard,  however,  to  all  marriages  on  or  after  Married 
1st  January  1 883,  it  is  now  provided  that  all  property  j^opSrty  Act, 
which  a  woman  is  then  possessed  of,  as  well  as  property  '^^^ 
she  shall  thereafter  acquire,  shall  be  to  her  separate 
use  (^).     This  is  also  to  be  the  case  as  regards  any 
property  acquired  on  or  after   ist  January  1883  by 
any  married  woman,  whenever  married  (A). 

As  to  the  liability  of  the  husband,  at  common  law  LiaMUtj  of 
the  rule  was  absolute  that  he  was  liable  for  all  his  wTflJ^J^in''.'' 
wife's  contracts  and  debts  entered  into  and  contracted  ^*«  ^^^ 

before 

by  her  before  marriage,  and  also  for  her  torts,  whether  marriage. 
he  had  any  property  with  her  or  not ;  but  this  liability 
ended  with  her  death  unless  he  took  out  administra- 
tion to  her  choses  in  action,  when  he  would  still  be 
liable  as  administrator  to  the  extent  of  the  assets  (t), 
but  the  rule  has  now  been  very  materially  altered,  as 
is  next  stated. 

By  the  Married  Women's  Property  Act,  1870  (A),  Married 
it  was  provided  that  "  a  husband  shall  not  by  reason  J[^™ *"▼ 
of  any  marriage  which  shall  take  place  after  this  act  Act,  1870 
has  come  into  operation  (/),  be  liable  for  the  debts  of 
his  wife  contracted  before  marriage,  but  the  wife  shall 
be  liable  to  be  sued  for,  and  any  property  belonging 


(/)See  hereon,  Chittj  on  Contracts,  152-154.  The  subject  of 
married  women's  property  and  the  position  of  married  women  as  to 
separate  estate,  &&,  belongs  to  Conveyancing  and  Equity,  and  the 
student  is  referred  to  WiUiams  on  Real  Property,  Snell's  Principles 
of  Equity,  and  the  Married  Women's  Property  Acts,  1870  and  1882. 

ig)  45  &  46  Vict.  c.  75,  8.  2. 

{h)  Sect  5.  See  hereon  BayrUon  ▼.  CoUirUf  27  Ch.  D.  604 ;  53  L.  J. 
Ch.  1 1 12 ;  33  W.  K  41 ;  J2^  Tucker,  Smanud  v.ParfiU,  W.  N.  ( 1885),  148 ; 
54  L.  J.  Ch.  874. 

(t)  Chitty  on  Contracts,  157 ;  Addison  on  Torts,  55,  107  ;  Edwards 
and  HamUton's  Law  of  Husband  and  Wife,  117,  139. 

(*)  33  *  34  Vict.  c.  93,  s.  12. 

(I)  August  9,  187a 
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to  her  for  her  separate  use  shall  be  liable  to  satisfy 
such  debts  as  if  she  had  continued  unmarried."  This 
statute  did  not  alter  the  husband's  liability  for  his 
wife's  ante-nuptial  torts  (m). 

injuttioe  A  very  short  trial  of  the  provision  in  the  act  of 

tM«*p«>^wion.  1870  showed  that  as  it  stood  it  was  too  extensive,  for 
it  created  a  possible  manifest  injustice.  It  provided 
that  the  husband  should  never  be  liable  for  his  wife's 
ante-nuptial  debts  ;  but  yet  in  many  cases  the  husband 
might  have  property  through  his  wife,  and  it  not  being 
to  the  wife's  separate  use,  the  creditor  had  no  hold  on 
it.  Supposing  that  a  woman  possessed  of  ;^iooo,  no 
separate  estate,  and  owing  several  debts,  married, — 
the  consequence  under  this  provision  would  be  that 
the  husband  would  take  the  ;£^iooo  by  the  act  of 
marriage,  and  through  him  the  wife  would  reap  the 
benefit  of  it,  and  yet  the  creditors  would  not  have  any 
claim  against  either  the  husband,  the  wife,  or  the 
property,  though  manifestly  in  common  justice  they 
ought  to  be  paid  out  of  the  ;^iooo.  It  will  be  noticed 
that  this  provision  did  not  apply  to  the  liability 
of  the  husband  where  the  marriage  had  taken  place 
prior  to  the  coming  into  operation  of  the  act  (Aug.  9, 
1870), 


Married  The   injustice   of    the   provision    in   the   Married 

Property  Act   Womcu's  Property  Act,  1870,  was,  however,  to  a  cer- 

aST'is"*'**     tain  extent  remedied  by  the  Married  Women's  Property 

Act  Amendment  Act,  1874  (n),  which  enacted  that 

"so  much  of   the   Married  Women's   Property  Act, 

Sect.  I.  1870,  as  enacts  that  a  husband  shall  not  be  liable  for 

the  debts  of   his  wife  contracted  before  marriage  is 

repealed,  so  far  as  respects  marriages  which  shall  take 

place  after  the  passing  of  this  act  (o) ;  and  a  husband 


(m)  Edwards  and  HamiIion*8  Law  of  HoslMnd  and  Wife,  139. 
(n)  37  &  38  Vict  c  5a 
(0)  July  30,  1874. 
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and  wife  married  after  the  passing  of  this  Act  may  be 
jointly  sued  for  any  such  debt "  (p) :  but "  the  husband 
shall  in  such  action  and  in  any  action  brought  for  seot.  2. 
damages  sustained  by  reason  of  any  tort  committed  by 
the  wife  before  marriage,  or  by  reason  of  the  breach 
of  any  contract  made  by  the  wife  before  marriage,  be 
liable  for  the  debt  or  damages  respectively  to  the 
extent  only  of  the  assets  hereinafter  specified ;  and,  in 
addition  to  any  other  plea  or  pleas,  may  plead  that  he 
is  not  liable  to  pay  the  debt  or  damages  in  respect  of 
any  such  assets  as  hereinafter  specified ;  or  confessing 
bis  liability  to  some  amount,  that  he  is  not  liable 
beyond  what  he  confesses;  and  if  no  such  plea  is 
pleaded,  the  husband  shall  be  deemed  to  have  con- 
fessed his  liability  so  far  as  assets  are  concerned  "  (q). 
The  Act  also  goes  on  to  provide  that,  "  if  it  is  not  Sect.  3. 
found  in  such  action  that  the  husband  is  liable  in 
respect  of  any  such  assets,  he  shall  have  judgment  for 
his  costs  of  defence,  whatever  the  result  of  the  action 
may  be  against  the  wife  "  (r) ;  and  that  "  when  a  bus-  Scot.  4. 
band  and  wife  are  sued  jointly,  if  by  confession  or 
otherwise  it  appears  that  the  husband  is  liable  for  the 
debt  or  damages  recovered,  or  any  part  thereof,  the 
judgment  to  the  extent  of  the  amount  for  which  the 
husband  is  liable  shall  be  a  joint  judgment  against 
the  husband  and  wife ;  and  as  to  the  residue  (if  any) 
of  such  debt  or  damages,  the  judgment  shall  be  a 
separate  judgment  against  the  wife  "  (s).  It  will  be 
noticed  that  the  provisions  of  this  Act,  which  includes 
torts  as  well  as  contracts,  do  not  apply  to  marriages 
that  took  place  prior  to  its  passing  (July  30,  1874). 

In  one  respect  the  provisions  of  the  Act  of   1874  Bell  r,  stocker. 
were  unsatisfactory,  for  it  enacted  that  the  husband  and 
wife  might  he  jointly  sued,  and  it  was  upon  this  decided 


ip)  Sect  I. 
(q)  Sect  2. 
(r)  Sect.  3. 
(«)  Sect  4. 
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that  a  husband  was  not  liable  after  his  wife's  death  for 
her  debts  contracted  before  the  marriage,  although  he 
had  had  assets  with  her  (t).  This  anomaly  no  longer 
exists  under  the  Married  Women's  Property  Act,  1882, 
which  is  stated  in  the  next  paragraph. 

Married  The  Married  Women's  Property  Acts  of  1870  and 

X^pirty  Act,    ^874  have  now  been  repealed,  except  as  regards  the 
188a.  rights  and  liabilities  of  persons  married  before  ist 

January  1883  (u),  as  to  whom  the  law  remains  as 
above  stated.  In  substance,  the  provisions  of  the  Act 
of  1 874,  on  this  point,  are  re-enacted,  it  being,  however, 
specially  provided  that  the  husband  and  wife  may  be 
sued  together  or  separately,  so  that  under  this  provision 
a  husband  is  liable  even  after  his  wife's  death  for 
her  ante-nuptial  debts  or  torts  to  the  extent  of  any 
assets  he  had  with  her  (x). 

SammaryaB         Any  questiou,  therefore,  as  to  the  liability  of  a 
husband  for  ^   husband  for  his  wife's  ante-nuptial  debts  or  torts  must 

'^^^t'ai  d^t  ^®P®^^  ^^  ^^®  ^^^®  ^^  ^^®  marriage :  if  it  took  place 
before  the  9th  of  August  1870,  he  is  liable  for  them 
all ;  if  between  that  date,  and  before  the  30th  of  July 
1874,  he  is  not  under  any  liability  in  respect  of  ante- 
nuptial debts,  but  he  still  remains  liable  for  ante-nuptial 
torts;  if  on  or  since  this  latter  date  and  prior  to  ist 
January  1883,  he  is  liable  for  either  ante-nuptial 
debts  or  torts  to  the  extent  of  the  assets  or  property 
which  he  has  or  acquires  with  or  through  his  wife,  but 
they  must  be  sued  together;  and  if  on  or  since  ist 
January  1883  he  is  liable  for  them  both  to  the  extent 
of  such  assets  or  property,  and  may  be  sued  together 
with  or  separately  from  his  wife. 

a.  Alto  con-         Secondly ,  as  to  contracts  made  after  marriage  and 

tracts  made 

during  cohabi'  ~    ' 

tation.  (<)  BeU  v.  Stacker,  10  Q.  R  D.  129 ;  52  L.  J.  Q.  B.  49 ;  31  W.  R. 

183. 

(if)  45  ft  46  Vict.  c.  75,  8.  22. 

(x)  Sects.  13-15.    Edwards  and  Hamilton's  Law  of  Husband  and 
Wife,  117,  140. 
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during  cohabitation.  Marriage  produced  a  general  dis- 
ability on  the  part  of  the  wife  to  contract,  so  that  no 
contract  that  she  might  make  would  be  binding  on  her, 
and  any  advantage  she  might  acquire  vested  in  her 
husband.  But  some  contracts  of  a  married  woman 
always  bound  her  separate  estate  in  equity  {y) ;  and, 
besides  this,  there  were  several  exceptions  to  the  rule, 
which  were  chiefly  as  follows : — 

1.  Where  the  husband  was  banished,  or  transported,  Catei  in  which 
or  sufifering  sentence  of  penal  servitude,  the  wife  could  t J^*  wm 
contract,  sue,  or  be  sued,  as  if  she  were  9^  feme  sole.       *!^J*  *"#*!!* 

'  '  '  *^  poiition  oi  ft 

femtioU, 

2.  Where  the  husband  had  not  been  heard  of  for  a 
period  of  seven  years,  she  might  also  do  so,  as  he  was 
then  presumed  to  be  dead  {z), 

3.  Where  a  judicial  separation  had  been  obtained 
under  the  Divorce  Act  she  might  also  do  so  (a),  or 
where  under  the  Matrimonial  Causes  Act,  1878,  a 
separation  order  had  been  obtained,  which  that  Act  pro- 
vides shall  have  the  same  effect  as  a  decree  of  judicial 
separation  (6). 

4.  Under  the  Divorce  Act  (c)  a  married  woman  may 
obtain  an  order,  called  a  protection  order,  when  she  has 
been  deserted  by  her  husband,  protecting  her  earnings 
or  property  acquired  since  desertion  from  her  husband 
and  persons  claiming  under  him.  Such  order  may  be 
obtained  from  the  Divorce  Division  of  the  High  Court 
of  Justice,  or  from  the  police  magistrate,  or  justices 
in  petty  session ;  but  if  from  either  of  the  latter,  the 
order  has  afterwards  to  be  registered  within  ten  days 


(y)  See  HuLme  ▼.  Tenant^  i  White  and  Tudor*B  Leading  Cases  in 
Equity,  521. 

(2)  See  Nepean  v.  Dof,  2  S.  L.  G.  584 ;  2  M.  &  W.  894. 

(a)  20  &  21  Vict  c.  85,  8.  25.  Of  course  if  an  actual  divorce  takes 
place  the  woman  is  again  actually  a /erne  iuU, 

(6)  41  Vict.  c.  19,  8.  4. 

(e)  20  &  21  Vict.  c.  85,  s.  21. 
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from  the  making,  with  the  registrar  of  the  county  court 
within  the  jurisdiction  of  which  the  wife  is  resident. 


rosition  under  And  now  bv  the  Married  Women's  Property  Act, 
Wome™^  1882  (d),  a  married  woman  may  generally  contract  in 
^^P*''"*^  ^^^  respect  of  all  separate  property  (e),  and  as  to  what  will 
be  her  separate  property,  everything  real  or  personal 
acquired  by  or  accruing  to  any  married  woman  on  or 
since  ist  January  1883  is  her  separate  property  (/), 
as  also  with  regard  to  women  married  on  or  since  that 
date  is  property  they  are  possessed  of  at  the  time  of 
the  marriage  (g).  All  deposits  in  post-oflBce  and  other 
banks,  annuities,  stocks,  or  funds,  in  a  married  woman's 
name  alone,  or  jointly  with  others ;  and  any  policy  of 
insurance  efifected  by  her  on  her  own  or  her  husband's 
life  is  also  her  separate  property  (A).  It  is  also  pro- 
vided that  a  married  woman  may  act  as  an  executrix, 
or  administratrix,  or  trustee,  in  the  same  way  as  a  feme 
sole  (i). 

Married  It  has  been  decided  that  a  married  woman  cannot 

ramioTbemade  be  made  a  bankrupt  in  respect  of  a  debt  for  which  she 
uniwi^tradinK  ^^  liable  cveu  though  she  has  a  separate  estate  (k) ;  but 

apart  from         — ' 

husband.  (d)  45  &  46  Vict,  a  75. 

(e)  Sect  I. 

(/)  45  A:  46  Vict.  0.  75,  8.  5.  And  see  hereon  the  caeee  referred  to 
in  note  (h)  ante,  p.  217. 

(g)  Sect  2. 

{h)  Sect  6,  9,  1 1.  Ab  to  the  principal  proviaions  contained  in  the 
Married  Women's  Property  Act,  1870  (33  &  34  Vict  c.  93),  aa.  1,2,  10, 
they  are  repealed  except  as  to  mattera  before  I  at  January  1 883.  Under 
that  Act  the  following  properties  were  to  be  thereafter  to  the  separate  use 
of  a  married  woman,  viz  ,  her  wages  and  earnings  acquired  in  any  occupa- 
tion carried  on  separately  from  her  husband  ;  any  depoait  made  by  her  in 
her  name  in  a  aavinga  bank  ;  any  aum  of  ;f  20  or  upwarda  in  the  public 
atocka  transferred  into  her  name ;  any  fully  paid-up  aharea  in  companies 
and  other  institutions  to  which  no  liability  is  attached,  transfened  to 
her  name,  and  any  policy  on  her  own  or  her  husband's  life  expressed  on 
its  face  to  be  to  her  separate  use.  By  the  same  Act  (sects.  7,  h)  it  was 
provided  with  regard  to  women  fnarried  after  the  passing  of  the  Act 
(August  9, 1870)  that  any  personal  property  coming  to  a  married  woman 
as  a  next  of  kin  under  an  intestacy,  any  sum,  not  exceeding  ;£'200, 
coming  to  her  under  a  deed  or  will,  and  the  rents  and  profits  of  any 
freehold,  copyhold,  or  customary  property  descending  to  her,  should  be 
to  her  separate  use. 

(t)  45  &  46  Vict  a  75,  ss.  18,  24 ;  /n  (Atf  Goods  of  Ayrti,  8  P.  D. 
168 ;  52  L.  J.  P.  98  ;  31  W.  R.  660. 

{k)  Ex  parte  Holland^  In  re  Beneage,  L.  R.  9  Ch.  App.  307 ;  43  L. 
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it  is  now  provided  by  the  Married  Women's  Property 
Act,  1882,  that  if  a  married  woman  is  carrying  on  a 
trade  apart  from  her  husband,  she  shall  in  respect  of 
her  separate  property  be  liable  to  the  bankrupt  laws  (I). 

A  married  woman,  until  lately,  has  sued  either  to-  Married 
gether  with  her  husband,  or  by  her  next  friend ;  but  or^defenSiIg. 
now  under  the  Married  Women's  Property  Act,  1882 
(m),  she  may  in  all  cases  sue  or  be  sued  as  if  she 
were  a  feme  sole,  and  her  husband  need  not  be  joined. 
She  may  sue  thus  even  though  the  cause  of  action 
arose  before  ist  January  1883  (71),  and  it  has  been 
held  that  as  a  married  woman's  right  to  bring  an 
action  in  her  own  name  dates  from  the  commencement 
of  the  Married  Women's  Property  Act>  1882,  she  may, 
within  the  statutable  limits  from  that  date,  bring  an 
action  for  a  cause  which  accrued  many  years  previously 
to  that  date  while  she  was  a  married  woman  (0). 

The  question  of  the  power  of  a  wife  living  with  The  wife's 
her  husband  to  bind  him  is  one  of  great  importance  ^,Ja1ng  the 
The  earliest  leading  case  constantly  referred  to  upon  ^aaband. 
the  subject  is  that  of  MarCby  v.  Scott  (p),  which  may  be  Manbyy,  Scou. 
taken  as  laying  down  the  broad  principle  that  a  wife's 
contract  does  not  bind  her  husband,  unless  she  act  by 
his  authority.     The  wife,  therefore,  may  be  said  to 
stand  in  the  position  of  an  agent,  but  to  some  extent 
as  an  agent  of  a  peculiar  kind ;  for  the  general  rule  is 
that,  apart  from  any  special  power  or  authority  that 
may  be  given  her,  from  her  very  position  of  Uving 
as  a  wife  (5),  she  is  presumed  to  be  invested  with  an 


J.  Bk.  85  ;  Ex  parte  J<me»,  In  re  Griuell,  12  Ch.  Div.  484 ;  48  L.  J. 
Bk.  109. 

{I)  4S  &  46  Vict  c.  75,  B.  1  (5). 

(m)  45  &  46  Vict.  c.  75,  B.  t  (2) ;  Order  xyi.  r.  16. 

(n)  Weldon  v.  Winslow,  13  Q.  B.  D.  784 ;  53  L.  J.  Q.  B.  528. 

(0)  Weldon  v.  Neal,  32  W.  R.  828 ;  51  L.  T.  289. 

{p)  2  S.  L.  C.  445  ;  I  Leyintz,  4. 

(q)  And  this  principle  applies  to  a  woman  living  with  a  man  as  his 
wife,  though  not  actually  married,  and  even  although  the  tradesman 
knows  she  is  not  married  :  Wa'mm  ▼.  Thrdxldf  2  Esp.  037. 
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Montague  r. 
Benedict, 


authority  to  bind  him  for  necessaries  suitable  to  his 
rank  and  condition  (r) ;  but  (as  was  decided  in  the  case 
of  Montague  v.  Benedict  (s) )  this  does  not  extend  to 
anything  beyond  actual  necessaries,  for  as  to  anything 
beyond  this  to  bind  the  husband  some  evidence  of  his 
assent  must  always  be  shown  {t).  This  case  of  Montofftte 
y.  Benedict  may  be  usefully  noticed  by  the  student 
upon  two  points;  firstly,  as  deciding  what  is  just 
stated,  and  secondly,  as  furnishing  an  instance  of  what 
will  and  what  will  not  be  deemed  necessaries,  it  there 
having  been  held  that  the  husband  being  a  certificated 
special  pleader,  and  living  in  a  house  at  the  rent  of 
jC^oo  a  year,  and  keeping  no  man-servant,  articles 
of  jewellery  to  the  amount  of  j^S^  supplied  to  the 
wife  in  the  course  of  two  months  were  not  neces- 
saries. As,  however,  has  been  noted  in  the  case  of 
infants  (u)y  what  are  and  what  are  not  necessaries  must 
always  depend  on  the  circumstances  of  each  particular 
case. 


Hnsband  not 
always  liable 
even  for 
necaiiaries. 


Seaton  y. 
BtntdieU 


But  a  husband  is  not  in  all  cases  absolutely  liable 
for  necessaries,  for  as  the  power  of  a  wife  to  bind  her 
husband  for  them  only  arises  from  his  preswmed  autho- 
rity to  her,  such  authority  is  liable  to  be  rebutted 
by  the  fact  that  she  was  kept  fully  supplied  by  her  hus- 
band with  all  necessary  articles.  This  is  shewn  by 
the  well-known  case  of  Section  v.  Benedict  (x)y  and  some 
of  the  remarks  of  Chief-Justice  Best  in  that  case 
may  be  well  quoted  as  illustrative  of  the  subject.  He 
says :  "  A  husband  is  only  liable  for  debts  contracted 
by  his  wife  on  the  assumption  that  she  acts  as  his 
agent.  If  he  omits  to  furnish  her  with  necessaries,  he 
makes  her  impliedly  his  agent  to  purchase  them.  If 
he  supplies  her  properly,  she  is  not  his  agent  for  the 


(r)  Etherington  v.  ParroU,  Lord  Raym.  1006. 

(f )  2  S.  L.  C.  483  ;  3  B.  A  0.  673. 

(0  See  Jetley  v.  Hill,  i  C.  &  E.  239. 

(«)  Anle^  p.  212. 

<x)  2  &  L.  G.  491 ;  5  Bing.  2S. 
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purchase  of  an  article  unless  he  sees  her  wear  it  without 
disapprobation  (y).  ...  It  may  be  hard  on  a  fashionable 
milliner  that  she  is  precluded  from  supplying  a  lady 
without  previous  inquiry  into  her  authority.  The  Court, 
however,  cannot  enter  into  these  little  delicacies,  but 
must  lay  down  a  law  that  shall  protect  the  husband 
from  the  extravagance  of  his  wife  "  (z). 

It  was  formerly  considered  that  when  a  husband  and  Effect  of 
wife  were  living  together,  provided  she  was  not  fully  fo^Mddhig  hw 
supplied  with  necessaries,  she  must  always  have  power  ^i^«  ^ 
to  bind  the  husband  for  them,  and  that  no  privcUelZeTslneV, or 
agreement  between  the  parties  would  deprive  her  of  tgireTecl*^ 
this  power,  but  it  must  be  communicated  to  the  trades- 
man (a).     But  this  is  not  now  law,  the  important 
case  of  Jolly  v,  Bees  (b)  clearly  deciding  that  any  JoUy  ▼.  Rees. 
agreement  between  the  husband  and  wife,  or  the  fact 
of  the  husband  forbidding  the  wife  to  pledge  his  credit, 
though  not  communicated  to  the  tradesman,  will  be  a 
bar  to  any  action  against  the  husband ;  and  the  Court, 
in  giving  judgment  in  that  case,  said,  "  Although  there 
is  a  presumption  that  a  woman  living  with  a  man,  and 
represented  by  him  to  be  his  wife,  has  his  authority  to 
bind  him  by  her  contract  for  articles  suitable  to  that 
station  which  he  permits  her  to  assume,  still  this  pre- 
sumption is  always  open  to  be  rebutted"     This  decision  Explanation 
may  at  first  sight  seem  somewhat  to  militate  against  mentioned 
the  principle  of  general  agency  before  explained  (c),  **"• 
that  a  principal  is  liable  for  all  acts  of  his  general 
agent  coming  within  the  scope  of  his  ordinary  autho- 
rity,  although  done  contrary  to  the  principars  direc- 
tions, if  they  were  not  known  to  the  contractee;  but 
the  reason  of  the  decision  is  that  the  wife  does  not, 


iy)  This  would  of  course  amount  to  an  authority  by  subsequent 
ratification. 

(z)  2  S.  L.  C.  494. 

(a)  See  Johnston  v.  Sumner,  3  H.  &  X.  261. 

(6)  IS  O.  B.  (N.S.)  628  ;  12  W.  R.  473  ;  43  L.  J.,  0.  P.  177  ;  Dehen- 
ham  V.  Mdlon,  6  Appi  Gas.  24 ;  50  L.  J.  Q.  B.  155  ;  29  W.  R.  141. 

(0)  AnU^p,  127. 

P 
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simply  as  wife,  actually  stand  in  the  position  of  general 
agent  for  her  husband,  but  is  only  presumed  to  do  so, 
and  that  the  presumption  is  always  liable  to  be  rebutted 
If  the  position  of  agent  is  actually  constituted  by  allow- 
ing the  wife  to  contract,  then  the  principle  of  JoUy  v. 
Bees  does  not  apply,  and  to  prevent  his  being  liable 
for  necessaries,  it  will  be  necessary  for  the  husband  to 
give  notice  to  the  tradesman. 

Correct  answer      To  Summarise  the  foregoing  remarks,  the  answer  to 
of  what^con-^**  the  qucstiou  of  what  contracts  of  a  wife,  who  is  living 
tracts  by  a       ^it^  h^j.  husband,  wiU  bind  him,  may  be  stated  as 
woman  liring   foUows : — All  her  coutracts  entered  into  with  his  ex- 
husban^d  will    press  or  implied  authority  will  bind  him,  and  his  autho- 
bind  him.        pj^^y  ^jjj  "^  implied  for  necessaries,  but  only  for  neces- 
saries {d) ;  and  this  implied  authority  is  liable  to  be 
rebutted  by  showing  that  she  is  already  fully  supplied 
with  necessaries  (e\  or  that  the  husband  has  forbidden 
her  to  pledge  his  credit,  or  they  have  so  agreed  be- 
tween themselves,  even   although   unknown   to  the 
tradesman,  unless  indeed  he  has  previously  actually 
constituted  her  his  agent,  when  this  must  be  com- 
municated to  the  tradesman  (/). 


3.  As  to  con- 
traots  made 
during  sepa- 
ration. 


Thirdly^  as  to  contrads  made  after  marriagey  but 
whilst  the  parties  are  living  separaie  and  apart  from  each 
other. — The  separation  never  made  any  difference  in 
the  wife's  former  incapacity  to  contract,  so  as  to  bind 
herself,  and  the  observations  previously  made  hereon, 
under  the  second  division  of  this  subject,  apply  equally 
here  (g) ;  but  the  wife's  power  to  bind  her  husband 
stands  on  a  totally  different  footing,  for  in  the  case  of 
husband  and  wife  living  together,  we  have  seen  that^ 
&om  their  so  living  together,  the  presumption  is  that 
the  husband  is  liable  for  necessaries ;  but  here  there 


(d)  Montague  v.  Benedict,  ante^  p.  224. 

(«)  Seaton  v.  Benedict^  ante,  p.  224. 

(/)  JoUy  V.  Bees,  Debenham  t.  MeUon,  ante,  p.  225. 

iff)  Ante,  pp.  220-226. 
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la  no  such  presumption,  and  it  is  always  incumbent 
on  a  creditor  seeking  to  charge  the  husband,  to  show 
that  the  wife  from  the  circumstances  of  the  separation, 
or  from  the  conduct  of  the  husband,  has  sueh  an  im- 
plied authority  (h).     The  wife's  power,  therefore,  to  The  wife's 
bind  her  husband  by  her  contracts,  depends  on  the  way  Eerholbud^ 
in  which  the  separation  occurred,  which  may  be  either  dependionthe 
by  the  fault  of  the  husband,  by  the  fault  of  the  wife,  the  Mpantioii 
or  by  mutual  consent  and  arrangement  ^^'^  * 

Where  the  separation  is  by  the  fault  of  the  husband.  Where  the 
e.g.  if  he  either  actually  turns  his  wife  away,  or  refuses  hj^ut^ 
to  receive  her,  or  behaves  in  such  a  way,  either  by  Jj^iJuibie for 
cruelty  or  otherwise,  as  to  render  it  impossible  for  her  neoeaauiee. 
to  continue  to  live  with  him,  unless  she  has  an  adequate 
allowance  for  maintenance  paid  to  her,  she  goes  forth 
to  the  world  with  full  authority  to  bind  him  for  neces- 
saries, which  authority  the  husband  cannot  deprive  her 
of,  even  though  he  gives  particular  notice  to  the  trades- 
man not  to  trust  her  (t),  and  in  this  case  for  the  hus- 
band  to   exonerate  himself  by  showing  a  separate 
allowance  it  is  a  question  for  the  jury  whether  or  not 
it  is  adequate  (k). 

Where  the  separation  is  by  the  fault  of  the  wife,  as  But  the 
if  she  elopes  and  lives  in  adultery  or  the  husband  turns  thrM^axiui^ 
her  away  for  adultery,  or  she,  voluntarily,  and  without  !jj|^,  ^   j^^ 
fault  on  his  part,  simply  leaves  him,  she  has  no  authority 
to  bind  him  for  necessaries  in  any  degree  (/). 

Where  the  separation  is  by  mutual  consent,  the  rule  Where  tepara- 
is,  that  the  wife  has  an  impUed  authority  to  bind  her  ooi»ent,™ha^ 

band  wiU  be 

{h)  See  JohnHon  ▼.  Sumner,  3  H.  &  K.  261 ;  Mainwarinff  ▼.  Ledie, 
M.  &  M.  18;  Eattland  ▼.  Burdidl,  3  Q.  B.  D.  432;  47  L.  J.  Q.  K 
Soa 

(i)  Joknttan  y.  Sumner,  3  H.  &  N.  261 ;  BouUon  v.  Prentiet,  Selwyn'e 

N.  P.  334- 

{h)  BodgkineonY,  Fletcher,  ^0§mp,  70;  BmmeUy.  Norton,  SC.  kV. 
506. 

(I)  Ghitty  on  Contracts,  173,  174;  2  S.  L.  C.  512. 
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liable  unlets  husband  foT  necessaries,  unless  there  is  some  express 
an  wfprew  °  agreement  between  the  husband  and  wife  on  the 
Ww'en'th  subject  of  the  separation  and  the  rights  of  the  wife, 
■epaniied  Although  it  was  at  one  time  considered  that^  in  such  a 
^^^  ^®**  case  as  this,  to  exonerate  the  husband  it  was  necessary 

to  show  that  the  wife  had  from  some  source  adeq^uate 
separate  maintenance,  it  appears  to  be  now  clear  that 
it  is  not  necessary  to  show  this,  but  that  when  the 
parties  separate  by  mutual  consent  they  may  make 
their  own  terms  and  conditions,  and,  so  long  as  the 
separation  exists,  these  terms  are  binding  on  them 
both  (m).  If,  however,  under  the  agreement  of  separa- 
tion, a  certain  allowance  is  to  be  paid,  if  it  is  not  kept 
up  the  wife  may  bind  the  husband  by  contracting  to 
the  extent  of  it  (n). 

Effect  of  notice      From  the  foregoing  remarks,  it  will  be  seen  that  to 

inthepapera        .  ,  ,  i  x-  ^.v 

byahuiband  givc  a  corrcct  auswcr  to  any  general  question  on  the 
be*anVw^il!bie*  P^^^^  ^^  ^  wife  to  bind  her  husband  during  separation, 
for  the  wife's  the  different  ways  in  which  the  separation  may  have 
occurred  must  be  given  (o).  The  student  may  perhaps 
have  sometimes  observed  in  the  newspapers  notices  by 
husbands  that  they  decline  to  be  answerable  for  the 
debts  of  their  wives,  and  applying  to  that  fact  what  is 
stated  in  the  previous  pages  on  the  subject  of  the  hus- 
band's liability,  he  will  see  that  any  such  notice  can 
have  no  legal  effect  or  object  where  the  parties  are 
actually  separated;  for  if  the  separation  has  taken 
place  by  the  wife's  fault,  there  is  no  need  for  any 
such  notice,  for  the  husband  is  not  liable  anyhow ;  if 
by  the  husband's  fault,  then  he  is  liable,  and  any  such 
notice  cannot  lessen  his  liability ;  and  if  by  mutual  con* 
sent,  the  husband  is  not  liable  if  the  arrangement  bet  ween 


(i»)  Biffen  V.  BigneU,  7  EL  &  N.  877 ;  31  L.  J.  Ex.  189 ;  EaH!and 
V.  Burehdl,  3  Q.  B.  D.  432  ;  47  L.  J.  Q.  B.  500. 

(n)  Nur»e  v.  Oraig,  2  N.  R.  148. 

(0)  See  hereon,  generally,  notes  to  Mavhy  ▼.  ScoU,  Montague  ▼.  Bene- 
diet,  Mid ^Seaton  ▼.  Benedictf  in  2  S.  L.  0.  495-5x7,  and  cases  there 
quoted. 
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them  is  that  he  shall  not  ba  However,  such  notice 
by  advertisement  may  have  some  effect  where  husband 
and  wife  are  living  together,  and  he  has  actually  con- 
stituted her  his  agent ;  for  in  such  a  case,  as  has  been 
pointed  out,  the  principle  of  private  notice  or  arrange- 
ment being  sufficient  does  not  apply  (p). 

If  a  husband,  by  his  conduct,  renders  it  necessary  Husbaod  is 
for  his  wife  to  protect  herself,  by  applying  for  him  to  ^t^oiMj^ 
be  bound  over  to  keep  the  peace,  the  costs  of  such  ap-  JJ^^IJ^"* 
plication  wiU  always  fall  on  the  husband,  and  he  will  necessary  by 
be  liable  to  an  action  by  the  solicitor  who  has  incurred      ^^  ^^ 
such  costs,  and  this  even  although  he  allow  and  pay  her 
separate  maintenance,  for  he  has  no  right  to  diminish 
her  means  by  his  improper  conduct  (q).     And  the 
same  rule  will  also,  generally  speaking,  apply  as  to  the 
costs  of  other  proceedings  rendered  necessary  by  his 
conduct,  e.g,  the  costs  of  the  institution  of  an  action 
for  divorce,  or  for  judicial  separation,  or  the  costs  of 
necessary  advice  taken  by  the  wife  (r). 

A  husband,  although  he  may  be  liable  under  the  Money  lent  to 
circumstances    for   necessaries  supplied   to   his  wife,  necessaries! 
would  not  at  law  have  been  liable  for  money  lent  to 
his  wife,  even  for  buying  necessaries  (s).     It  was,  how- 
ever, otherwise  in  Equity  if  expended  in  necessaries  (<), 
and  the  Equity  rule  now  prevails  (u). 

It  has  before  been  pointed  out,  in  considering  the  Effect  of  con- 
subject  of  agency,  that   if  a  married  woman  having  *^J®jJ^^JJ|^^ 

her  husband 

i  \    A  s        — ^  being  dead, 

(p)  Ante,  p.  226.  **         • 

iq)  Turner  v.  Bookes,  10  B.  &  E.  47. 

(r)  Brown  ▼.  Aekroyd,  5  £.  &  B.  819 ;  WUton  ▼.  Ford,  L.  R  3  Ex. 
63 ;  Otiateay  v.  HamiUon,  3  O.  P.  D.  393 ;  47  L.  J.  C.  P.  725.  The 
case  of  In  re  Hooper,  33  L.  J.  (Gh.)  300,  does  not  clash  against  the 
general  rule  stated  in  the  text,  the  reason  of  the  husband  being  there 
held  not  liable  being  that  there  was  no  reasonable  foundation  for  the 
wife's  proceedings,  but  in  so  far  as  any  observations  in  that  case  tend 
to  decide  that  to  render  the  husband  liable  for  the  cost  of  any  proceed- 
ings they  must  have  resulted  in  actual  success,  it  is  submitted  that  it  is 
clearly  not  law,  and  that  it  is  sufficient  that  there  was  a  reasonable 
ground  for  such  proceedings.     And  see  hereon,  2  S.  L.  C.  514,  5x5. 

(«)  Knox  V.  Buthell,  3  0.  B.  (N.S.)  334. 

it)  Deare  v.  SouUen,  L.  R.  9  Eq.  151. 

(li)  Jnd.  Act,  1873,  8.  25  (11). 
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thoogii  not      power  to  bind  her  husband  for  necessaries,  contracts  for 

by  her  ^  ^    ®^^^  nccessaries  after  his  death,  but  before  she  could 

possibly   have   known   thereof,  no   liability  therefor 

attaches  to  her  personally,  and  that  in  such  a  case  the 

husband's  estate  would  not  be  liable  either  (x). 

III.  Peraoni  Persous  of  unsouud  mind  may  be  either  idiots  or 
miDdT*'*"*  lunatics.  By  the  designation  idiot,  is  meant  a  person 
who  has  never  from  his  birth  upwards  had  any  glim- 
mering of  reason ;  whilst  a  lunatic  '*  is  one  who  hath 
had  understanding,  but  by  disease,  grief,  or  other  acci- 
dent, has  lost  the  use  of  his  reason  "  (y).  However, 
with  regard  to  these  two  classes  of  non-sane  persons 
this  distinction  is  of  no  practical  importance,  as  no 
person  is  now  found  an  idiot,  the  inquiry  as  to  the  com- 
mencement of  the  insanity  not  being  carried  back  to 
the  birth  (z). 

To  what  extent  It  was  formerly  considered  that  a  person  could  not 
mind^y^be^i!  ^^^  up  as  a  defence  to  an  action  on  a  contract  that  he 
defence.  ^as  of  unsound  mind  when  it  was  entered  into,  but 

this  is  no  longer  law  (a).  But,  although  unsoundness 
of  mind  may  be  set  up,  yet  it  must  not  be  thought 
that  it  will  form  an  answer  to  every  action  that 
may  possibly  be  brought;  for,  firstly,  a  person  of 
unsound  mind  is  liable  for  all  necessaries  suitable 
to  his  state  and  condition  in  life,  provided  no  advan- 
tage has  been  taken  of  his  mental  incapacity  (b); 
and,  secondly,  even  although  the  contract  may  not  be 
for  necessaries,  yet,  if  the  other  party  to  it  had  no 
notice  of  the  person's  want  of  mental  capacity,  and  the 
contract  was  bond  fide,  and  is  executed,  imsoundness  of 


(x)  See  ante,  p.  129  and  note  (o)  on  that  page,  and  casei  of  Smout  ▼. 
Hbeiy,  19  M.  &  W.,  Bladet  v.  Free,  9  B.  &  C.  167,  and  Drew  v.  Nunn, 
4  Q.  B.  D.  661 ;  48  L.  J.  Q.  B.  591 ;  there  referred  to. 

(y)  I  Bl  GouL  304. 

{»)  See  hereon,  Phillipe  on  Lonaoy,  224. 

(a)  Chittj  on  Contracts,  136. 

(6)  NeUan  ▼.  Duneombe,  9  Beav.  211 ;  Boater  v.  Earl  of  Porinnouih, 
C  B.  &  C.  170.  In  the  recent  case  of  In  re  Weaver,  21  CL  D.  615  ;  31 
W.  R.  224,  doubt  was  expressed  whether  if  a  person  supplies  neoes- 
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mind  will  be  no  defence  (c).  This  latter  principle  has 
been  well  stated  as  follows :  "  When  a  person  appa- 
rently of  sound  mindy  and  not  hnovm  to  he  otherwise^ 
enters  into  a  contract  for  the  purchase  of  property, 
which  is  fair  and  bond  fide,  and  which  is  executed  and 
completed,  and  the  property,  the  subject-matter  of 
the  contract,  has  been  paid  for  and  fully  enjoyed, 
and  cannot  be  restored,  so  as  to  put  the  parties  in 
9taiu  quOj  such  contract  cannot  afterwards  be  set  aside 
either  by  the  alleged  lunatic  or  those  who  represent 
him  "  {£). 

It  would  seem  that  if  a  contract  Ls  of  an  executory  Position  of  a 
nature,  a  person  of  unsound  mind  is  not  liable  on  it  so  Mun^^mind^' 
long  as  it  remains  executory,  but  if  for  necessaries,  and  J^^execuiOT 
any  part  of  it  is  executed,  then  he  is  liable  on  such  oontwcta. 
executed  part ;  if  not  for  necessaries,  then  he  will  only 
be  liable  provided  it  became  executed  before  the  other 
party  to  it  knew  of  his  want  of  mental  capacity. 

Any  acts  done  by  a  lunatic  during  a  lucid  interval  Acts  during  a 
are  perfectly  valid  (e).     The  mere  existence  of  a  de-  jJew  exute^ 
lusion  in  the  mind  of  a  person  making  a  disposition  ®'  delation, 
or  contract  is  not  sufficient  to  avoid  it,  even  though 
the  delusion  is  connected  with  the  subject-matter  of 
such  disposition  or  contract ;  it  is  a  question  for  the 
jury  whether  the  delusion  affected  the  particular  trans- 
action (/).     And  although  a  person  may  not  be  strictly 
of  unsound  mind,  yet  if  he  is  of  weak  capacity,  though 
this  by  itself  would  be,  generally,  no  ground  of  defence 
to  his  contract,  yet  it  may  afford  evidence  of  undue 

sariet  to  a  lunatic,  knowing  of  the  lunacy  at  the  time,  a  contract  on 
the  part  of  the  lunatic  to  paj  for  them  can  be  implied ;  but  the  judges 
carefully  abstained  from  deciding  the  point,  and  I  have  therefore  left 
the  statement  in  the  text  above  as  it  was  in  the  last  edition,  as  I  think 
what  principle  and  authority  there  are  in  the  point,  appear  to  incline 
that  way. 

(c)  NieU  V.  MorUy,  9  Ves.  478. 

\d)  See  judgment  in  case  of  MoUon  ▼.  Camroux,  2  Ex.  503. 

(e)  Chitty  on  Contracts,  138. 

( /)  Jenkint  v.  Morrii,  14  Ch.  Div.  674  ;  42  L.  T.  817. 
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influence,  misplaced  confidence,  or  imposition,  so  as  to 
render  the  act  a  constractive  fraud  (^). 

IV.  intoxi-  In  the  same  way  that  a  person  cannot  generally  (h) 

oKted  pen»oM.  gj^j^jj  himself  from  the  consequences  of  his  criminal 

act  by  showing  that  he  was  drunk  at  the  time,  it  was 
formerly  held  that  he  could  not  be  allowed  to  set  up 
his  intoxication  as  a  defence  to  an  action  upon  a  con- 
intoxication     tract  made  by  him.     However,  the  law  now  is,  that  if 

only  a  defence  ..  v  ,.         e  •    i.      •     !.•  j.x 

if  the  person  &  person  IS  in  such  a  state  of  intoxication  as  not  to 
what  h'e^waT  ^^ow  what  he  is  doing,  so  tliat,  indeed,  his  reason  is 
doing.  for  the  time  being  destroyed,  he  cannot  be  said  to  have 

any  agreeing  mind,  and  his  contract,  made  whilst  he 
is  in  such  a  state,  cannot  be  enforced,  unless  he  after- 
wards when  sober  ratifies  it,  which  he  may  do,  for  it  is 
only  voidable  and  not  absolutely  void.  And  intoxica- 
tion can  never  be  any  defence  to  an  action  for  things 
actually  supplied  for  the  person's  preservation  (i). 

v.  Persons  A  persou  is  said  to  be  under  duress  when  he  is  sub- 

under  duress.  JQ^t^^j  ^  great  terror  or  violence,  e.g.  if  his  person  is 
wrongfully  detained,  or  even  legally  detained  and 
excessive  and  unnecessary  violence  is  used,  or  if  he  is 
threatened  with  loss  of  life  or  serious  injury.  Any 
contract  made  by  a  person  who  is  under  duress  is,  as 
regards  him,  void,  and  cannot  be  enforced  against  him. 
And  though  a  contract  may  be  entered  into  under 
circumstances  that  would  not  at  common  law  have 
constituted  duress,  yet  such  circumstances  may  possibly 
amount  to  constructive  fraud,  so  as  to  afford  ground 
for  an  application  to  the  Chancery  Division  of  the 
High  Court  of  Justice  to  set  it  aside,  or  form  a  defence 
to  any  action  on  such  contract  (k). 


{g)  Ab  to  Constructive  Frauds,  see  Snell's  Principles  of   Equity, 
474-492. 

(A)  The  word  "  generally  "  is  used  here,  because  in  some  crimes  in 
'ich  it  is  necessary  to  show  malice,  drunkenness  may  sometimes  be 
n  as  evidence  to  rebut  the  existence  of  m^^lioe. 
See  hereon,  Ghitty  on  Contracts,  138,  139. 
See  further,  Snell's  Principles  of  Equity,  471. 
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An  alien  may  be  defined  as  a  subject  of  a  foreign  yi.  Aliens, 
state,  and  may  be  an  cUien  ami,  that  is,  a  subject  of  a 
friendly  state,  or  an  alien  enemy,  that  is,  a  subject  of  a 
state  at  enmity  with  ours. 

Contracts  with  aliens  may  be  considered  as  of  two 
classes : — 

1.  Their  contracts  as  to  pure  personal  property  ;  and 

2.  Their  contracts  as  to  land,  and  property  of  that 
nature. 

Firstly,  then,  as  to  the  former.     By  the  Act  to  amend  i.  Their  con- 
the  law  relating  to  aliens  (Z)  it  was  enacted  that  they  JJifre^tjJJa^^i 
might  hold  by  purchase,  gift,   bequest,   presentation,  property, 
or  otherwise,  every  kind  of  personal  property,  except 
chattels  real,  as  fully  and  effectually,  to  all  intents  and 
purposes,  and  with  the  same  rights,  remedies,  exemp- 
tions, privileges  and  capacities,  as  if  they  were  natural- 
born  subjects  of  the  United  Kingdom  (m).     But  with 
regard  to  the  contracts  of  aliens,  on  the  ground  of 
public  policy  and  expediency,  though  an  alien  ami 
might  contract  and  sue,  yet  the  contract  of  an  alien 
enemy  was  absolutely  void ;  and  even  with  regard  to 
the  contract  of  an  alien  ami,  if  after  the  contract  war 
broke  out,  so  that  he  thus  became  an  alien  enemy,  his 
remedy  here  was  suspended  until  the  war  ceased,  and 
he  again  became  an  alien  ami  (n).     The  Naturalization  NRturaiization 
Act,  1870  (0),  now  also  provides  that  real  and  personal    ® '  *  ^°' 
property  of  every  description  may  be  taken,  acquired, 
held,  and  disposed  of  by  an  alien,  in  the  same  manner 
in  all  respects  as  by  a  natural-born  British  subject ; 
and  that  a  title   to  real  and   personal  property  of 
every  description  may  be  derived  through,  from,  or  in 


il)  7  &  8  Vict  c.  66. 

(m)  Sect.  4. 

(fi)  See  Ghitty  on  Contracts,  181. 

(0)  33  Vict  c  14. 
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Buccession  to  an  alien,  in  the  same  manner  in  all 
respects  as  if  a  British  subject  (p),  provided  that 
this  shall  not  qualify  an  alien  for  any  office,  or  for  any 
municipal,  parliamentary,  or  other  franchise  (j),  nor 
shall  it  qualify  him  to  be  the  owner  of  a  British  ship, 
or  any  share  therein  (r). 


Distinotion  be-  It  may  be  Considered,  that,  by  reason  of  this  com- 
awTand^Sien  pfchensive  provision,  the  distinction,  as  to  their  con- 
enemy,  tracts,  between  an  aiien  ami  and  an  alien  enemy  is  now 

done  away  with,  and  that  an  aiien  enemy  may  contract 
and  sue  in  the  same  way  as  an  alien  ami  ;  but  as  the 
before-mentioned  distinction  was  founded  on  principles 
of  public  policy  and  expediency,  this  may  well  be  con- 
sidered as  somewhat  doubtful,  and  probably  the  dis- 
tinction still  exists  (s). 


a.  Their  oon- 
trftott  M  to 
Ud(L 


Secondly,  regarding  aliens'  contracts  as  to  land,  they 
were  until  lately  prohibited  from  holding  any  lands  in 
this  country,  except  that  an  alien  ami  might  hold  a  lease 
for  not  exceeding  twenty-one  years  for  the  purpose  of 
residence  or  occupation  of  himself  or  his  servants,  or  for 
the  purpose  of  any  business,  trade,  or  manufacture  (t) ; 
but  now,  under  the  provision  of  the  Naturalization  Act, 
1 870  (u),  real  as  well  as  personal  property  may  be  held 
by  an  alien. 


(p)  33  V>o*-  c.  14,  8.  2. 

iq)  Ibid. 

(r)  Ibid.  B.  14. 

{»)  The  learned  editon  of  the  work,  *'  Chittj  on  Gontracta,"  however, 
clearly  give  it  as  their  opinion  that  the  Naturalization  Act,  1870,  has 
done  away  with  all  such  distinction.  They  state  as  follows :  *'  As  the 
statute  appears  to  give  this  power  "  (the  power  of  holding  and  disposing 
of  all  property)  "  to  aU  aliens,  whether  they  be  the  subjects  of  a  friendly 
state  or  not,  and  whether  they  reside  in  this  country  or  not,  and  the 
power  so  given  cannot  be  enjoyed  without  entering  into  contracts  for 
the  taking,  acquiring,  and  disposing  of  real  and  personal  property,  it 
seems  to  follow  that  all  aliens  are  now  enabled  to  enter  into  such  con- 
tracts, and  may  now  enforce  by  action  in  our  courts  any  obligation 
arising  thereform." — See  Chitty  on  Contracts,  182. 

(0  7  &  8  Vict  c.  66,  s.  5. 

(u)  33  Vict  a  14,  ante,  pp.  233,  234. 
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An  alien,  although  not  in  this  countrj,  may  be  sued  An  alien  may 
here  if  the  cause  of  action  arose  within  the  jurisdiction,     ^^^    *"* 
but  no  writ  of  summons  in  such  a  case  can  be  issued 
without  the  leave  of  the  Court  or  a  judge.     The  writ 
itself  is  not  served  on  the  alien,  but  notice  of  it  (x), 

(x)  Indermaur'i  MmiuaI  of  PrActioe,  52. 
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CHAPTER  VIII. 

OF  THE   LIABILITY   ON   CONTRACTS,  THEIR  PERFORMANCE, 
AND  EXCUSES  FOR  THEIR  NON-PEFORMANCK 


When  a 
liability  on 
a  contract 
arinet. 


When  on  an 
execatory 
contract  a 
liability  ariset 
before  the  day 
arriTes  for 
doing  the  act. 


In  this  chapter  it  is  proposed  to  consider  the  position 
of  a  person  who  has  entered  into  a  contract,  and  other 
points  incidental  thereto. 

When  anj  person  enters  into  a  valid  contract,  it 
follows,  as  a  matter  of  course,  that  he  thereby  incurs  a 
liability  to  perform  such  contract,  and  must  either  per- 
form it,  or  show  some  good  excuse  for  not  doing  so. 
This  liability  on  a  contract  arises  directly  it  is  entered 
into,  and  if  it  is  for  the  doing  of  some  immediate  act, 
the  remedy  of  the  other  party  to  the  contract  in  respect 
of  such  liability  may  be  immediately  taken,  e,g.  if  A. 
for  consideration  agrees  to  immediately  take  B.  into  his 
employment,  and  fails  to  do  so,  B.  may  at  once  sue  him 
for  the  breach  of  his  contract.  But  if  the  contract  is 
for  the  doing  of  an  act  at  some  future  day,  then  gene- 
rally the  remedy  of  the  other  party  in  respect  of  such 
liability  cannot  be  taken  until  the  future  day ;  e,g,  if 
A.  for  consideration  agrees  to  employ  B.  at  some  future 
day,  the  remedy  cannot,  of  course,  be  taken  until  that 
future  day.  To  this  rule  there  is,  however,  one  im- 
portant exception,  which  may  be  stated  to  be  that 
where  there  is  an  executory  contract  under  which 
nothing  has  been  done,  and  the  person  liable  to  do  the 
act  before  the  happening  of  the  future  day  expressly 
states  that  he  will  not  do  the  act  when  the  future  day 
arrives,  or  renders  himself  before  the  day  incapable  of 
doing  the  act,  the  remedy  may  be  taken  against  him  at 
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once,  though  the  time  for  performance  has  not  actuallj 
arrived,  which  is  well  shown  by  the  case  of  HochMer  HochsUr  ▼. 
V,  De  la  Tour  (a).  In  that  case  there  was  an  agree- 
ment to  employ  the  plaintiff  as  a  courier  from  a  day 
subsequent  to  the  date  of  the  writ,  and  before  the 
time  for  the  commencement  of  the  employment  the 
defendant  refused  to  perform  the  agreement,  and  dis- 
charged the  plaintiff  from  performing  it,  and  he  at 
once  commenced  his  action  for  breach  of  this  contract 
It  was  objected  that  he  could  not  sue  until  the  future 
day  arrived,  but  it  was  held  that  he  might  do  so,  and 
the  principle  before  stated  was  laid  down.  Again,  in 
the  case  of  Frost  v.  Knight  (J),  the  defendant  had  Frott  r. 
promised  to  marry  the  plaintiff  on  the  death  of  his  ^''*^*^ 
father;  he  afterwards,  during  his  father's  lifetime, 
announced  his  absolute  determination  never  to  fulfil 
the  promise,  and  it  was  held  that  the  plaintiff  might 
at  once  regard  the  contract  as  broken  in  all  its  obli- 
gations and  consequences,  and  sue  thereon. 

Where  a  special  contract  is  entered  into  by  a  person.  To  entitle  a 
to  entitle  him  to  his  remedy  against  the  other  party  to  J^TcontAct 
it,  it  is  very  necessary  that  he  himself  should  strictly  ***-?""*J^*hu 
carry  out  on  his  part  the  stipulations  of  the  contract,  part  of  it. 
Thus,  where  the  agreement  was  to  pay  a  man  a  certain 
sum  provided  he  proceeded,  continued,  and  did  his  cuuer  ▼. 
duty  as  mate  of  a  ship  during  a  certain  voyage,  and  he  ^^*^''- 
died  during  the  voyage,  it  was  held  that  his  repre- 
sentatives could  not  recover,  for  the  contract  had  not 
been  strictly  carried  out  by  the  deceased,  and  therefore 
no   right  of   suing  had  accrued  (c).     But   although, 
where  there  is  a  special  contract,  the  remedy  must  be 
on  that  special  contract,  and  therefore  there  can  gene- 


(a)  2  EL  &  Bl.  678 ;  Froit  ▼.  Knight,  L.  R  7  Ex.  in.  See  also 
Briti^  Wagon  Co.  v.  Lea,  5  Q.  B.  D.  149 ;  49  L.  J.  Q.  B.  321  ;  28  W. 
R.  349.     SocUU  Q4nUraU  de  Paris  w.  MUdert^  49  L.  T.  55. 

(6)  Sajpra. 

\e)  CuUer  v.  Powell,  2  S.  L.  G.  I  ;*  6  T.  R.  320 ;  see  alio  BtdU  v. 
Jleigktman,  2  East,  145. 
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rally  be  no  lemedy  wheo  the  person  smug  has  not 
himself  performed  its  stipulations,  yet  if  the  special 
contract  baa  been  abandoned  or  rescinded  by  the  parties, 
then  an  action  will  lie  for  what  has  been  done  by  the 
Bnt  when        person  suing  on  a  q%iantum  nuruii  (d) ;  and  it  may  be 
^o^^^bM     stated,  as  a  correct  general  rule,  that  where  there  is  a 
b««i  na«inded  gpecial  contract  not  under  seal,  and  one  of  the  parties 
action  maj  be  refuses  to  perrorm  his  part  of  it,  or  renders  himself 
^^^^^^1^  '    absolutely  unable  to  do  bo,  it  is  open  to  the  other  party 
""^^  to  at  once  rescind  snch  special  contract,  and  immedi- 

ately sue  on  a  quatUum,  nuruit  for  whatever  he  has 
wbkt  rernui   done  under  the  contract  previously  («).     But  to  entitle 
r^l't^u  *    ^  person  so  to  rescind  a  special  contract  on  the  ground 
contnct  in      of  the  refusal  of  the  other  party  to  perform  it,  such 
refusal  must  be  absolute  and  unqualified,  and  a  mere 
couditioual  refusal  will  not  be  su^cient  (/). 

Ho*  the  The  liability  of  a  person  npon  a  contract  may  be  pat 

lubjlitj  on  a    an  end  to  either — 

oootnet  ma;      *^  *         *"  oimim 

1.  By  ita  performance ;  or, 

2.  By  showing  some  excuse  for  its  non-performance. 

L  perfonnanM      Ftrxtly,  M  to  the  perfomuaux  of  contracts.      Con- 
tracts may  be  and  are  of  the  most  varied  nature,  and 
they  must  be  carried  out  according  to  the  stipulations 
in  each  particular  case,  attention  being  paid  always  to 
the  ordinary  and  well-known  rules  of   construction, 
~  ~  ^hat  the  intention  of  the  parties  shall  be  observed. 
Me  construction  shall  be  liberal,  and,  failing  all 
rules   of  construction,  that   the   contract  shall 
ken  most  strongly  gainst  the  grantor  or  con- 
ir  (g).     The  most  practically  useful  points  to  con- 
nut  is  to  t»j,  for  u  much  u  it  ii  worth,  im  Brown'i  Law  DioU 
'iMuAt  V.  OoOiait,  8  Bing.  14 ;  Wit/ien  r.  Ati^naM^  3  a  &  Ad. 
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aider  under  this  head  appear  to  be  Payment,  Tender, 
and  Accord  and  Satisfaction. 


Payment  has  been  defined  as  the  normal  mode  of  i*  Payment, 
discharging  an  obligation  (h),  and  payment  by  a 
person  liable  on  a  contract  to  the  other  party  to  it,  of 
the  amount  which  is  actually  agreed  on  between  them 
to  be  payable  in  respect  of  the  contract,  naturally  puts 
an  end  to  it  and  furnishes  a  complete  performance. 
But  a  payment  made  under  a  contract,  to  amount  to 
performance,  must  be  actually  made  by  the  party,  or 
some  one  on  his  behalf,  and  if  made  by  some  third  Payment  by 

1       .      •!      .,  M     .  _m  J  a  third  person 

person  voluntarily  it  amounts  to  no  performance,  and^oiuntaniynot 
does  not  destroy  the  contracting  partjr's  liability,  unless  J^^^^tw-** 
afterwards  ratified  and  accepted  by  him  as  his  act  (t).  ▼ardi  »t^<i 
But  this,  of  course,  is  only  where  payment  is  made  "   ^^^ 
voluntarily ;  if  made — as  by  a  surety — in  pursuance 
of  a  legal  obligation,  then  the  contract  is  performed 
as  far  as  the  original  liability  is  concerned,  and  a  new 
performance  is  necessary,  viz.,  the  repayment  to  the 
surety  (i). 

It  is,  of  course,  also  necessary,  to  make  the  payment  Payment  must 
a  performance  of  the  contract,  that  it  should  be  actually  creditor  or 
made  to  the  person,  or  one  having  authority  from  him,  *JJ^"riied 
either  as  a  particular  or  a  general  agent,  to  receive  it.  by  him. 

Payment  in  an  action  to  the  plaintiff's  solicitor  is  Payment  to 
equivalent  to  payment  to  the  plaintiff ;  but  it  seems  JJn'^etion' *" 
payment  to  the  agent  of  the  plaintiff's  solicitor  does  ■^ffi©""*- 
not  so  operate  (I). 

Where  there  are  several  sums  of  money  due  from  one 
person  to  another  at  different  times,  and  the  party  liable 

(A)  Brown's  Law  Diet.  395. 
{%)  See  Simpton  v.  £ggington,  lO  Ex.  845. 
(h)  As  to  sureties,  see  ante,  pp.  43-47. 
(2)  TeUes  v.  FreckUUm,  2  Doug.  625. 
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to  pay  makes  a  payment,  but  not  sofificient  to  discbarge 
bis  liability  in  respect  of  tbe  wbole  of  tbe  debt,  tbe 
question  arises,  In  respect  of  which  matter  is  it  to 
Rule  M  to  operate  as  a  performance  or  part  performance  ?  The 
of  pTy^mente!*  ^nswer  to  this  question  is  known  as  the  rule  as  to 
the  appropriation  of  payments,  and  is,  that  the  party 
liable  to  performance,  ie.  the  debtor,  has  the  right  in 
the  first  instance  to  declare  in  respect  of  which  con- 
tract or  debt  the  payment  is  made ;  failing  his  doing 
60,  the  person  entitled  to  performance,  i.e,  the  creditor, 
has  such  right ;  and  failing  either  doing  so,  then  the 
law  considers  the  payment  to  be  in  respect  of  the  con- 
tract or  debt  which  is  the  earliest  in  point  of  date, 
commencing  with  the  liquidation  of  any  interest  that 
may  be  due  (m).  And  where,  under  this  rule,  the 
creditor  has  the  right  of  appropriating  the  money,  he 
may  appropriate  it  to  a  debt  barred  by  the  Statute  of 
Limitations  (n).  Where  a  payment  is  made  to  a 
person  to  whom  two  or  more  debts  are  due,  of  a  sum 
not  sufficient  to  satisfy  all,  and  the  debts  are  owing  in 
respect  of  contracts  of  the  same  date,  the  amount  paid, 
unless  expressly  appropriated  by  one  of  the  parties, 
will  be  apportioned  between  the  different  debts  (o). 

Exception  to  The  Ordinary  rule  as  to  appropriation  of  payments 
118  ni  e.  j^^  ^^^  apply  as  between  trustee  and  cestui  que  trusty 
so  that  where  a  trustee  had  paid  trust  money  into  his 
private  banking  account  and  had  drawn  cheques 
generally  out  of  his  account  and  then  failed,  it  was 
held  that  the  presumption  must  be,  not  that  he  had 
drawn  cheques  against  the  moneys  earliest  paid  in, 
but  against  his  own  moneys  in  preference  to  trust 
moneys,  and  that  any  money  remaining  at  his  banking 
account  must  be  presumed  to  be  trust  money  (p). 

(i»)  Clayton^s  Case,  in  Devaynet  v.  Noble,  I  Mer.  585  ;  Tudor*8  Mer- 
cantile  Cases,  i,  and  notes  thereto,  In  re  Macnamara's  £Hate,  13  L. 
R  It.  158. 

(n)  Mills  y.  Fowkes,  5  Binsf.  (N.O.)  455. 

(0)  Favene  v.  Bennett,  1 1  East,  36. 

{p)Inre  IfaUeU't  Estate,  13  Oh.  D.  696 ;  49  L.  J.  Ch.  415  ;  28  W. 
R.  732. 


OF  THE  LIABILITY  ON  CONTRACTS.  241 

Where  the  performance  that  is  required  by  a  con-  a  imoiier 
tract  is  the  payment  of  a  fixed  sum  of  money,  it  is  no  a'^JJJtSfaoSon* 
sufficient  performance  for  the  debtor  to  pay  a  smaller  ^^  *  «TeAt«r. 
sum,  even  though  the  parties  expressly  so  agree,  and  Camber  t. 
the  party  to  whom  the  payment  is  made  gives  a  receipt    ****• 
expressly  stating  that  it  is  received  in  full  discharge  (q), 
the  reason  being  that  there  is  no  consideration  for  the 
smaller  sum  being  received  in  satisfaction  of  the  greater ; 
and  as  an  ordinary  simple  contract  requires  a  considera- 
tion to  support  it  (r),  so  here  there  must  be  some  con- 
sideration for  the  giving  up  of  the  balance.     But  if  Bat  lome. 

.<•...  •  •  c  1-1  •     1.*       thing  different 

somethmg  is  given  in  performance  of  an  obligation  though  of  Ims 
of  a  diflferent  nature,  there  may  be  a  complete  satisfac-  ][*J|SuftJJtion! 
tion,  though  of  less  value ;  thus,  a  horse  may  be  given 
in  satisfaction  of  a  debt,  though  of  much  less  value  than 
-such  debt ;  and  it  has  been  expressly  decided  that  a 
negotiable  security,  such  as  a  bill,  note,  or  cheque,  may 
operate,  if  so  given  and  taken,  in  satisfaction  of  a 
debt  of  greater  amount,  the  circumstance  of  negotia- 
bility making  it  in  fact  a  different  thing  and  more 
advantageous  than  the  original  debt,  which  was  not 
negotiable  (5) ;  and  where  there  is  any  doubt  or 
disagreement  on  the  amount  of  a  debt,  and  in  all 
cases  of  unliquidated  demands,  the  rule  that  a  smaller 
sum  cannot  satisfy  a  greater  does  not  apply,  nor  does 
it  if  the  time  for  payment  is  accelerated,  or  any  other 
advantage  given  to  the  payee,  for  in  such  cases  there 
is  a  consideration — iu  the  one  case  the  settlement  of 
doubts,  and  in  the  other  the  obtaining  the  money 
before  it  would  be  otherwise  paid  (t).  And  where  a  SmaUer  sum 
lesser  sum  was  tendered  after  the  time  for  payment,  *  "  p*°  ^^' 
and  retained  in  discharge  of  a  larger  sum  which  was 

(o)  Cumber  v.  Wane,  i  S.  L.  G.  357  ;  I  Strange,  436  ;  Fitch  v.  SuUon, 
5  East,  23a  A  Binaller  sum  paid  by  a  third  party  may  latisfy  a 
greater :  Lavoder  ▼.  Petfttm,  1 1  Irish  Reps.  C.  L.  41.  So  also  payment 
of  a  smaUer  sum  may  amount  to  evidence  of  a  gift  of  the  remainder  ; 
per  Parke,  B.,  Sibree  v.  Tripp,  15  M.  &  W.  23,  33. 

(r)  See  ante,  p.  3|. 

(f)  SUfree  v.  Tripp,  15  M.  &  W.  23 ;  Goddard  v.  O'Brien,  9  Q.  B. 

D.  37. 

(t)  See  notes  to  Cumber  v.  Wane,  i  S.  L.  C.  360  et  teq» 

Q 
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to  become  due  in  default  of  pajment  of  the  lesser 
sum,  it  was  held  that  the  receiver  could  not  retain 
the  sum  paid  otherwise  than  as  a  complete  dis- 
charge (u), 

Foake$  r.  Beer.  Following  out  the  principle  of  the  case  of  Cumber 
y.  Wane^  it  has  recently  been  held  that  an  agreement 
between  a  judgment  debtor  and  his  judgment  creditor, 
that  in  consideration  of  the  debtor  paying  down  part 
of  the  judgment  debt  and  costs,  and  on  condition 
of  his  paying  to  the  creditor  the  residue  by  instal- 
ments, the  creditor  would  not  take  any  proceedings 
on  the  judgment,  was  nudum  pactum^  being  without 
consideration,  and  did  not  prevent  the  creditor  after 
payment  of  the  whole  debt  and  costs  from  proceeding 
to  enforce  payment  of  the  interest  upon  the  judg- 
ment (x). 

▲  iniAiler  ram      A  Smaller  sum  may,  however,  be  paid  in  satisfaction 
^6iiu!r^if 'a  *    of  a  greater  if  the  receipt  is  under  seal,  for  this  would 
••afif^^*'   be  a  deed,  which,  as  we  have  seen,  requires  no  consi- 
oronaoom.'    deration  to  support  it,  and  operates  also  by  way  of 
Sbe  B^k^*^  *'  estoppel  (y).     And  under  the  Bankruptcy  Act,  1883  («), 
i8?3?'^  ^^*'      ^  majority  of  the  creditors  of  any  person  assembled  at 
meetings  convened  as  therein  mentioned,  may,  by  resolu- 
tions afterwards  confirmed  by  the  Court,  agree  to  accept 
a  composition  in  satisfaction  of  their  debts,  which  will 
be  binding  on  the  other  creditors,  and  the  payment  of 
which  composition  will  discharge  the  debtor. 

P«rfonnAne«         Performance  of  a  contract  will  in  some  cases  be  pre- 

mJyiomeSSnei  s^med  Until  the  contrary  is  shewn,  e,g,  from  lapse  of 

U  prtfam«d.    time  ;  and  where  there  is  money  coming  due  from  time 

to  time,  e.g.  rent,  the  production  of  a  receipt  for  a  pay* 


(u)  Johnson  v.  Cotquhoun,  32  W.  R.  124. 

{x)  Foaket  v.  Beer,  9  App.  Cas.  605 ;  54  L.  J.  Q.  R  13a 

(y)  Ante,  pp.  15,  16. 

(c)  46  k  47  Vict  a  52,  aa.  18,  23. 
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ment  will  be  presumptive  evidence  that  all  rent  that 
has  become  due  before  that  date  has  been  paid.  But  a 
receipt,  even,  for  any  particular  sum,  is  not  conclusive 
evidence  of  payment  of  that  sum,  but,  like  other  pre- 
sumptions generally,  the  fact  of  the  receipt  may  be 
controverted  (a). 

Payment  should  strictly  be  made  in  money  or  bank  Effect  of 
notes,  but  if  a  cheque  is  given   and   received,   that  JJ J^^^*  ^^ 
operates  as  payment  unless  and  until  dishonoured ;  and 
if  a  cheque  is  given  in  payment,  the  payee  is  guilty 
of  laches  if  he  does  not  present  it  for  payment  within 
the  proper  time,  so  that  if  in  the  meantime  the  banker 
fails,  having  sufficient  assets  of  the  customer  in  his  hands, 
the  person  to  whom  the  cheque  was  paid  has  no  further 
claim  for  payment  against  his  debtor,  and  can  only  prove 
against  the  banker's  estate  (&).     So,  also,  a  bill  of  Or  by  a 
exchange,  or  other  negotiable  security,  may  operate  as  ^^^ty.  ^ 
payment,  and  during  its  currency  the  remedy  for  re- 
covering the  debt  is  suspended  (c) ;  but  upon  the  dis- 
honour of  the  instrument  the  original  remedy  revives 
unless  it  be  then  outstanding  in  the  hands  of  a  third 
person  for  value,  in  which  case  it  does  not  (d).     On 
the  dishonour  of  a  bill,  note,  or  cheque,  given  in  pay- 
ment, the  creditor  may  sue  either  for  the  original  debt 
or  on  the  instrument  itself. 

If  a  creditor  requests  his  debtor  to  make  payment  by  Payment  by 
transmission  through  the  post,  or  if  that  is  the  usual  t^ugb^he^ 
course  between  the  parties,  the  debtor  is  safe  in  adopting  p^'^* 
that  course,  provided  he  properly  addresses  and  posts 
the  letter ;  but  unless  there  is  such  a  request  made, 
either  expressly  or  impliedly,  if  the  money  is  lost  in 


(a)  StreUan  ▼.  JRasteO,  2  T.  R.  366. 
(6)  See  hereon,  ante,  p.  173. 

(c)  Per  cur.  BeUhaw  ▼.  Butikt  ii  C.  R  191 ;  Bimon  ▼.  Lioyd,  2  Cr. 
M.  &  R  187  ;  Byles  on  Bille,  392 ;  £x  parte  Matthew,  re  Matthew,  12 
Q.  B.  D.  506  ;  32  W.  R  813. 

(d)  Puckford  ▼.  Maxwell,  6  T.  R  52 ;  Price  ▼.  Prtoe,  16  M.  &  W. 
232 ;  Gunn  ▼.  Bolckow,  L.  R  10  Ch.  App.  491 ;  44  L.  J.  Ch.  732. 
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transmission    the   debtor   will   have  to  pay  it  oyer 


again  (e). 


T^jmmi  into 


When  an  action  is  brought  to  recover  either  a  fixed 
snm  or  even  unliquidated  damages,  and  the  defendant 
admits  his  liability,  either  entirely  or  to  a  certain 
amount,  he  can  now  immediately,  or  with  his  state- 
ment of  defence,  or  subsequently  by  leave  of  the  Court 
or  a  judge,  pay  the  amoimt  that  he  admits  into  court, 
or  he  may  pay  money  into  court  and  yet  in  the 
alternative  deny  his  liability  (/). 


3.  Tender. 


By  tender  is  meant  the  act  of  offering  a  sum  of 
money  in  satisfaction  of  some  claim ;  if  it  is  accepted 
it  of  course  is  payment,  but  if  refused  it  is  simply  a 
tender,  and  amounts  to  a  performance  as  far  as  the 
debtor  is  able  of  himself  to  effect  performance.  The 
advisable  course  to  be  taken  by  a  person  on  whom  a 
claim  is  made  of  a  pecuniary  character,  and  reduced  or 
reducible  to  a  certainty,  and  who  admits  a  liability 
but  not  to  the  full  amount  claimed,  is  to  tender  to  the 
other  person  the  amount  which  he  admits,  and  it  is 
therefore  important  to  properly  understand  what  will 
be  a  valid  tender  and  how  a  valid  tender  may  be 
made. 


WhatwiU 
eooBtltnta  a 
Tftlid  tender. 


A  tender  may  be  made  either  by  the  debtor  or 
some  one  on  his  behalf,  and  either  to  the  creditor 
personally,  or  some  one  who  has  been  duly  authorized 
by  him  to  receive  the  money  (g),  e,g.  if  a  solicitor 
writes  for  payment  of  a  debt,  tender  may  be  made 
to  him.  The  tender  must  be  made  of  the  actual  debt 
that  is  due,  and  nothing  less  than  it,  but  tender  of 
an  amount  in  excess  of  the  debt  is  a  perfectly  good 


(e)  See  Ghitty  on  Contracts,  686. 

(/)  Order  xxii.  r.  i  ;  Indermaur's  Manual  of  Practice,  91-93.     Ab  to 
the  effect  of  payment  into  court,  see  pott,  Part  3,  ch.  2. 

ig)  Chitty  on  Contracts,  732.    It  may  be  noticed  that  tender  by  one 
F  several  joint  debtors  is  good,  operating  as  tender  by  aU  :  see  DougUu 
Patrick,  3  T.  R  683. 
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tender  provided  change  is  not  required,  or  if  required, 
provided  that  no  objection  is  made  to  the  tender  on  that 
ground  (h),  and  the  tender  must  be  made  before  any 
action  has  been  commenced  for  recovery  of  the  sum 
claimed.  If  any  action  has  been  commenced  before  Coune  to  b« 
tender,  the  proper  course  was  formerly  to  have  taken  no^SncTe^*'^* 
out  a  summons  to  stay  the  action  on  payment  of  the™*?®^'**'^, 

^    "  action  brought* 

amount  admitted,  which  operated  in  the  nature  of  a 
tender  from  that  time,  so  that  if  it  was  not  acceded 
to,  and  the  action  was  proceeded  with,  and  the  plaintifi* 
did  not  recover  a  sum  exceeding  the  amount  named  in 
the  summons,  all  the  subsequent  costs  were  thrown  on 
him.  But  now  there  is  no  need  for  any  such  summons, 
nor  is  any  such  summons  allowed,  the  proper  course 
being  for  the  defendant  to  at  once  pay  into  court 
the  sum  that  he  admits  (i),  and  the  plaintiff  may  take 
that  sum  out  of  court  in  full  satisfaction,  or  may  pro- 
ceed for  the  balance,  but  if  he  does  not  recover  more 
than  was  paid  into  court  he  will  have  to  bear  the  costs 
subsequent  to  the  payment  in. 

To  constitute  a  tender  it  is  not  sufficient  for  the  in  making  a 
debtor  to  merely  say  he  will  pay  the  money,  or  even  money  ■houU 
that  he  has  it  with  him :  there  must  be  an  actual  pro-  *^^^*^ 
duction  of  the  money  itself,  unless  indeed  the  creditor 
expressly  dispenses  with  the  production  of  it  at  theUnieasthe 
time  (k).     A  good  illustration  of  what  will  amount  to  ^aes  with  its 
dispensing  with  the  production  of  the  money  is  found  P«>d»o**o°- 
in  the  following  circumstances :  The  defendant  said  to 
the  plaintiff,  "I  have  eight  guineas  in  my  pocket, 
which  I  have  brought  for  the  purpose  of  satisfying 
your  demand ; "  the  plaintiff  said  he  need  not  trouble 
himself  by  offering  it  as  he  should  not  accept  it,  where- 
upon the  money  was  not  produced,  and  it  was  held 
that  this  was  a  sufficient  tender  (Z). 

(A)  Dean  ▼.  Janus,  4  B.  &  A.  546. 

(«)  Older  xxii  r.  i ;  Indermaor's  Mapqal  of  Practioe,  91-93. 

(k)  Thomas  v.  Evans,  10  East,  xoi. 

(l)  Douglas  v.  Patrick,  3  T.  &  683,  quoted  in  Cbitty  on  Contracts, 

735- 
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Tender  mnit  A  tender  must  be  absolute  and  unconditional,  for  if 
dit^ndT'  ^  tender  is  made  with  some  condition  annexed  to  it, 
that  will  prevent  its  being  a  valid  tender;  thus,  for 
instance,  in  case  a  receipt  is  wanted,  the  proper  course 
is  for  the  debtor  to  bring  a  stamped  receipt  with  him 
and  ask  the  creditor  to  sign  it  and  pay  him  the 
amount  of  the  stamp  (m) ;  again,  also,  a  sum  offered 
if  the  creditor  would  accept  it,  in  full  discharge  of  a 
larger  sum  claimed,  has  been  held  not  to  be  a  valid 
But  a  tender    tender  (n).     It  seems  a  tender  under  protest  is  good  (0). 

under  protest 
is  good. 

inwhatmonej  A  tender  must  (except  as  is  presently  mentioned)  be 
be^tnade."*^  made  in  money  or  bank  notes.  By  3  &  4  Wm.  4,  c. 
9S  (p),  it  is  provided  that  tender  of  Bank  of  England 
notes  payable  to  bearer  on  demand  shall  be  a  valid 
tender  for  all  sums  above  £s,  except  by  the  governor 
and  company  of  the  Bank  of  England,  or  any  branch 
33  Vict,  c  la  thereof.  By  3  3  Vict,  c  10  ( j)  it  is  provided  that  a 
tender  of  money  in  coins  which  have  been  issued  by 
the  Mint  in  accordance  with  the  provisions  of  that  Act, 
shall  be  a  legal  tender — 

In  the  case  of  gold  coins,  for  the  payment  of  any 
amount ; 

In  the  case  of  silver  coins,  for  the  payment  of  any 
amount  not  exceeding  40^.,  but  for  no  greater  amount ; 

In  the  case  of  bronze  coins,  for  the  payment  of  an 
amount  not  exceeding  15.,  but  for  no  greater  amount 

But  nothing  in  this  Act  contained  is  to  prevent  any 
paper  currency  which  under  any  Act  is  a  legal  tender 
from  still  being  a  legal  tender. 


(m)  Laing  ▼.  Meader,  i  C.  &  P.  257. 

(n)  Evan$  t.  Judkim,  4  Camp.  156. 

(0)  SeoU  V.  The  Uttnidge  Bg.  Co.,  14  L.  T.  Rep.  (N.a)'596. 

(p)Sect  6. 4 

(J)  Sect  4. 
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Notwithstanding  that  a  tender  should  usually  be  When  oountrj 
actually  in  money  or  Bank  of  England  notes,  yet  a^^^i^^ 
tender  of  country  notes,  or  of  a  draft  or  cheque  on  a  8«<h*  tender, 
banker,  is  valid  if  the  creditor  at  the  time  raises  no 
objection  to  the  tender  being  made  in  that  way. 

Although  a  creditor  rejects  a  tender  that  is  made  to  Penon  tender* 
him  by  his  debtor,  yet  he  has  afterwards  a  right  to  l^l^^^^j 
demand  payment  of  the  amount  previously  tendered,  *^^  ?°°*^ffj 
which  if  refused  will  make  the  case  as  if  no  tender  had  wardi  thoagh 
been  made  (r)  ;  the  reason  of  this  being,  that  the  very  ^m  refiued. 
principle  of  tender  is  that  the  person  was  then  ready, 
and   afterwards  remains  ready,  to  pay  the  amount 
tendered  (a). 

It  only  remains  now  to  consider  what  is  the  effect  of  Effeet  of 
a  tender  when  it  has  been  actually  and  properly  mada  °  ^^' 
It  naturally  does  not  put  an  end  to  the  creditor's  claim, 
for  we  have  seen  that  the  creditor  has  a  right  to  come 
and  demand  the  amount  tendered,  though  he  at  first 
refused  it ;  the  only  effect  of  it  as  a  defence  is,  that  if 
it  is  the  fact  that  the  amount  tendered  was  the  whole 
amount  due,  although  interest  may  be  payable,  no 
subsequent  interest  can  be  recovered,  and  the  debtor 
will  be  entitled  to  his  costs  of  any  action  that  may 
subsequently  be  brought  against  him  (t).  On  any 
action  being  brought,  the  proper  course  for  the  de- 
fendant to  take  is  to  set  up  the  tender  in  his  state- 
ment of  defence  and  pay  the  money  into  court.  The 
effect  of  the  defendant  setting  up  tender  as  a  defence 
will  naturally  be  to  admit  the  contract  and  a  liability 
on  it  to  the  amount  of  the  tender. 

Accord  and  satisfaction  has  been  defined  as  "  a  de-  3-  ^  ccord  and 

■atutaotion. 

fence  in  law,  consisting  (as  the  name  imports)  of  two 

(r)  The  demand  must  be  penonal  and  not  by  letter ;  Bdwirdt  t. 
TtUei,  R.  &  M.  36a 
{$)  Ghitty  on  Gontraota,  738. 
(0  See  Axon  v.  dark,  5  C.  B.  365. 
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parts,  viz.,  something  given  or  done  to  the  plaintiff  hy 
the  defendant  as  a  satisfaction,  and  agreed  to  (or 
accorded)  as  snch  by  the  plaintiff"  (i^):  it  therefore 
amounts  to  a  performance  of  a  contract^  though  not  in 
the  way  originally  agreed  on,  yet  in  some  other  way 
afterwards  agreed  on,  and  famishes  an  answer  to  any 
Ccmnsu  of  action  on  it  (x).  This  mode  of  performance,  as  is  stated 
twopttts.  in  the  definition,  consists  of  two  parts,  viz.,  (i)  the 
accord,  which  is  the  agreement  to  do  some  act  in 
lieu  of  the  original  act  contracted  to  be  done ;  and 
(2)  the  satisfaction,  which  is  the  subsequent  carrying 
out  of  such  agreement ;  and  it  also  follows,  from  the 
definition,  that  accord  without  satisfaction,  or  satis- 
faction without  accord,  is  not  a  complete  defence  to  an 
action  (^).  An  instance  of  what  would  amount  to  a 
perfect  accord  and  satisfaction  would  be  as  follows :  A. 
claims  a  sum  from  B.,  and  it  is  agreed  between  them 
that  B.  shall  give  a  bill  of  exchange  for  the  amount, 
drawn  by  himself  and  accepted  by  C,  and  that,  if  duly 
met  at  maturity,  he  shall  be  exonerated  from  all  further 
liability,  and  B.  duly  procures  the  bill  and  tenders 
it  to  A.  (z).  Here  the  agreeing  to  give  the  bill  is 
the  accord,  and  the  giving  or  tendering  it  the  satis- 
faction. 

Th«  Tiilne  of  Where  there  is  an  accord  and  satisfaction,  the  value 
cannot  be*^  *^°  of  the  Satisfaction  cannot  be  inquired  into,  provided  it 
inquired  into,  jg  ghewn  that  it  is  of  some  value  (a) ;  but  an  agreement 
to  pay  a  smaller  sum  than  some  fixed  liquidated  amount 
due,  and  the  subsequent  payment  of  such  smaller  sum, 
will  not  (as  has  been  already  stated  in  discussing  Pay- 
ment (6) )  operate  as  any  satisfaction  of  such  greater 
sum. 


(tt)  Brown's  Law  Diet.  ir.  See  also  the  term  "Accord  and  Satis- 
faction" explained,  per  Maule,  J.,  in  Qabrid  v.  Dretter,  15  C.  B.  628. 

(x)  See  Blokes  Case,  6  Reps.  43  b. 

(y)  See  Parker  v.  Bamsbottam,  3  B.  &  C.  257 ;  Hardman  v.  Bell- 
hoiue,  9  M.  ft  W.  5961 

(2)  See  OurUwis  ▼.  (Xarke,  18  L.  J.  (Ex.)  144. 

(fl)  Pinnel*i  Cote,  5  Reps.  117  a;  Curlewit  v.  Owrke,  iupra. 

(6)  See  ante,  pp.  241,  242,  and  cases  there  dted. 
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If  an  accord  and  satisfaction  has  been  brought  about  Fraud, 
by  means  of  any  fraud,  it  will  be  set  aside  on  appli- 
cation to  the  Chancery  Division  of  the  High  Court  of 
Justice,  in  the  same  way  that  any  contract  induced  by 
fraud  may  be  set  aside  (c). 

Accord  and  satisfaction  in  respect  of  a  liability  under  Aeoord  and 
seal  could  not  generally  be  made  at  law,  but  it  would  JJ^y '**^nj°" 
have   operated   as   a  defence  in   equity ;  under  the  the  Judioaturo 
Common  Law  Procedure  Act,  1854  (d),  this  might,  how-  get  up  m  a 
ever,  have  been  set  up  as  an  equitable  defence,  and  now,  Uawmy^under 
by  the  Judicature  Act,  1873  («),  it  is  provided  "thatif  ■«»!• 
any  defendant  claims  to  be  entitled  to  any  relief  upon 
any  equitable  ground  against  any  deed,  instrument,  or 
contract,  or  alleges  any  ground  of  equitable  defence  to 
any  claim  of  the  plaintiff,  the  Court  shall  give  to  every 
equitable  defence  so  alleged,  such  and  the  same  effect 
by  way  of  defence  against  the  claim  as  the  Court  of 
Chancery  ought  to  have  given  if  the  same  or  the  like 
matters  had  been  relied  on  by  way  of  defence  in  any 
suit  or  proceeding  instituted  in  that  court  for  the 
same  or  the  like  purposes  before  the  passing  of  the 
Act" 

Secondly,  as  to   excuses  for  the  norirperformance  o/'n.  Excuwifor 
contracts ;  and  these  may  be  various,  both  from  the  performance 
different  natures  of  contracts  themselves,  and  from  the  **'  ooJ^***®*^ 
circumstances  that  may  arise  in    particular  cases  to 
justify  a  contracting  party  in  not  carrying  out  his 
contract.     Of  these  excuses  it  will  be  most  useful  to 
consider  the  following,  viz.,  The  Statutes  of  Limita- 
tion, Set-off,  Release,  Bankruptcy,  and   Composition 
with  Creditors,  Incompetency  of  the  party,  and  Fraud 
and  Illegality. 

The  Statutes  of  Limitation  are  certain  statutes  which  '..  statutes  of 
have  been  passed  for  the  purpose  of  establishing  fixed 

(e)  SteteaH  v.  Ortat  WeMiem  Ry.  Co,,  2  De  G.  J.  ft  S.  319. 
id)  17  k  18  Vict  a  125,  a.  83. 
(«)  36  ft  37  Vict.  c.  66,  8.  24. 
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periods  or  limits  after  which  actions  cannot  be  brought, 
and  claims,  or  the  remedies  whereby  such  claims  might 
have  been  enforced,  are  extinguished  and  gone.     There 
are  several  of  these  statutes,  and  different  periods  are 
fixed  within  which  different  actions  must  be  brought  (/). 
As  to  record!   To  take  Contracts  by  record  and  specialty  first.      It  is 
r&4Wm*!r'  provided  by  3  &  4  Wm,  4,  c.  42, that  all  such  actions 
®-  4^  shall  in  future  be  brought  within  twenty  years  after 

the  cause  of  such  action  or  suit  accrued,  and  not 
after  {g) ;  and  if  any  person  shall  be  an  infant,  feme 
covert,  or  rum  compos  fnentis,  at  the  time  of  the  cause  of 
action  accruing,  then  such  person  shall  be  at  liberty  to 
commence  the  same  within  such  time  after  coming 
of  full  age,  being  discovert,  or  of  sound  memory,  as 
other  persons  having  no  such  impediment  should  have 
done  (A) ;  and  that  if  any  person  or  persons,  against 
whom  there  shall  be  any  such  cause  of  action,  is  or  are, 
or  shall  be,  at  the  time  of  such  cause  of  action  accruing. 


(/)  The  followiug  are  ■ome  of  the  chief  periods  of  limitation  : — 

On  a  ipecialt J  contract 20  jean. 

(but  with  regard  to  a  mortgage,  although  under  leal,  an 
action  for  the  money  secured  by  it  must  always  be 
brought  within  12  years,  SvUon,  ▼.  SvUon,  22  Ch.  D. 
511 ;  52  li.  J.  Ch.  333 ;  31  W.  R.  369 ;  and  this  is 
Gbe  same  even  though  there  is  besides  the  mortgage  a 
collateral  bond  by  tne  mortgagor :  Feanuide  v.  Flinty 
22  Ch.  D.  579 ;  52  L.  J.  Ch.  479  ;  31  W.  R.  318.  If, 
however,  there  is  a  collateral  bond  by  a  third  person 
the  period  is  then  20  years  as  to  him :  Re  Poweri,  Lvnd- 
9dl  V.  PhiUipt,  W.  N.  (1885)  162). 

For  recovery  of  share  of  personalty  under  an  intestacy    •        20  years. 

For  recovery  of  land 12  years. 

For  recovery  of  an  annuity  charged  upon  land  (see 
hereon  Hygha  v.  CoUi,  27  Ch.  D.  231 ;  53  L.  J.  Ch. 
1047  ;  32  W.  R.  27) 12  years. 

For  recovery  of  a  legacy 12  years. 

On  a  simple  contract      .......  6  yearsL 

For  libel 6  years. 

For  assault 4  years. 

For  false  imprisonment  .        • 4  years. 

For  slander 2  years. 

For  penalty  by  common  informer 2  years. 

As  to  the  time  to  bring  an  action  to  recover  rent,  see 
ante,  p.  76  and  note  (f ). 
br)  3  &  4  Wm.  4,  a  42,  s.  3. 
(A)  There  was  also  by  this  statute  a  further  period  allowed  in  the 

case  of  the  absence  of  the  eredUor  beyond  seas,  but  this  is  not  so  now. 

See  19  &  20  Vict.  c.  97,  s.  10. 
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beyond  the  seas,  then  the  person  or  persons  entitled  to 
any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such 
times  as  are  before  limited  after  the  return  of  such 
person  or  persons  from  beyond  the  seas  (^).  It  is  also 
provided  that  if  there  shall  have  been  any  acknowledg- 
ment of  the  debt  in  writing  signed  by  the  party  liable  or 
his  agent,  or  any  part  payment  or  part  satisfaction,  then 
there  shall  be  a  like  period  of  twenty  years  from  such 
acknowledgment,  part  payment,  or  part  satisfaction  (A:). 

To  next  take  simple  contracta  We  find  that  the  As  to  simple 
statutory  provision  as  to  them  is  of  much  earUer  date.  TjITtc.  .6. 
it  being  provided  by  21  Jac  i,  a  16  (/),  that  all 
actions  of  account  and  upon  the  case  (which  includes 
assumpsit^  that  is^  actions  upon  ordinary  simple  con- 
tracts), and  all  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  and  all  actions 
of  debt  for  arrears  of  rent,  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  action 
arises,  and  not  after  (m).  The  same  statute  (n)  also 
provides  that  in  case  the  person  to  whom  any  cause 
of  action  accrues  shall  be  at  the  time  an  infant,  feme 
covert^  or  non  compos  mentis^  then  such  person  shall  be 
at  liberty  to  ck)mmence  the  same  within  such  time 
after  coming  of  full  age,  being  discovert,  or  of  sane 
memory,  as  other  persons  having  no  such  impediment 
should  have  done  (o). 

By  a  subsequent  statute  (jp)  it  has  been  provided 
that  if  any  person  or  persons  against  whom  there  shall 


(t)  3  ft  4  Wm.  4,  c.  42,  8.  4. 

{k)  Sect.  5. 

(0  Sect  3. 

(m)  This  statute  of  21  James  I,  e.  16,  contains  an  ezception  m  to 
aooocmts  in  the  trade  of  merchandise  betireen  merchant  and  merchant, 
but  such  exception  no  longer  exists.     See  igk  20  Vict.  o.  97,  s.  9. 

(n)  Sect.  7. 

(0)  There  was  also  by  this  statute  a  further  period  aUowed  in  the 
case  of  the  creditor  being  beyond  seas,  but  this  b  not  so  now.  See  1 9 
&  20  Vict.  c.  97,  s.  10. 

(l*)  4  &  5  Anne,  c.  z6,  s.  19. 
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l^Ieaning  of 
**  beyond 


neaa. 
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be  any  cause  of  action  shall  at  the  time  of  its  accrual 
be  beyond  seas,  then  the  person  or  persons  entitled  to 
any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such 
time,  as  before  limited,  after  his  or  their  return  from 
beyond  seas.  On  the  meaning  of  the  term  ''  beyond 
seas,"  it  has  been  further  provided  (q),  that  "  no  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  nor  any  island  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  Her  Majesty,  shall  be  deemed 
to  be  beyond  seas  within  the  meaning  of  the  said 
enactment." 


Effect  of  one 
or  lome  only 
of  seyeral 
joint  debtors 
being  beyond 
seu. 


Where  there  are  several  joint  debtors  or  other 
persons  jointly  liable  on  a  contract,  some  only  of 
whom  are  beyond  seas,  the  Statutes  of  Limitation  run 
against  those  that  are  here,  notwithstanding  the  absence 
beyond  seas  of  the  other  or  others  of  them  (r). 


TheStatntesof      Such,  then,  being  the  chief  legislative  enactments  as 
**°  **   to  the  limitation  of  actions  on  contracts,  it  follows  that 


to  Gontraote 
only  bar  the 
remedy,  not 
the  right. 


if  the  periods  allowed  go  by,  generally  speaking  there 
is  no  further  remedy  on  the  contract ;  and  it  should 
be  observed  that  these  statutes  do  not  discharge  the 
debt  but  simply  bar  the  remedy,  so  that  a  person 
having  a  lien  will  continue  to  have  that  lien,  although 
his  debt  is  statute  barred,  and  therefore  he  cannot 
bring  any  action  to  recover  it  (s).  With  regard  to  the 
further  periods  allowed  in  the  case  of  disability,  it 
should  be  observed  that  the  disability  must  be  existing 
at  the  time  of  the  accrual  of  the  cause  of  action,  and 


iq)  19  &  20  Vict,  c  97,  a.  12. 

(r)  Ibid.  a.  ii. 

(«)  Per  Lord  Eldon,  Spears  v.  Hartley^  3  Eep.  81.  This  ia  different 
to  the  Statutea  of  Limitation  relating  to  land,  which  not  only  bar  the 
remedy,  but  also  the  right.  As  reaulting  from  what  ia  stated  in  the 
text  it  may  be  noticed  that  it  has  been  held  that  where  a  legacy  is  given 
by  a  testator  to  his  debtor  and  at  the  testator's  death  the  debt  is  statute 
barred,  yet  the  executor  is  justified  in  setting  off  the  statute-barred  debt 
against  the  legacy  :  CoaUs  v.  CoaUs,  33  L.  J.  (N.S.)  Ch.  44S. 
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no  subsequent  disability  will  be  of  any  effect,  for  when 
once  the  time  of  limitation  has  begun  to  run,  nothing 
will  stop  it  (i) :  thus,  if  at  the  time  of  the  accrual  of 
a  liability  under  a  contract^  the  person  who  has  in- 
curred such  liability  is  here,  though  he  goes  beyond 
seas  the  next  day,  yet  the  party  having  the  right 
against  him,  has  no  further  time  allowed  him  to 
enforce  that  rights  though  he  would  have  had,  had  the 
other  been  actually  beyond  seas  at  the  time  of  the 
liability  accruing. 

But,  nowithstanding  these  provisions,  the  debt  may  Thewaviin 
be  revived,  or  the  Statutes  of  Limitation  prevented  ^eot  of  the 
from  applying,  in  the  following  ways :  LimSation' 

may  be  pre- 
^  1  -I    :i  X  Tented  irom 

1.  By  an  acknowledgment.  applying. 

2.  By  payment  of  interest. 

3.  By  part  payment ;  and 

4.  By  the  suing  out  a  writ  of  summons. 


As  to  the  acknowledgment  to  take  a  case  out  of  the  what  win  bo 
statutes,  it  will  have  been  observed  that  the  3  &  4  tS^wiwlg. 
Wm.  4,  c.  42  (the  statute  as  to  records  and  specialties),  "•"*  ^  *»^« 
expressly  provides  that  it  must  be  in  writing,  but  in  thestatuteiof 
the  21   Jac.  I,  c.  16  (the  statute  as  to  simple  con- ^'*°"****^*' 
tracts),  there  is  no  such  provision,  and  formerly  a 
verbal  admission  of  the  debt  was  sufficient,  provided 
it  contained  an  express  promise  to  pay,  or  was  in 
such  distinct  and  unequivocal  terms  that  a  promise  to 
pay  upon  request  might  reasonably  be  inferred  from  it, 
which  was  an  essential  (u),  so  that  where  the  acknow- 
ledgment  set   up  was  in    the   following  words:  "I 


(0  Per  Cur.  Bhodei  ▼.  Smethunt,  6  M.  &  W.  351 ;  Qrtgory  y  Hur- 
riU,  5  B.  &  G.  341. 
(«)  WiUiafM  V.  Qrifidu,  3  Ex.  335  ;  Smith  ?.  Th)m$,  18  Q.  B.  134. 
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know  that  I  owe  the  money,  but  ...  I  will 
never  pay  it/'  it  was  held  this  was  no  sufficient 
acknowledgment,  because  the  very  words  negatived  a 
promise  to  pay  (x).  This  is  still  what  must  be  the 
nature  of  an  acknowledgment  to  take  the  case  out  of 
the  statutes,  so  that,  in  every  case  where  it  is  disputed 
whether  words  used  do  or  do  not  amount  to  an  acknow- 
ledgment, the  criterion  is, — do  they  contain  an  actual 
promise  to  pay,  or  can  such  a  promise  be  inferred  ? 
Thus,  in  a  recent  case  (y),  the  defendant  had  written 
to  the  plaintiff  saying  that  **  he  would  feel  obliged  to 
him  to  send  in  his  account  up  to  Christmas  last,''  and 
it  was  held  that  a  promise  to  pay  what  was  due  could 
be  inferred  from  these  words,  and  therefore  that  they 
operated  as  a  valid  acknowledgment  It  seems  that 
an  unqualified  admission  of  an  account  being  open,  or 
one  which  either  party  is  at  liberty  to  examine,  implies 
a  promise  to  pay  the  debt  found  due  (z).  An  acknow- 
ledgment may  be  conditional  on  a  certain  event  happen- 
ing, but  in  such  a  case  the  plaintiff,  to  entitle  him  to 
recover,  must  prove  that  the  condition  has  been  per- 
formed or  that  the  event  has  happened  (a). 

Anaoknow-  A  mere  parol  acknowledgment  will  not,  however, 

lro^w"iwiy"l[i*  now  be  sufficient,  for  it  has  been  provided  by  Lord 
In  writing.  Tenterden's  Act  (6),  that  no  acknowledgment  or  pro- 
mise by  words  only  shall  be  sufficient  unless  in  writing 
signed  by  the  party  chargeable  therewith  (c),  but  by 
the  Mercantile  Law  Amendment  Act,  1856  (d),  it  is 
enacted  that  such  an  acknowledgment  may  be  signed 
by  an  agent  of  the  party  duly  authorized. 

(x)  A* Court  V.  Crou,  3  Bing.  328.  See  also  Green  v.  Humphrcyt,  26 
Ch.  D.  474 ;  53  L.  J.  Ch.  625  ;  51  L.  T.  42. 

(y)  Quine^  v.  Sharp,  45  L.  J.  (Ex.)  347. 

(c)  Banner  ▼.  Btrridge,  18  Ch.  D.  254 ;  50  L.  J.  Ch.  630 ;  29  W.  R. 
844.    See  also  ante,  pp.  50,  51. 

(a)  Tanner  ▼.  Smart,  6  B.  &  C.  638. 

(6)  9  Geo.  4,  0.  14,  8.  I. 

{€)  It  is,  however,  expressly  provided  in  this  section,  "  that  nothing 
therein  contained  shaU  alter,  or  take  away,  or  lessen,  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person. 

(cQ  19  &  20  Vict  a  97, 1.  13. 
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In  the  case  of  several  persons  being  liable  jointly  Effect  of  tn 
upon  a  contract,  and  one  of  them  giving  an  acknow-  mwat^bT^one 
ledgment,  though  without  the  consent  or  knowledge  of  of  Mrerai  joint 
the  other  or  others,  it  was  formerly  held  that  it  took  joint  oon- 
the  case  out  of  the  Statutes  of  Limitation,  not  only  as  ^''*®***"- 
against  that  one  but  against  all  (e).     The  contrary  is, 
however,  now  the  law,  it  having  been  provided  by  Lord 
Tenterden's  Act  (/),  that  where  there  shall  be  two  or 
more  joint  contractors,  or  executors  or  administrators 
of  any  contractor,  no  such  joint  contractor,  executor, 
or  administrator,  shall  lose  the  benefit  of  the  Statutes 
of  Limitation  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  any  written  acknowledgment  or  promise 
made  or  signed  by  any  other  or  others  of  them,  and 
that  in  any  action  brought  against  several  joint  con- 
tractors, where  one  has   given  an  acknowledgment, 
judgment  may  be  given  against  that  one  (g). 

An  acknowledgment  must  be  made  before  any  action  An  aoknow. 
is  brought  (A).     The  person  to  whom  the  acknowledg-  be  Wore  ™"* 
ment  should  properly  be  made  is  the  creditor,  and  an  *®**°"- 
acknowledgment  of  a  simple  contract  debt  is  insufficient 
unless  made  to  the  creditor  or  his  agent  (t);  but  an 
acknowledgment  of  a  specialty  debt  will,  it  seems,  suffice 
though  made  to  a  stranger  {k). 


As  to  payment  of  interest  or  part  payment  of  the  Payment  of 
debt,  this  always  has  been  and  is  still  sufficient  to  "^rt'^payment 
take  a  case  out  of  the  Statutes  of  Limitation.     The  <*' p™*°*p*^ 
part  payment,  whether  made  to  the  creditor  or  his 
agent,  is  indeed  evidence  of  a  fresh  promise  to  pay, 
and  it  must  be  made  under  such  circumstances  that 


(e)  WhUeomhe  y.  Whiting,  i  S.  L.  C.  642 ;  DongL  652. 

(/)9  Gko.  4,  a  14. 

Q)  Sect  I. 

(h)  Bateman  ▼.  Pinder,x  Q.  B.  574. 

({)  FidUr  T.  Redman,  20  Beav.  614. 

\k)  Moodie  v.  BannitUr,  4  Drew.  432.    See  i  S.  L.  C.  650,  651. 
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a  promise  to  pay  the  balance  may  be  inferred  (I). 
Where  there  are  accounts  with  items  on  both  sides, 
the  mere  going  through  them  and  striking  a  balance 
does  not  take  the  case  out  of  the  statute ;  but  if  it  is 
expressly  agreed  that  certain  items  on  the  one  side 
shall  be  set  off  against,  and  satisfy  certain  statute- 
barred  items  on  the  other  side,  and  this  then  leaves 
a  balance  consisting  of  items  not  statute-barred,  the 
full  balance  can  be  recovered  (m). 

Effeotof  In  the  case  of  several  persons  liable  upon  a  con- 

of  prmdpai"  tract,  in  the  same  way  that  it  was  formerly  held  that 
riIt«re8?by*one  *^  acknowledgment  by  one  would  take  the  case  out 
of  ■eyerai        of  the  Statutes  of  Limitation  as  against  all,  so  in  the 

joint  debton 

or  joint  case  of  part  payment  of  principal  or  payment  of  in- 

contractor!,     ^q^qq^  by  ouc,  it  was  also  held  that  it  extended  to 

all  (n).  The  contrary  as  to  this  also  is,  however, 
now  the  law,  it  being  provided  by  the  Mercantile 
Law  Amendment  Act,  1856  (0),  "that  when  there 
shall  be  two  or  more  co-contractors  or  co-debtors, 
whether  bound  or  liable  jointly  only,  or  jointly  and 
severally,  or  executors  or  administrators  of  any  con- 
tractor, no  such  co-contractor  or  co-debtor,  executor 
or  administrator,  shall  lose  the  benefit  of  the  said 
enactments "  (i.e.  the  Statutes  of  Limitation),  "  so  as 
to  be  chargeable  in  respect  of,  or  by  reason  only  of, 
payment  of  any  principal,  interest,  or  other  money, 
by  any  other  or  others  of  such  co-contractors  or  co- 
debtors,  executors  or  administrators  "  (jp).  But  this 
does  not  apply  to  the  case  of  a  payment  made  by  one 
co-partner,  for  he  must  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  to  have  authority  to  make  a 
payment  on  account  of  a  debt  due  by  the  firm,  so  as 


{I)  Morgan  v.  Botdands,  L.  R  7  Q.  B.  493 ;  In  re  Bainforik,  Owynne 
y.  Gvaynne,  49  L.  J.  Ch.  5  ;  41  L.  T.  610. 
(m)  Chitty  on  Contracts,  763. 

(n)  WhUeombe  v.  Whiting,  i  S.  L.  C.  642 ;  DougL  652. 
(0)  19  &  20  Vict  c  97. 
(p)  Sect  14. 
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to  take  the  case  out  of  the  Statutes  of  Limitation  as 
against  the  other  or  others  (q). 

A  writ  may  be  issued  before  the  period  allowed  by  iMuing  of 
the  statute  has  expired.  Such  writ  of  summons  only  p^^^t^' 
remains  in  force  for  twelve  months,  but  if  not  served  ?***^*!?  **' 

'  Limitation 

it  may  by  leave  be  renewed  for  six  months,  and  so  on  appiyiDg. 
from  time  to  time,  on  its  being  shewn  that  reasonable 
efforts  have  been  made  to  serve  it,  or  for  other  good 
reason;  and  any  writs  of  summons  so  renewed  will 
remain  in  force  and  be  available  to  prevent  the  opera- 
tion of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  and  for  all 
other  purposes  from  the  date  of  the  issuing  of  the 
originsd  writ  of  summons  The  production  of  a  vrrit 
of  summons  purporting  to  be  marked  with  the  seal  of 
the  Court,  shewing  the  same  to  have  been  renewed, 
is  sufficient  evidence  of  its  having  been  so  renewed, 
and  of  the  commencement  of  the  action  (r). 

In  the  case  of  any  fraudulent  representations  in- Fraudulent 
ducing  a  contract^  the  person  defrauded  has  a  right  to  uonn  prevent 
sue  in  respect  thereof,  notwithstanding  the  Statutes  of  Li?,!"ution 
Limitation,  if  he  did  not  discover  and  had  not  reason-  applying, 
able  means  of  discovering  the  fraud  within  six  years 
previously  to  action  (s). 

Set-off  is  a  demand  which  the  defendant  in  an  a.  Set-off. 
action  sets  up  against  the  plaintiff's  demand,  so  as  to 
counterbalance  that  of  the  plaintiff  either  altogether 
or  in  part  As,  if  the  plaintiff  sues  for  £$o  due  on 
a  note  of  hand,  the  defendant  may  set  off  a  sum  due 
to  himself  from  the  plaintiff  for  merchandise  sold  to 
the  plaintiff;  and  if  he  pleads  such  set-off  in  reduction 
of  the  plaintiff's  claim,  such  plea  is  termed  a  plea  of 


iq)  Ocodwin  r.  ParUnit  42  L.  T.  568.  - 

(r)  Order  viii.  rr.  I,  2. 

(«)  Gibbi  ▼.  Gould,  8  Q.  B.  D.  296 

B 
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set-off.  A  set-off  may  therefore  be  defined  as  a  claim 
which  a  defendant  has  upon  a  plaintiff,  and  which  he 
sets  up  or  places  against  the  plaintiff's  demand  (t). 

Former  rales        Before  any  statute  upon  the  subject  a  defendant  was 
H8 to setoflf.     j^Q^  allowed  to  set  off  any  claim  he  had  against  the 

plaintiff  unless  it  was  strictly  connected  with  the 
plaintiff's  demand,  so  that,  for  instance,  if  the  defendant 
had  simply  some  independent  counter-debt  against  the 
plaintiff,  he  must  have  brought  a  cross  action  to  recover 
it,  but  in  an  action  for  money  received  by  him  he  might 
have  set  off  any  deduction  he  was  entitled  to  make  out 
of  such  sums  by  way  of  commission  or  otherwise  (u). 
In  equity  the  rule  was  somewhat  different,  being  much 
more  extensive,  for  there,  whenever  there  was  some 
mutual  credit  between  the  parties,  set-off  was  allowed  (x). 
However  by  the  Statutes  of  Set-off  (y)  all  mutual  debts 
were  allowed  to  be  set  off,  and  this  even  although  such 
debts  were  of  a  different  nature.  But  under  the  Statutes 
of  Set-off  only  debts  were  allowed  to  be  set  off,  and 
so  the  law  remained  until  the  coming  into  operation 
Rule  new.  of  the  Judicature  Acts  1873  ^^^  ^875,  when  it  re- 
ceived a  great  extension,  the  provision  on  the  subject 
now  being,  that  a  defendant  in  an  action  may  set  off 
or  set  up  by  way  of  counter-claim  against  the  claims 
of  the  plaintiff  any  right  or  claim,  whether  such  set- 
off or  counter-claim  sound  in  damages,  or  not,  and 
such  set-off  or  counter-claim  shall  have  the  same 
effect  as  a  statement  of  claim  in  a  ctoss  action,  so 
as  to  enable  the  Court  to  pronounce  a  final  judg- 
ment in  the  same  action  both  on  the  original  and  on 
the  cross  claim.  But  the  Court  or  a  judge  may,  on 
the  application  of  the  plaintiff  before  trial,  if  in  the 
opinion  of  the  Court  or  judge  such  set-off  or  counter- 
claim cannot  be  conveniently  disposed  of  in  the  pending 

(i)  Brown's  Law  Diet  486. 

(u)  See  hereon  generally,  Ohitty  on  Contracts,  769-788. 

(x)  See  generally  as  to  set-off,  Snell's  Principles  of  Equity,  524-533. 

(y)  2  Geo.  2,  c.  22 ;  8  Greo.  2,  a  24. 
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action  or  ought  not  to  be  allowed,  refuse  permission  to 
the  defendant  to  avail  himself  thereof  (z).  The  student 
will  observe  that  the  great  alteration  and  extension  of 
the  principle  of  set-off  that  is  made  by  this  last  provi- 
sion is,  that  anything,  even  a  mere  claim  sounding  in 
damages,  may  be  set  off,  whereas  formerly  it  must  have 
been  liquidated,  or  of  such  a  nature  as  might  be  ren- 
dered liquidated,  without  an  actual  verdict  to  liquidate 
it  (a). 

To  entitle  a  defendant  to  set  off  a  claim  against  a  Georve  r. 
plaintiff  it  must  of  course  be  a  claim  that  he  has  ^^^ ' 
against  the  person  who  is  suing  him ;  but  to  this  rule 
there  is  one  exception,  which  has  in  a  previous  chapter 
been  touched  upon  (p).  That  exception  ia  in  the  case 
of  a  factor  selling  goods,  and  the  buyer  not  knowing  at 
the  time  that  he  is  a  factor,  but  believing  him  to  be 
the  actual  owner  of  the  goods ;  here,  if  the  principal 
afterwards  declares  himself  (as  he  may  do)  and  sues  the 
buyer  for  the  price  of  the  goods,  the  buyer  has  the 
same  right  of  set-off  he  would  have  had,  had  the 
action  been  brought  not  by  the  principal,  but  by  the 
factor  himself  (c).  This  rule  is  founded  upon  prin- 
ciples of  natural  equity  (d). 

Though  not  strictly  coming  under  the  head  of  set-  ciaimi  ngninst 
off,  it  may  be  useful  to  here  notice  that  the  Judicature  not^partlei  to. 
Bules  (e)  contain  provisions  whereby,  if  a  defendant  ■®**®''' 
has  any  claim  in  connection  with  the  subject-matter  of 
the  action  against  some  person  not  a  party  to  it,  such 
third  person  may  be  brought  in,  and  the  matter  deter- 


(z)  36  &  37  Vict.  c.  66,  Beet.  24  (3) ;  Order  xix.  r.  3. 

(a)  See  In  re  Milan  Tramwayt  Co.,  ExparU  Tkeys,  22  Ch.  D.  122 ; 
52  L.  J.  Ch.  29 ;  31  W.  R.  X07.  In  practice  since  the  commencement 
of  the  new  Acts  counter-claims  of  almost  every  kind  have  been  allowed. 
As  an  instance  of  a  counter-claim  struck  out  as  embarrassing  see  B<mrbe 
y.  Niehol,  12  L.  R.  Ir.  415. 

(6)  See  aihfe,  pp.  135,  136. 

(c)  George  v.  CUtgett,  2  S.  L.  C.  I18 ;  7  T.  R  359. 

id)  See2S.  L.  G.  12a 

(e)  Order  xvL  rr.  48-51. 
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mined  and  a  judgment  recovered  against  such  third 
person  in  the  same  action  (/). 


3.  Release. 


By  release,  as  applied  to  contracts,  is  meant  some 
act  which  operates  as  an  extinguishment  of  a  person's 
liability  on  a  contract,  and  it  may  occur  either  where 
the  contractee  expressly  exonerates  or  discharges 
the  contractor  from  his  liability,  or  impliedly,  where 
the  same  effect  takes  place  by  the  act  of  the  law.  An 
express  release  may  be  by  an  instrument  under  seal,  in 
which  case  no  consideration  is  necessary  to  its  validity 
and  effect,  or  provided  there  be  a  valuable  consideration 
for  the  release,  it  need  not  be  under  seal,  provided  it  is 
made  before  breach,  and  also  provided  the  original 
contract  was  not  under  seal ;  if  it  was  under  seal,  then 
it  can  only  be  discharged  by  a  release  under  seal. 
After  breach,  a  release  must  be  under  seal,  unless  being 
founded  on  a  valuable  consideration  it  can  operate,  as 
it  may  possibly  do,  as  an  accord  and  satisfaction  (g). 
A  contract  of  record  may  be  discharged  by  a  release 
under  seal  (h). 


A  release 
given  to  one 
of  several 
joint  eon- 
intcturs  (Hr- 
eliarges  rU. 


A  release  can  only  generally  operate  to  discharge 
the  liability  of  the  person  to  whom  the  release  is  given, 
but  in  the  case  of  several  joint  contractors  a  release 
given  to  one  will  operate  to  discharge  all,  the  reason  of 
which  is  apparent,  for  if  it  did  not  so  operate  the  effect 
would  be  that  any  co-contractor  from  whom  the  amount 
was  recovered  would  have  a  right  over  for  contribution 
against  the  one  released,  so  that  the  release  would 
really  be  without  effect  (i). 


Covenant  Although  ouc  of  two  joiut  creditors   can  give  a 

one  of  two  ^   release,  yet  a  covenant  not  to  sue  given  by  one  of  two 


(/)  iDdermaur^s  Manual  of  Practice,  38,  39. 
{y)  Am  to  which,  see  ante,  pp.  247,  248. 
(A)  Chitty  on  Contracts,  711. 
(•)  Ibid.,  715,  716. 
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joint  creditors  does  not  so  operate,  and  cannot  be  set  joint  creditors 
up  as  a  defence  to  an  action  brought  by  both  (A).  ^  an  acUon* 

brought  by 

An  instance  of  release  by  operation  or  implication  Effect  of  a 
of   law  occurred  formerly  in  the  case  of  a   creditor  ^^^^  ^^ 
appointing  his  debtor  executor  of  his  will  and  dyin^,  debtor 
for  here,  as  he  as  executor  is  the  person  entitled  to  ***^^ 
receive  the  debts,  and  the  debt  is  due  from  himself,  and 
he  cannot  sue  himself,  the  debt  was  at  law  gone.     But 
in  equity  he  would  have  been  a  trustee  for  the  benefit 
of  the  persons  entitled  under  the  will,  or  the  next  of 
kin,  and  it  is  now  provided  by  the  Judicature  Act, 
1873  (l),  that  where  there  is  any  variance  between  the 
rules  of  law  and  equity,  the  rules  of  equity  shall  pre- 
vail    Another  instance  of  release  by  operation  of  law,  Or  of  a  woman 
which  might  until  lately  have  occuiTed,  was  where  5*J^^°*  ^*'* 
a  man  married  a  woman  to  whom  he  was  indebted ; 
but  in  equity  any  such  debt  might  always  have  been 
kept  alive  by  the  agreement  of  the  parties  prior  to 
marriage  by  way  of  settlement,  and  the  same  provision 
in  the  Judicature  Act  applies  here,  and  now  in  mar- 
riages on  or  since   ist  January,  1883,  the  debt  will 
remain  to  her  separate  use  (m). 

A  further  instance  of  release  by  operation  of  law  is  Or  of  altera- 
found  in  the  case  of  the  material  alteration  of  written  ^gj^m^ent. 
instruments  after  execution,  which  has    been  before 
discussed  (n). 

Bankruptcy  is  a  course  taken  against  or  by  a  debtor  4.  DischRrge 
who  is  unable  to  pay  his  debts ;  on  the  creditor's  part  bankruptcy^ 
to  get  an  equal  distribution  of  his  assets,  and  on  his  »nd  compoa- 
part  to  get  a  discharge  from  his  debts.     The  Act  now 
governing  this  subject  is  the  Bankruptcy  Act,  1883  (0), 


(k)  Wcdmedey  v.  Cooper,  11  A.  ft  E.  221. 
ih  36  &  37  Vict  c.  66,  ».  25  (II). 
(m)  45  &  46  Vict  c.  75,  B.  2. 
(n)  See  ante,  pp.  163,  164. 
(o)  46  ft  47  Vict  c.  52. 
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Bankraptoy  and  uiideT  that  Act,  when  a  person  has  committed  one 
°''  *  ^  of  the  acts  of  bankruptcy  therein  specified  (/?),  a  peti- 
tion in  bankruptcy  may  be  presented  against  him  by  a 
creditor  whose  debt  is  not  less  than  £$0,  or  by  several 
creditors  whose  debts  together  make  up  that  sum,  and 
on  such  petition  he  may  be  adjudicated  a  bankrupt. 
A  receiving  order  is  made,  and  if  he  is  afterwards 
adjudicated  a  bankrupt,  a  trustee  of  his  estate  and 
efifects  is  then  appointed,  together  with  a  committee  of 
inspection  who  to  a  certain  extent  control  the  trustee, 
who  is  also  under  the  supervision  of  the  Board  of 
Trade,  and  his  estate  is  got  in,  and  dividends  paid  to 
When  a  bank-  the  Creditors.  The  bankrupt  is  not  at  once  by  the 
diMhari;e.  ^  bankruptcy  discharged  from  his  debts,  but  an  order  of 
discharge  may  be  granted  to  him  at  any  time  after  the 
passing  of  his  public  examination,  but  in  certain  cases 
the  Court  must  withhold  the  discharge  and  in  certain 
cases  it  has  a  discretion  to  do  so  (q).  This  order  of 
dischaige  furnishes  the  bankrupt  with  a  valid  excuse 
for  the  non-performance  of  his  contracts,  unless  incurred 
by  fraud,  or  forbearance  thereof  obtained  by  fraud,  or 
unless  in  respect  of  any  breach  of  trust  to  which  he 
was  a  party,  or  unless  a  Crown  debt  or  in  the  nature 
of  such  (r) ;  and  even  immediately  the  bankruptcy 
petition  has  been  presented  the  Court  has  power  to 
restrain  proceedings  against  him  (s). 

Discharge  of         Although  a  bankruptcy  petition  has  been  presented 

coinpoBition  or  Ag^i^s^  &  debtor  it  does  not  follow  that  he  must  be 

arraugeinent    adjudicated  bankrupt  thereon,  for  the  creditors  may,  at 

under  Bank-    the  first  meeting,  by  special  resolution  resolve  to  accept 

X883.  a  composition  or  scheme  of  arrangement.      Such  a 

resolution  must  be  confirmed  by  a  subsequent  resolution 

and  afterwards  approved  by  the  Court    The  payment  of 

such  a  composition,  or  carrying  out  of  such  a  scheme 


(p)  See  sect.  4. 
(q)  Sects.  28,  29. 
(r)  Sect  3a 
(«)  Sect  la 
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of  arrangement,  will  bind  all  creditors  disclosed  in  the 
debtor's  statement  of  affairs  and  discharge  the  debtor  (t). 

Incompetency  of  the  party  to  contract,  he  being  5.  inoompe- 
under  some  disability,  may  frequently  form  a  good  Jj^rty.^'*^* 
excuse  for  the  non-performance  of  a  contract.     The 
different  disabilities   ha^e  already  been  discussed  as 
fully  as  the  scope  of  the  present  work  will  admit 
of  (tt). 

Fraud  or  ill^ality  in  a  contract  may  also  form  a  6.  Fraad  or 
valid  excuse  for  its  non-performance,  and  this  subject  *^®«*^*J^* 
is  considered  in  the  next  chapter  (a;). 

In  concluding  the  present  chapter,  it  may  be  well  to  Equitable 
say  a  few  words  on  the  subject  of  equitable  defences.  ^"•°^■• 
It  has  frequently  happened  that  on  an  action  at  law 
being  brought,  the  defendant  has  had  some  answer  to 
the  plaintiff's  claim  which  would  be  admitted  as  a 
defence  in  Chancery  but  not  at  law.     In  such  case  the 
only  course  open  to  a  defendant  was  to  apply  to  the 
Court  of  Chancery  to  restrain  the  action  at  law,  and 
take  the  matter  under  its  cognisance,  which  it  would 
do,  not  indeed  restraining  the  Court  from  exercising  its 
jurisdiction,  but  acting  in  persanamy  and  restraining 
the  plaintiff  at  law  from  further  proceeding  with  his 
action.      This  state  of  things  was  to  some   extent 
remedied  by  a  provision  in  the  Common  Law  Pro- Oommon  Law 
cedure  Act,  1854  (y),  that  where  a  person  would  be^'^J^^ 
entitled  to  relief  on  equitable  grounds  he  might  plead 
the  facts  in  his  defence,  stating  expressly  that  it  was  a 
plea  upon  equitable  grounds  (z) ;  but  the  courts  of  law 
on  this  enactment  decided  that  they  could  only  allow  an 
equitable  defence  to  be  set  up  where  an  absolute  and 


(0  Sect  iS. 

(i»)  Ante,  ch.  vii  p.  209,  ti  ieq. 
{x)  PoH,  ch.  iz.  p.  266,  et  teq, 
(y)  17  &  18  Vict  c.  125. 
(f )  Sect  83. 
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Judicature 
Act,  1873. 


unconditional  perpetual  injunction  would  be  granted  in 
equity  (a),  so  that  there  were  still  veiy  many  cases  of 
equitable  defences  which  could  not  be  set  up  at  law  as 
excuses  for  the  non-performance  of  contracts.  The 
Judicature  Act,  1873  (b),  however,  now  remedies  this, 
for,  as  it  unites  the  former  courts  into  one,  so  also 
it  contains  provisions  giving,  generally,  equal  juris- 
diction to  all  the  dififerent  divisions  of  that  one  court, 
and  provides  that  where  the  rules  of  equity  and  law 
clash  the  rules  of  equity  shall  prevail.  Particularly  as 
to  equitable  defences  it  enacts  (c),  that  where  any 
plaintiff  or  defendant  claims  to  be  entitled  to  any  relief 
on  equitable  grounds  only,  which  theretofore  could  only 
have  been  given  by  the  Court  of  Chanceiy,  the  Supreme 
Court  of  Judicature,  and  every  judge  thereof,  shall  give 
the  same  relief  in  respect  of,  and  the  same  effect  to 
such  equitable  defence  as  ought  formerly  to  have  been 
given  by  the  Court  of  Chancery.  All  equitable  estates, 
rights  and  titles,  and  all  equitable  duties  and  liabilities 
appearing  incidentally  in  the  course  of  any  cause  or 
matter,  are  to  be  taken  notice  of  and  recognized  as  they 
formerly  would  have  been  by  the  Court  of  Chan- 
cery ;  and  no  action  pending  before  the  said  court  is 
to  be  restrained  by  way  of  prohibition  or  injunction. 


Money  paid 
under  com- 
puUion  of 
legal  procesa 
cannot  after* 
wards  be 
recovered  back 
aa  money  had 
and  received. 


If  a  person  pays  money  in  performance  of  some  con- 
tract under  compulsion  of  legal  process,  and  afterwards 
he  discovers  that  it  was  not  due,  e.g.  in  the  case  of  an 
action  brought  to  recover  money,  and  the  defendant 
in  such  action — ^being  unable  to  find  the  receipt  for  it, 
or  prove  the  payment  of  it  without  such  receipt — has  to 
pay  it  over  again,  but  subsequently  finds  the  receipt, 
here  he  cannot  recover  the  amoimt  so  paid  back 
again  (d). 


(a)  Woodhaute  v.  Fardfrother,  5  R  &  B.  277 ;  WahUy  ▼.  Fraggat,  2 
H.  ft  G.  669. 

(6)  36  ft  37  Vict  0.  66. 

{e)  Sect.  24. 

(d)  JliarrioU  v.  Hampton^  2  S.  L.  C.  421  fy  T.  R.  269 ;  Oadaval  ▼ 
CoUim,  4  A.  ft  K  866. 
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If  a  person  purchases  a  specific  chattel  in  which  the  When  the 
property  passes  to  him,  although  it  may  afterwards  be  gj^"j[s*onoe 
destroyed  by  fire  or  other  inevitable  accident  before  P*»»®d  to  a 

•'  •'  ,  person  he 

delivery  to  him,  he  is  still  bound  just  the  same  to  pay  muit  perform 

.       .^  /v  "^  ^  ^  hUpartof 

for  It  («).  the  contract 

by  paying  for 
~~~"~~^~~~"~"~~~~'~~~~"~~~"'^~^~""~^~~^^~~"~~"~^^~^~^~  them  though 

(e)  Tarling  v.  Baxter,  Tndor's  Meitsantile  Caaee.    See,  as  to  the  Pro-  ^^troyed. 
perty  in  Goods  passing,  ante,  pp.  85,  86. 
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CHAPTER  IX. 

OF   FRAUD   AND    ILLEGALITY. 

In  this  chapter  it  is  proposed  to  consider  generally 
what  will  amount  to  fraud,  and  when  a  contract  will 
be  illegal ;  the  effect  of  fraud  and  illegality  on  a  con- 
tract ;  and  also  some  particular  cases. 

I.  As  to  fraud.  istly.  As  to  Fravd. — Fraud  in  law  may  be  defined 
as  some  act,  statement,  or  representation  contrary  to  fact, 
whereby  a  person  is  induced  to  contract  and  whereby 
he  suffers  damage  (a) ;  and,  as  decided  by  the  leading 

Pri4ini  V.  case  of  PasUy  v.  Freeman  (b),  in  the  case  of  a  false 
affirmation,  to  render  it  a  fraud,  it  is  not  at  all  necessary 
to  shew  that  the  person  making  it  was  benefited  by 
the  deceit,  or  that  he  colluded  with  the  person  who 
was  benefited.  Subsequent  cases  have  idso  decided 
that  it  is  not  now  absolutely  necessary  in  order  to  set 
aside  a  contract  to  prove  that  the  person  who  obtained  it 
by  some  material  false  representation  knew  at  the  time 
the  representation  was  made  that  it  was  false,  or  even 
made  it  recklessly,  and  without  care ;  but  that  if  he 
takes  upon  himself  to  make  a  representation,  he  does 
so  at  his  own  peril,  and  his  representation,  if  false, 


Freeman, 


(a)  Numerous  definitions  of  fraud  bave,  however,  from  time  to  time 
been  given  (see  several  in  Brown*B  Law  Diet.  236),  and  it  is  an  un- 
doubtedly difficult  matter  to  accurately  define.  Courts  of  equity  have 
refused  to  define  fraud,  considering  that  the  ways  of  fraud  are  infinite, 
and  that  new  modes  of  fraud  may  constantly  arise,  and  the  rules  of 
equity  now  prevail  in  all  divisions  of  the  High  Court  of  Justice  (36 
ft  37  Vict  c.  66,  s.  25  ( 1 1)  ). 

(6)  2  3.  L.  C.  66;  3T.  B.51. 
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amounts  to  a  fraud  (c).  Fraud  may  either  consist  of 
some  false  representation,  or  some  wrong  concealment^ 
that  is  either  suggestio  fcdsi,  or  suppressio  vert. 

Fraud  was  formerly  said  to  be  of  two  kinds:  (i)  As  to  legal  and 
Legal  fraud,  consisting  in  some  false  representation,  but  °^°'*^  '*^**^* 
made  without  any  knowledge  of  its  falsity,  and  without 
any  dishonest  intentions,  or  any  intention  to  benefit  the 
party  making  the  representation ;  and  (2)  Moral  fraud, 
consisting  in  there  being  a  representation  with  know- 
ledge of  its  falsity,  or  without  actual  belief  in  its  truth, 
and  with  dishonest  intention,  or  made  for  the  purpose 
of  benefiting  the  party  making  the  representation.     A 
question  very  much  discussed  was,  whether  to  constitute 
fraud  to  vitiate  a  contract  it  was  necessary  to  show 
moral  as  well  as  legal  fraud,  or  whether  mere  legal 
fraud  by  itself  is  sufficient  (d).    Such  a  distinction  and  No  rach  dis- 
question  may  however  be  now  consigned  to  oblivion,  ^^^^^^^  "®'^" 
the  phrase  legal  as  distinguished  from  moral  fraud 
having  been  rejected  as  wholly  inapplicable  and  in- 
appropriate to  legal  discussion,  and  the  question  now 
always  is  simply,   Do  the  facts  shew  fraud  in   the 
common  meaning  of  the  word  ?  (e), 

A  mere  lie  is  not  sufficient  to  constitute  fraud,  nor  ^^^t  repre- 
is  a  false  representation  sufficient  to  found  an  action  J|^°^J^*J°£.^*^^ 
on  it,  unless  it  has  caused  some  damage  to  the  party  Acient  to 

.1.,    .  1  '         £  1  A.  *.'  IX*.    constitute » 

to  whom  it  IS  made ;  nor  is  a  false  representation  sum-  fraud, 
cient  to  avoid  a  contract,  unless  thereby  the  defendant 
has    been  induced    to   enter  into  the  contract   (/). 


(c)  In  re  Reese  Silver  Mining  Co.,  L.  R.  4  H.  of  L.  Oae.  64,  69  ;  39 
It.  J.  Ch.  849  ;  16  L.  T.  549  ;  Redgrave  v.  Hurdf  20  Gh.  D.  I ;  45  L.  T. 
485. 

(d)  Chitty  on  Contracts,  633.  Ccmfoot  v.  Fowke,  6  M.  ft  W.  358  ; 
Evane  v.  CoUine  (Ex.  Ch.),  5  Q.  B.  820;  BaHey  ▼.  Walford,  15  L.  J. 
(Q.  R)369.    See  this  subject  discussed  in  2  S.  L.  G.  86-^ 

{e)  Weir  ▼.  Bell,  3  Ex.  D.  238 ;  47  L.  J.  Ex.  704 ;  Hart  ▼.  Swaine, 
7  Gh.  D.  42 ;  Jol^  y.  Baker,  II  Q.  B.  D.  235 ;  52  I^  J.  Q.  B.  609 ; 
32  W.  R.  59 ;  Smith  v.  Chadwick,  9  App.  Ga&  187 ;  53  L.  J.  Gh.  873 ; 
32  W.  R.  687. 

(/)  Broom's  Corns.  343. 


268  OF  FKAUD  AND  ILLEGALITY. 

Words  amounting  only  to  mere  puffing,  commenda- 
tion, expectation,  or  confidence  will  not  amount  to 
fraud  {g).  A  misrepresentation  which  does  not  extend 
to  the  contents,  but  only  to  the  legal  effect  of  an  in- 
strument, does  not  vitiate  a  transaction  as  against  a 
person  who  has  thereby  been  induced  to  enter  into  it, 
for  every  one  is  supposed  to  be  conversant  with  the  law, 
and  the  legal  effect  of  his  acts,  and  therefore  such  mis- 
statement must  be  taken  to  be  a  matter  within  his  own 
knowledge  (A). 

A  principal  is       If  an  agent  in  the  course  of  his  employment  makes 

agent  •fraud,  somc  false  representation,  but  which  representation  is 

unknown  to  the  principal,  or  not  known  by  him  to  be 

false,  and  not  in  any  way  sanctioned  by  him,  but  yet 

it  comes  within  the  scope  of  the  agent's  authority  or 

employment,  the  principal  is  liable  for  the  fraud  {%). 

As  to  affent'i    An  agent  acting  within  the  scope  of  his  authority  is 

iiabiirty.         not  personally  liable  for  false  representations  made 

innocently  by  him  Qc), 

Representa-         If  a  pcrsou  interests  himself  to  procure  credit  for 

ingthe^credit  ^Jiother,  or  is  applied  to  and  inquired  of  as  to  a  person's 

of  anothor       position,  and  makes  some  false  representation  in  reply 

be^in  writmg.   thereto,  whcrcby  the  inquirer  is  induced  to  give  credit 

to  the  third  person,  he  is  liable  to  an  action  in  respect 

of  the  fraud  contained  in  such  false  representation. 

But  by  Lord  Tenterden's  Act  (/)  it  is  provided  **  that 

no  action  shall  be  maintained  whereby  to  charge  any 

person  upon  or  by  reason   of  any  representation  or 

assurance  made  or  given  concerning  or  relating  to  the 

character,  conduct,  credit,  ability,  trade,  or  dealings  of 

any  other  person,  to  the  intent  or  purpose  that  such 

{g)  Bdlain  v.  Tucker,  13  Q.  B.  D.  562 ;  Smith  v.  Land  and  House 
Property  Corporation,  49  L.  T.  532  ;  48  J.  P.  loi. 

(a)  LeiffiM  V.  Jones,  4  B.  ft  C.  506. 

(i)  UdeU  y.  Atherton,  7  H.  &  K.  172 ;  Barunck  v.  English'and  Joint 
Stock  Bank,  L.  B.  2  Ex.  259 ;  Shaw  v.  PoH  Philip  Qdd  Mining  Co., 
13  Q.  B.  D.  103 ;  S3  L.  J.  Q.  B.  369  ;  32  W.  R.  771. 

{k)  Eagleeidd  v.  Marquis  of  Londonderry,  4  Ch.  D.  693. 

{I)  Geo.  4,  a  14,  B.  6. 
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other  person  may  obtain  credit,  money,  or  goods 
upon  (m),  unless  such  representation  or  assurance  be 
made  in  writing  signed  by  the  party  to  be  charged 
therewith."  This  enactment  applies  to  a  case  where 
the  representation  is  made  in  order  that  the  party  to 
be  charged  may  obtain  a  benefit  from  the  credit,  money, 
or  goods  being  obtained  by  such  other  person  (n). 

By  statute  13  Eliz.  c.  5,  "An  Act  against  Fraudu-  i3EU«.  c.  5. 
lent  Deeds,  Gifts,  Alienations,  &c.,"  it  is  provided  that 
all  gifts,  grants,  conveyances,  &c.,  of  every  kind  of 
property,  by  writing  or  otherwise,  made  for  the  pur- 
pose of  delaying,  hindering,  or  defrauding  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts, 
&c.,  shall  be  void  and  of  no  effect  as  against  such 
creditors  and  others,  except  made  upon  good  (which 
means  valuable)  consideration  to  a  person  bond  fide 
not  having  notice  of  the  fraud.  It  will  be  observed 
that  this  statute  applies  to  conveyances  of  all  kinds  of 
property,  whether  real  or  personal.  The  leading  case 
on  the  construction  of  the  statute  is  Tivynne*8  Case  {0),  Twynn^s  Cate. 
in  which  a  gift  of  goods  was  held  to  be  fraudulent  on 
the  following  grounds : 

1.  The  gift  was  perfectly  general. 

2.  The  donor  continued  in  possession  after  the  gift 

3.  It  was  made  in  secret. 

4.  It  was  made  pending  the  writ. 

5.  There  was  a  trust  between  the  parties,  and  fraud 
is  always  clothed  with  a  trust. 

6.  The  deed  of  gift  stated  that  the  gift  was  honestly 
and  truly  made,  which  was  an  inconsistent  clause. 

The  above  are  therefore  points  to  look  to  in  any  gift 

(m)  This  18  as  it  U  in  the  Act,  bat  it  is  evidently  &  misprint  in  it, 
and  should  be  read  "  money  or  goods  upon  credit." 
(n)  Pearnm  ▼.  Sdigman,  31  W.  R.  730 ;  48  U  T.  842. 
(o)  I  S.  L.  C.  I ;  3  Coke,  80. 
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or  conveyance  of  property  to  determine  whether  or  not 
it  is  fraudulent  within  the  above  Act,  and  particular 
attention  should  be  paid  to  the  point  above  numbered  2, 
for  under  it  at  the  present  day,  should  an  absolute  bill 
of  sale  be  made,  and  the  person  giving  it  yet  continues 
in  possession  of  his  goods,  this  will  be  an  index  of 
fraud  (p),  and  therefore  in  framing  a  bill  of  sale,  if  it 
is  intended  that  the  giver  of  it  should  still  continue  in 
possession  of  the  goods,  it  is  important  to  make  his 
continuing  in  possession  consistent  with  the  terms  of 
the  bill  of  sale  (s). 


When  fraud 
presnuied  in 
a  voluntary 
■ettlemeut. 


If  a  person  makes  a  voluntary  settlement  of  his 
property  whereby  the  assets  of  creditors,  whether 
creditors  then  or  subsequently,  are  subtracted  so  as  not 
to  leave  sufiBcient  for  creditors,  the  law  presumes  an 
intention  to  defeat  and  delay  creditors  so  as  to  bring 
the  case  within  the  statute  (r).  Although  a  convey- 
ance may  be  fraudulent  under  the  above  statute  as 
against  creditors,  yet  as  between  the  parties  themselves 
it  is  good  (s).  A  settlement  may  be  set  aside  under 
this  statute  after  a  considerable  lapse  of  time — thus 
in  a  recent  case  this  was  done  after  a  lapse  of  ten 
years  (t). 


a/  Eliz.  0.  4. 


By  27  Eliz.  c.  4,  all  voluntary  conveyances  of  land 
are  rendered  fraudulent  and  void  against  subsequent 
purchasers  for  value,  and  this  even  although  the  subse- 
quent purchaser  may  have  notice  of  the  first  voluntary 
conveyance,  except  indeed  in  the  one  case  of  a  voluntary 


(p)  Edvjardt  ▼.  ffarben,  2  T.  R.  587. 

iq)  MartindaU  v.  Booth,  3  B.  &  Ad.  498,  and  cases  there  cited. 

(r)  Spirett  v.  Willows,  34  Ll  J.  Ch.  367  ;  Freeman  v.  Pope,  L.  R.  5 
Ch.'ssS;  Spencer  v.  JSUUer,  4  Q.  B.  D.  13  ;  48  L.  J.  Q.  B.  204; 
27  W.  R.  134  ;  Boldero  y.  London  and  Wettmintter  Discount  Co.,  5 
Ex.  D.  47  ;  28  W.  R.  154.  And  see  generally  hereon,  Snell's  Prin- 
ciples of  Equity,  73-76. 

(#)  Rolnnson  v.  McDonnell,  2  R  &  Aid.  134 ;  Marewood  ▼.  South 
Yorkshire  By,  Co.,  3  H.  &  N.  798. 

(<)  Three  Towns  Banking  Co.  v.  Maddever,  52  L.  J.  Ch.  733 ;  31 
W.  R.  72a 
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conveyance  to  a  charity  (u).  This  statute  has  no  ap- 
plication to  purely  personal  property,  and,  with  regard 
to  leaseholds,  where  there  is  any  rent,  or  there  are  any 
onerous  covenants  in  the  lease,  the  person  taking — by 
reason  of  the  liability  he  incurs  on  the  same — is  not  to 
be  considered  as  a  volunteer,  and  in  such  a  case  the 
voluntary  settlement  will  be  good  against  the  subse- 
quent purchaser  (x).  It  has  been  held  that  an  ante- 
nuptial agreement  by  an  infant  is  not  sufficient  to  take 
a  post-nuptial  settlement  out  of  the  operation  of  27 
Eliz.  c.  4  (y). 

As  to  the  effect  of  fraud  on  a  contract,  the  maxim  JEx  doio  maio 
is,  JEz  dclo  malo  rum  oritur  actio  (2),  but,  notwithstand-  adtio!^  ^^ 
ing  this,  the  effect  of  fraud  is  not  to  altogether  vitiate  a 
contract,  but  the  person  on  whom  the  fraud  is  practised 
has  a  right  to  insist  on  the  fraud  as  preventing  any 
right  of  action  that  would,  but  for  it,  exist,  or  he  may 
if  he  choose  waive  the  fraud  and  ratify  and  confirm 
the  contract  (a).     And  although  as  a  contract  originally  But  third 
stands,  if  induced  by  fraud,  the  party  guilty  of  thej^^roan^ 
fraud  cannot  enforce  it,  yet  if  third  persons  acquire  a  "j**™**- 
hand  fide  interest  under  it  without  any  notice  of  the 
fraud,  they  will  have  a  right  to  enforce  it  even  against 
the  party  on  whom  the  fraud  has  been  practised  (b). 

But  where  there  has  been  fraud,  and  a  person  has  A  retduion  of 
therefore  a  right  of  rescinding  the  contract,  he  must  the'^onnVof 
exercise  this  right  within  a  reasonable  time,  and  if  ["'***  "^■^j 
knowing  of  the  fraud  he  does  not  rescind  the  contract,  witfaia  a 
but  continues  to  act  in  the  matter  as  if  there  were  no  t^o!"*^^* 
fraud,  he  will  lose  his  right  (c). 

(u)  See  generally  hereon,  Snell's  Principles  of  Equity,  ySSo. 

{x)  Price  y.  Jenkint,  4  Ch.  Dir.  483  ;  46  L.  J.  Ch.  805  ;  £x  parte 
Billman,  10  Ch.  IHv.  622;  48  L.  J.  Bk.  77.  This  principle  does  not 
apply  under  13  Eliz.  c.  5 :  Riddier  y.  HiddUr,  22  Cb.  D.  74;  52  L.  J. 
Ch.  343  ;  31  W.  R  93. 

(y)  Trawell  v.  Shenton,  8  Ch.  D.  318  ;  47  L.  J.  Ch.  739. 

(z)  See  Broom's  Legal  Maxims,  684  et  teq. 

(a)  White  V.  Garden,  10  G.  B.  919,  927 ;  Stetfenwn  y.  Nevmham,  13 
C.  B.  285. 

(6)  Oale$  y.  Turmiand,  L.  B.  2  H.  L.  C.  325. 

(c)  Ibid. 
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Fraud  need         If  there  is  fittud  it  is  not  necessary  to  shew  that  the 
who£*of*tha*    fraud  goes  to  the  whole  of  the  contract;  it  is  quite 
contract.         sufficient  to  shew  that  there  is  a  fraudulent  misrepre- 
sentation as  to  any  part  of  that  which  induced  the 
person  to  enter  into  the  contract  (d). 

Application  If  a  persou  comes  to  the  Court  to  set  aside  a  contract 
fnparTdeii^,  ^^  ^^®  grouud  of  fraud,  and  it  appears  that  he  also  on 
^'  his  part  has  been  guilty  of  fraud,  so  that  both  parties 

are  really  and  truly  in  pari  delicto,  the  Court  will  not 
give  relief,  for  the  maxim  is.  In  pari  delicto  potior  est 
conditio  defendentis  et  possidentis,  unless,  indeed,  public 
policy  will  be  more  promoted  by  giving  relief  (e). 

IL  A«  to  2ndly.  As  to  Illegality, — Primarily  speaking,  parties 

illegality.  ^^  allowcd  to  enter  into  any  contracts  that  they  think 
fit,  and  by  their  contracts  to  make  laws  for  themselves 
to  a  certain  extent,  but  there  are  many  kinds  of  con- 
tracts which  are  not  allowed  because  the  interests  of 
the  public  or  of  morality  are  affected  thereby,  and 
public  injury  might  be  done  were  they  allowed  (/). 
Where  then  there  is  illegality  the  contract  is  void,  and 
in  the  words  of  Lord  Chief-Justice  Wilmot,  in  the 
important  case  of  Collins  v.  Blantem  (g),  "  the  reason 
why  such  contracts  are  void  is  for  the  public  good. 
You  shall  not  stipulate  for  iniquity  ...  no  polluted 
hand  shall  touch  the  pure  fountain  of  justice.  Whoever 
is  a  party  to  an  unlawful  contract,  if  he  hath  once  paid 
the  money  stipulated  to  be  paid  in  pursuance  thereof, 
he  shall  not  have  the  help  of  a  court  to  fetch  it  back 
again ;  you  shall  not  have  a  right  of  action  when  you 
come  into  a  court  of  justice  in  this  unclean  manner  to 
recover  it  back  again." 

But,  notwithstanding  this  dictum,  if  of  two  parties  to 

(eO  Per  Blackburn,  J.,  Kennedy  v.  Pwuma  Mail  Co.,  L.  R  2  Q.  B. 
587. 

(e)  Story's  Equity,  298,  303  ;  Snell's  Principles  of  Equity,  463,  478 ; 
Broom's  Legal  Maxims,  673. 

(/)  ChitW  on  ContrMts,  609. 

Q)  I  S.  L.  O.  387. 
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an  illegal  contract  one  is  not  actually  in  pari  delicto 
with  the  other,  or  there  is  some  excuse  for  him,  he  may 
obtain  relief  from  the  contract ;  and  even  although  the 
parties  are  in  equal  guilt,  yet  if  public  policy  will  be 
thereby  promoted  the  contract  will  be  relieved  against 
in  equity,  on  the  ground  of  its  being  for  the  benefit  of 
the  public  (A). 

Although  an  instrument  on  its  face  may  appear  to  be  Thedootrineof 
perfectly  valid,  yet  parol  evidence  may  be  given  to  shew  no^prerenT* 
that  it  is  actually  an  illegal  contract,  and  this  even  JJ^Jf^iu  "^ 
although  it  be  a  contract  under  seal.     This  is  well 
shewn  by  the  important  case  of  Collins  v.  Blantem  (i),  Conim  ▼. 
which  has  already  been  referred  to,  and  the  facts  in 
which  have  been  set  out  at  a  previous  page,  to  which 
the  student  is  referred  (k).     In  that  case  also  the 
Lord  Chief  Justice  Wilmot  in  his  judgment  said,  **  What 
strange  absurdity  would  it  be  for  the  law  to  say  that 
this  contract  is  wicked  and  void,  and  in  the  same 
breath  for  the  law  to  say,  you  shall  not  be  permitted  to 
plead  the  facts  which  clearly  shew  it  to  be  wicked  and 
void"(0. 

But  it  must  be  carefully  remembered  that  the  law  The  l«w  never 
never  presumes  illegality,  but  rather  presumes  every  §iJJJut7l 
contract  to  be  good  until  the  contrary  is  shewn,  for  one 
of  the  maxims  for  the  construction  of  contracts  is,  that 
the  construction  shall  be  favourable  (m) ;  and  it  may 
sometimes  happen  that  some  only  of  the  covenants 
or  conditions  in  a  deed  may  be  void  as  being  illegal, 
and  that  the  others  may  be  good,  but  here  the  illegal 
covenants  must  be  clearly  divisible  from  the  others  (n). 


{K)  Story's  Equity,  298,  303  ;  SnelVs  Principles  of  Equity,  478,  and 
cases  there  cited.  WhUmort  v.  Farley,  29  W.  R.  825  ;  45  L.  J.  99  ; 
WUum  V.  Strugnell,  7  Q.  B.  D.  548  ;  50  Ll  J.  M.  C.  145  ;  45  L.  T.  218. 

(t)  I  S.  L.  C.  387  ;  2  WiJaon,  341. 

{k)  See  ante,  pp.  15,  16. 

{I)  I  S.  L.  0.  395. 

(m)  See  ante,  p.  23. 

(n)  Chitty  on  Contracts,  610^  611. 
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Illegality  ia  of 
two 


gaiitv  u 
rkindf. 


Illegality  is  usually  said  to  be  of  two  kinds,  viz., 
I.  Where  the  illegality  consists  in  some  act  which  is 
illegal  by  the  common  law  of  the  realm,  as  being 
against  public  policy  or  morality,  and  acts  of  this  kind 
are  also  said  to  be  mala  in  se;  and,  2.  Where  the 
illegality  consists  of  some  act  which  was  not  originally 
illegal  but  has  been  rendered  so  by  some  statutory 
provision,  and  acts  of  this  kind  are  also  said  to  be  mala 
prohibita  (p).  We  will,  therefore,  firstly,  proceed  to 
notice  some  kinds  of  contracts  illegal  under  the  first  of 
the  above  divisions,  viz.,  at  Common  Law. 


Mfttten  mala 
inu. 


Contract!  in 
restraint  of 
trade. 


A  contract  in  general  restraint  of  trade  is  absolutely 
void — that  is  to  say,  no  person,  for  however  valuable 
a  consideration,  can  covenant  absolutely  never  again 
to  carry  on  his  trade  or  calling  anywhere,  for  any 
such  agreement  is  considered  to  be  contrary  to  public 
policy  as  tending  to  cramp  trade,  and  to  discourage  in- 
dustry, enterprise,  and  competition.  But  it  will  be  ob- 
served that  in  the  rule  above  given  the  words  are  "  in 
general  restraint  of  trade,"  and  it  is  perfectly  valid  for 
a  person  for  consideration  to  enter  into  a  contract  in 
limited  restraint  of  trade,  which  may  often  be  very  neces- 
sary for  a  person's  proper  protection ;  thus,  if  one  sells 
the  goodwill  of  a  business,  and  nothing  is  said  restrict- 
ing his  carrying  on  a  similar  business  in  or  near  that 
place,  he  is  at  liberty  the  very  next  day  to  set  up  a 
like  business,  even  next  door,  to  the  great  injury  of  the 
purchaser,  and  even  to  solicit  the  former  customers  of 
the  business,  provided  only  he  does  not  represent  him- 
self as  carrying  on  the  old  business  (p).  But  this  power 
of  setting  up  a  fresh  business  may  always  be  prevented 
by  the  vendor  entering  into  a  contract  in  limited 
restraint  of  trada 


(o)  See  this  divifdon  in  i  8.  L.  C.  389;  and  Ghitty  on  Contracts, 
609,  et  uq, 

(p)  Pearton  ▼.  Pearaon,  27  Ch.  D.  145  ;  54  L.  J.  Ch.  32 ;  32  W. 
R.  1006 ;  practically  overruling  the  prior  decision  in  LdhoucMrt  v. 
DawKft^  L.  R.  13  Eq.  322,  in  which  it  had  been  held  that  the  former 
customers  of  the  business  must  not  be  solicited.  See  also  Walker  v. 
JioUram,  19  Ch.  D.  355 ;  51  L.  J.  Ch.  (Apps.)  10& 
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Thus,  in  the  well-known  case  of  Mitchell  v.  ifey-  MUchdi  ▼. 
nolds  (j),  the  facts  were  that  the  plaintiflf  and  defen-  ^^v^^^* 
dant  being  by  trade  bakers,  the  defendant  had  assigned 
to  the  plaintiff  a  lease  of  his  bakehouse  situate  in  the 
parish  of  St  Andrew,  Holborn,  for  the  term  of  five 
years,  and  the  defendant  had  executed  a  bond  not  to 
cany  on  the  trade  of  a  baker  within  thai  parish  during 
the  said  term  of  five  years,  or,  if  he  did,  that  he  would 
pay  to  the  plaintiff  a  sum  of  ;^5a  The  defendant 
having  committed  a  breach  of  his  covenant,  this  action 
was  brought  to  recover  the  £^o  on  the  bond,  and  the 
defendant  objected  that  the  bond  was  illegal,  for  he 
was  a  baker  by  trade,  and  the  bond  operated  in  restraint 
of  trade ;  but  the  Court  held  that  though  covenants  in 
general  restraint  of  trade  were  utterly  invalid,  as  being 
contrary  to  public  policy,  yet  a  contract  in  reasonable 
limited  restraint  of  trade  is  perfectly  valid,  and  that 
liere  the  restraint  was  perfectly  reasonable,  being  indeed 
both  for  a  limited  space  of  time,  and  in  respect  only 
of  one  particular  parish.  Lord  Chief- Justice  Parker,  in 
concluding  his  judgment,  said,  "In  all  restraints  of 
trade,  where  nothing  more  appears,  the  law  presumes 
them  bad ;  but,  if  the  circumstances  are  set  forth,  that 
presumption  is  excluded,  and  the  Court  is  to  judge  of 
those  circumstances  and  determine  accordingly ;  and  if 
upon  them  it  appears  to  be  a  just  and  honest  contract, 
it  ought  to  be  maintained  "  (r). 

The  questions,  therefore,  in  every  contract  operating  Two  questioni 
in  any  way  in  restraint  of  trade  must  be  two,  viz. :  i.  Is  ^Miderin^  ^^ 
it  in  general  restraint  of  trade  ?  (and  if  this  question  is  whether  a 
answered  affirmatively,  it  must  be  illegal  and  void);reBtraintof 
and  2.  If  in  partial  restraint  of  trade,  is  that  partial  ^'^^ "  *^**^* 
restraint  reasonable  ?    The  question  of  its  reasonable-  Whether  a 
ness  must  depend  to  a  great  extent  on  the  circumstances  j^^l^^bie 
of  each  particular  case,  for  naturally  some  trades  or  the^^rtioffsr 

drcumstanoes. 


iq)  I  S.  L.  C.  417  ;  I  P.  Wms.  181. 
(r)  I  S.  L.  C.  431. 
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callings  may  require  a  wider  limit  than  others,  and 
it  is  therefore  impossible  to  lay  down  any  fixed  rule  of 
when  a  restraint  will  be  reasonable  and  when  not  («).  A 
good  test,  however,  of  whether  any  such  covenant  is 
good  or  bad  is  found  in  the  words  of  Lord  Chief-Justice 
Tindal  {t),  who,  in  delivering  judgment  in  the  case  cited 
below,  said :  "  We  do  not  see  how  a  better  test  can  be 
applied  to  the  question  whether  this  is  or  is  not  a  reason- 
able restraint  of  trade,  than  by  considering  whether  the 
restraint  is  such  as  to  afford  a  fair  protection  to  the  in- 
terests of  the  party  in  favour  of  whom  it  is  given,  and 
not  80  large  as  to  interfere  with  the  interests  of  the 
public.  Whatever  restraint  is  larger  than  the  necessary 
protection  of  the  party  requires,  can  be  no  benefit  to 
either ;  it  can  only  be  oppressive,  and,  if  oppressive,  it 
is  in  the  eyes  of  the  law  unreasonable.  Whatever 
is  injurious  to  the  interests  of  the  public  is  void  on  the 
ground  of  public  policy." 

The  limit  that  The  limit  that  is  required  in  a  contract  in  restraint 
a*<^tnMtin°  ^^  trade  to  render  it  valid  is  generally  a  limit  in  point 
restraint  of      qI  gpace  (u):  but  there   is  no  absolute  rule  that  a 

trade  u  gene-  ■•         . 

rally,  but  not  Contract  in  restraint  of  trade  is  void  if  it  is  unlimited 
fn^nt  of  *™**  ^  regard  to  space.  The  question  in  each  case  is 
•pice,  not        whether  the  restraint  extends  further  than  is  necessary 

time.  ' 

for  the  reasonable  protection  of  the  covenantee,  and  if 
it  does  not  do  that,  the  performance  of  the  covenant 
will  be  enforced,  even  though  the  restriction  be  un- 
limited as  to  space  (x).  There  does  not  appear  to  be 
any  case  deciding  that  there  need  be  any  limit  in 
point  of  time,  and  it  is  submitted  that  there  is  no 
necessity  for  there  to  be  any  such  limit,  the  chief 
essential  being  that  there  should  be  a  limit  in  point  of 


(«)  See  Tarioiu  instances  of  different  limits  in  Ghitty  on  Contracts, 
617-619.  See  also  TaUis  v.  TaUit,  2  K  &  B.  391  ;  Ltatfur  Cloth  Co. 
▼.  Lonont,  L.  R.  9  Eq.  355  ;  AUtopp  v.  Wheatcroftf  L.  R.  15  Eq.  59 ; 
42  L.  J.  Cb.  12  ;  Jaeoby  v.  Whitmore,  32  W.  B.  18 ;  49  L.  T.  335. 

(()  In  Homer  ▼.  Oraves,  7  Bing.  744. 

(«)  Ward  ▼.  Byrne,  5  M.  A  W.  548. 

[x)  lUnttUUm  v.  JUmiillon,  14  Gb.  D.  351 ;  49  L.  J.  Ch.  338  ;  28  W. 
R.  623 ;  Leather  doth  Co.  v.  LoreorU,  L.  R.  9  £q.  345. 
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space  (y) ;  but,  as  just  stated,  a  contract  may  be  good 
even  though  not  limited  in  point  of  space,  if  not  un- 
reasonable in  other  respects. 

It  is  actually  necessary  that  a  contract  in  restraint  Saoh  contraoti 
of  trade,  to  be  good,  should  be  founded  upon  a  valuable  woande^on 
consideration,  even  though  under  seal  (z),  and  this  forms  JoW*»tion 
an  exception  to  the  rule  that  a  specialty  contract 
requires  no  consideration.    But  it  seems  to  be  now 
decided  that  the  Court  will  not  enter  into  the  question 
of  whether  the  consideration  is  adequate,  but  that  it 
will  be  sufficient  if  there  is  a  consideration  shewn  to  be 
of  some  bondjide  legal  value,  but  that  if  the  considera- 
tion is  so  small  as  to  be  merely  colourable,  then  it  is 
not  sufficient  (a). 

It  may  be  that  although  the  restraint  is  a  limited  whon  a  con- 
and  reasonable  one,  yet  it  may,  irrespective  of  that,  be  in  limited^re- 
illegal.    In  a  recent  case  the  plaintiff,  who  was  not  a  '*^^°uj?^*» 
duly  qualified  medical  practitioner,  engaged  the  de- 
fendant to  assist  him  in  the  profession  of  medicine,  and 
bound  the  defendant  not  to  practise  that  profession 
within  ten  miles  of  his  place  of  business  for  five  years 
after  the  engagement  terminated.    The  defendant,  never- 
theless, commenced  to  practise,  and  the  plaintiff  applied 
for  an  injunction.     It  was  held  that  as  the  plaintiff  was 
an  unquaUfied  practitioner,  the  agreement  was  not  bind- 
ing, and  an  injunction  was  refused  (6). 

A  contract  in  restraint  of  trade  may  sometimes  be  part  of  the 
good  in  part  and  bad 


[  in  part,  and  this  is  well  shewn  by  ^i^^^bifi^ 
.  May  (c).    In  that  case  it  had  been  »iid  part  bad 


the  case  of  Mallam  v.  May  (c).    In  that  case  it  had  been  »nd  p*rt  bad. 

tla 


iy)  In  a  oaae  of  Mumford  ▼.  Oetking,  7  0.  B.  (N.S.)  317,  By  lea,  J., 
asked,  "  Do  you  find  any  case  shewing  that  the  absence  of  a  limitation 
in  point  of  time  would  make  the  agreement  bad  where  the  restraint  is 
not  too  large  in  point  of  space  ?  "  and  he  was  not  referred  to  any  such 
case.     See  also  Wichens  v.  Evans,  3  Y.  A  J.  318. 

{z)  MUehdl  V,  Rtynoldi,  i  S.  L.  G.  417  ;  f  P.  Wms.  181. 

(a)  ffUehcoek  v.  Cohen  (in  Gam.  Soiks.),  6  A.  A  £.  438;  Archer  t. 
Marsh,  6  A.  A  £.  966  ;  Piikingion  v.  Scott,  15  M.  A  W.  657. 

(6)  Davies  v.  MaekunOt  29  Gh.  D.  596. 

(e)  II  M.  &  W.  653. 


Mailam  ▼. 
May, 


2/8  OF  FBAUD  AND  ILLEGAUTY. 

agreed  between  the  plaintiffs  and  the  defendant,  that 
the  defendant  should  become  assistant  to  the  plaintiffs 
in  their  business  of  surgeon-dentists  for  four  years; 
that  the  plaintiffs  should  instruct  the  defendant  in  the 
business  of  a  surgeon-dentist,  and  that  after  the  ex- 
piration of  the  term  he  should  not  carry  on  that  busi- 
ness in  London,  or  in  any  of  the  tovms  or  places  where 
the  plaintiffs  might  have  been  practising  be/ore  the  ex^ 
piration  of  the  said  service.  On  breach  of  the  cove- 
nant, and  action  being  brought  thereon,  it  was  held 
by  the  Court  that  the  stipulation  not  to  practise  in 
London  was  valid,  the  limit  of  London  not  being  too 
large  for  the  profession  in  question,  but  that  the 
stipulation  as  to  not  practising  in  towns  where  the 
plaintiffs  might  have  been  practising  was  an  unreason- 
able restriction,  and  therefore  illegal  and  void;  and 
that  the  stipulation  as  to  not  practising  in  London 
was  not  affected  by  the  illegality  of  the  other  part  (rf). 

AgTMinent  or       An  agreement  or  combination  of  employers  binding 
empioyera!"  °'  themselves  only  to  employ  workers  at  a  certain  rate  of 
wages,  or  only  to  carry  on  their  business  in  a  certain 
specified  way,  is  illegal,  and  no  action  lies  on  the 
breach  of  any  such  agreement  (e).     So  also  an  agree- 
ment by  employees  to  combine  to  increase  the  rate 
Trade  Union    of  wages  cannot  be  enforced  (/) ;  but  by  the  Trade 
Act,  1871.        Union  Act,  187 1  (g),  it  is  provided  that  trade  unions 
are  not  to  be  considered  unlawful  so  as  to  render 
members  thereof  liable  to  be  prosecuted,  but  agree- 
ments between  members  inter  se  are  to  be  incapable 
of  being  enforced  (A). 

ContnctBof         Of  Contracts  of  an  immoral  nature,  and  as  such 
RD^immorai      j]jgg^  ^^^  ^^j^^  ^^^  ^^  mentioned  agreements  in  con- 

{d)  See  also  Price  v.  Green,  16  M.  &  W.  346. 
(e)  Bilton  v.  SckertUy,  6  £.  &  B.  47. 
(/)  WaUby  v.  AnUy,  3  EL  &  EL  516. 

i9)  34  &  35  Vict  a  31. 

(h)  Sects.  2-4.  Jtighy  y.  Connd,  14  Ch.  D.  482  ;  49  L.  J.  Ch.  328  ; 
28  W.  R.  650 ;  Duke  v.  LUtUboy,  49  L.  J.  Ch.  802  ;  28  W.  R  977 ; 
43  L.  T.  210. 
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sideration  of  future  cohabitation  (%)  or  future  seduc- 
tion (k),  or  the  letting  of  lodgings  for  the  direct  purpose 
of  prostitution. 

Contracts  which  operate    in    general   restraint   ofReatndntof 
marriage  are  illegal  and  void,  mamage. 

Contracts    involving    maintenance   and    champerty 
are  also  illegal  and  void. 

Maintenance  may  be  defined  as  an  offence  which  MaintenAnoe. 
consists  in  officiously  intermeddling  in  a  suit  that  in 
no  way  belongs  to  one,  as  by  maintaining  or  assisting 
either  party  with  money  or  otherwise,  although  having 
nothing  to  do  with  it  (I).  There  are,  however,  many 
exceptions  to  maintenance,  upon  the  principle  of 
a  common  interest  in  the  maintaining  party:  e.ff.,  a 
master  may  assist  his  servant,  any  person  may  assist 
his  close  relative,  or  perhaps  even  his  neighbour  or 
friend,  and  it  has  even  been  said  that  a  rich  man  may  out 
of  charity  assist  a  poor  man  to  maintain  a  right  which 
he  would  otherwise  lose  (m). 

Champerty   consists   in   an   agreement    between  acbamperty. 
litigant  and  a  third   party,  whereby,  in  consideration 
of  that  third  party  advancing  him  money,  he  agrees  to 
share  with  him  the  proceeds  of  the  litigation  (n).     It 

(t)  Bat  the  mere  fact  that  a  man  who  is  cohabiting  with  a  woman 
gives  her  a  bond  for  the  payment  of  money  and  afterwards  continues 
to  cohabit  with  her,  will  not  necessarily  raise  the  presnmption  that  the 
bond  was  given  in  consideration  of  future  cohabitation,  and  there 
being  nothing  to  shew  it  on  the  faoe  of  the  bond  and  no  evidence  that 
it  was  given  to  secure  the  cohabitation,  the  bond  will  be  good.  In 
re  VaUancef  Vattance  v.  Blagden,  26  Ch.  D.  353  ;  32  W.  R.  918. 

{k)  A  contract  to  pay  a  sum  in  consideration  of  past  seduction  is  not 
iUegid,  but  it  would  aiford  no  consideration  to  support  a  simple  con- 
tract :  Beaumont  v.  JUevef  8  Q.  B.  483  ;  ante^  p.  38. 

(2)  Brown's  Law  Diet.  328.  Bradlaugh  v.  Newdegate^  li  Q.  B.  D. 
I  ;  52  L.  J.  Q.  B.  454 ;  31  W.  R.  792. 

(m)  Per  Lord  Coleridffe  in  Bradlaugh  v.  NewdegtUe,  supra.  See 
also  Plating  Co.  v.  Farqij^rson,  17  Ch.  D.  49  ;  50  lI  J.  Gh.  406. 

(fi)  Ball  v..  Warwick,  50  L.  J.  Q.  B.  382  ;  29  W.  R.  468 ;  44  L.  T. 
218.  This  case  shews  that  in  order  to  constitute  champerty  it  is  not 
essential  that  there  should  be  an  undertaking  on  the  part  of  the  litigant 
to  proceed  with  the  action. 
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Contract  to 
compromise 
criminal 
offence. 


Future  sepa- 
ration. 


may  be  noticed  that  the  Attorneys'  and  Solicitors' 
Act,  1870  (o),  specially  guards  against  champerty  in 
the  case  of  solicitors,  by  providing  (p)  that  **  nothing  in 
this  Act  contained  shall  be  construed  to  give  validity 
to  any  purchase  by  an  attorney  or  solicitor  of  the 
interest  of  his  client  in  any  suit,  action,  or  other  con- 
tentious proceeding  to  be  brought  or  maintained,  or  to 
give  validity  to  any  agreement  by  which  an  attorney 
or  solicitor  retained  or  employed  to  prosecute  any  suit 
or  action  stipulates  for  payment  only  in  the  event  of 
success  in  such  suit,  action,  or  proceeding." 

All  contracts  for  the  compromise  of  criminal  offences, 
or  to  interfere  with  the  course  of  justice,  are  illegal 
and  void.  But  in  order  to  render  illegal  the  receipt 
of  securities  by  a  creditor  from  his  debtor  where  the 
debt  has  been  contracted  under  circumstances  which 
must  render  the  debtor  liable  to  criminal  proceedings, 
it  is  not  enough  to  merely  shew  that  the  creditor  was 
thereby  induced  to  abstain  from  prosecuting  (j). 

Contracts  for  future  separation  of  husband  and  wife 
are  contrary  to  public  policy  and  absolutely  illegal. 
To  render  a  separation  deed  valid  the  separation  must 
be  actually  existing  at  the  time. 


Matters  iraoto       We  will  now  cousider  some  contracts  which  are 
prohibita,        rendered  illegal  by  reason  of  statutory  provisions. 


Gaming 
contracts. 


Gaming  and  wagering  contracts  are  illegal  and  void, 
being  prohibited  by  statute.  At  common  law,  how- 
ever, such  contracts  were  valid  unless  of  such  a  nature 
as  to  contravene  public  policy ;  as,  for  instance,  if  tend- 
ing to  the  injury  or  annoyance  of  others,  or  to  outrage 
decency  (r).  Various  statutes  have,  however,  been 
passed   from  time   to  time,  prohibiting  gaming   and 


(0)  33  &  34  Vict  a  28  ;  lee  ante,  p.  195 
(p)  Sect.  II. 

iq)  Flower  v.  Sadler ^  10  Q.  B.  D.  572. 
(r)  Chitty  on  Contracts,  646. 
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wagering  contracts,  and  the  statute  now  in  force  on 
the  subject  (8  A  9  Vict  c.  109),  provides  («)  "that  all  8&9  Viot. 
contracts  or  agreements  whether  by  parol  or  in  writing  ®'  '^ 
by  way  of  gaming  or  wagering  shidl  be  null  and  void ; 
and  that  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  have  been  won  upon  any 
wager,  or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made ;  provided  always  that  this  enact- 
ment shall  not  be  deemed  to  apply  to  any  subscription, 
or  contribution,  or  agreement  to  subscribe  or  contri- 
bute for  or  towards  any  plate,  prize,  or  sum  of  money 
to  be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  sport,  pastime,  or  exercise/' 

It  may  often  be  a  source  of  some  difficulty  to  deter-  Difficulty 
mine  whether  or  no  any  particular  contract  is  by  way  l^JtiSJ*  g** 
of  gaming  or  wagering ;  thus,  although  a  security  given  ^^®*^®I  ? 
for  a  gaming  debt  is  to  be  taken  as  given  upon  an  by  waj  of 
illegal  consideration  (Q,  yet  where  a  person  having  lost  JSing.*  ^^ 
bets  gave  a  bond  in  respect  of  the  amount  to  the  parties  ^^  ^- 
to  whom  he  had  lost  the  money  to  prevent  them  taking 
proceedings  before  the  Jockey  Club  and  posting  him 
as  a  defaulter,  it  was  held  that  the  bond  was  good, 
because  there  was  a  new  consideration  quite  irrespec- 
tive of  the  original  bets,  viz.,  the  forbearing  of  such 
proceedings  (u). 

An  agreement  between  a  principal  and  an  agent  ParticaUr 
that  the  agent  shall  employ  moneys  of  the  principal^***"  *"**"' 
in  betting  on  horse-races,  and  pay  over  the  winnings 
therefrom  to  his  principal,  is  not  illegal  (a?).    Where  a 
speculator  employs  a  broker  on  the  Stock  Exchange  to 


(«)  Sect  iS. 

it)  See  pott,  pp.  285,  286. 

(tt)  Bubb  ▼.   Ydverton,  L.  R  9  £q.  471.     See  m  to  forbearance  of 
proceedings  constituting  a  consideration,  ante^  pw  34. 
(x)  BettUm  v.  Btetton,  i  Ex.  D.  8 ;  45  Lu  J.  Ex.  23a 


282  OF  FEAUD  AND  ILLEGAUTY. 

effect  sales  or  purchases  of  stock  according  to  the  rules 
of  the  Stock  Exchange  for  delivery  on  a  future  day, 
with  the  intention  that  he  shall  not  be  called  upon 
actually  to  deliver  or  accept  such  stock  as  may  be  sold 
or  purchased,  but  only  to  pay  or  receive,  as  the  case 
may  be,  the  difference  between  the  price  of  the  stock 
at  the  day  of  the  sale  and  the  price  on  the  day  named 
for  delivery,  the  contract  between  the  speculator  and 
broker  is  not  illegal  (y).  On  the  other  hand,  any  mere 
deposit  by  two  persons  on  an  agreement  that  it  shall 
be  paid  if  a  given  event  occurs,  is  a  simple  wager  and 
illegal  (z). 

Deposit  with        But  if  ou  a  gaming  contract  a  deposit  is  made  with  a 
may  be  re-       pcrsou  as  Stakeholder,  here,  before  such  deposit  is  actu* 

actual^  wdd"  ^^^7  P^^  ^^®^>  ^^®  pcrsou  SO  depositing  it  has  a  right 
over.  to  demand  and  recover  it  back  again,  for  he  has  to  this 

extent  a  locus  pcenUentice  (a).  Both  this  point  and  also 
what  wiU  be  held  to  be  a  gaming  and  wagering  con- 
ffampdenr.  tract  are  well  shewn  by  the  case  of  Hampden  v. 
Wcdsh  (6),  in. which  the  facts  were  as  follows:  The 
plaintiff  and  one  Wallace  each  deposited  ;^500  in  the 
defendant's  hands  as  stakeholder,  upon  an  agreement 
that  if  Wallace  proved  the  convexity  or  curvature  to 
and  fro  of  any  canal,  river,  or  lake  by  actual  measure- 
ment and  demonstration  to  the  satisfaction  of  certain 
referees,  he  should  receive  both  sums,  but  that  if  he  failed 
then  the  plaintiff  should  receive  both.  The  experi- 
ment was  made  and  decided  by  the  referees  in  favour  of 
Wallace,  and  the  defendant  paid  the  whole  i^iooo  over 
to  him  accordingly.  Before,  however,  he  had  done 
so  the  plaintiff  objected  to  the  decision,  and  he  after- 
wards brought  this  action  to  recover  his  own  ;C500 
deposit  as  money  had  and  received  by  the  defendant  to 

{y)  Thadcer  y.  Hardy,  Thacher  ▼.  WheatUy,  4  Q.  B.  D.  685 ;  48 
L.  J.  Q.  B.  289.  Ex  parte  Bogerg,  In  re  Rogere^  15  Ch.  D.  207 ;  29 
W.  R.  29 ;  43  L.  T.  163. 

(z)  BaUon  v.  Newman,  I  C.  P.  D.  573. 

(a)  Varley  v.  Hickman,  if  IL,  Z.  (C.P.)  102 ;  Martin  v.  Htwwn,  24 
L.  J.  (Ex.)  174 ;  DiggU  v.  lligge,  2  Ex.  Div.  422 ;  46  L.  J.  Ex.  721. 

(b)  I  Q.  B.  Div.  189. 


OF  FBAUD  AKD  ILLEGALITT.  283 

his  use,  and  it  was  held  by  the  Court,  (i)  That  the 
agreement  was  a  wager,  and  so  null  and  void  within 
8  &  9  Vict.  c.  109,  sect.  18;  and  (2)  That  the  plain- 
tiff was  entitled  to  recover  on  the  ground  that  that 
provision  does  not  apply  to  an  action  by  a  person  to 
recover  his  own  deposit,  and  he  had  here  revoked  the 
authority  of  the  stakeholder  before  he  had  paid  over 
the  money. 

If,  however,  a  stakeholder  on  any  gaming  contract  As  to  the 
pays  the  money  over  to  the  winner  with  the  express  SSXehoider* 
or  implied  assent  of  the  other  party,  then  he  is  dis- 
charged from  any  further  liability  (c).  No  action  will 
lie  against  a  stakeholder  by  the  winner  on  a  gaming 
contract  for  the  whole  of  the  amount,  for  the  stakeholder 
is  not  by  the  fact  of  the  winning  converted  into  an  agent 
for  the  winner  for  anything  beyond  what  he  originally 
was,  viz.,  the  amount  of  his  own  deposit  (d).  But  this 
does  not  extend  beyond  the  stakeholder,  and  if  he  pays 
over  the  whole  amount  to  some  third  person  for  the 
use  of  the  winner,  then  the  winner  can  recover  it  from 
such  third  person,  who  cannot  on  his  part  set  up  the 
original  illegality  of  the  transaction,  for  there  is  a  new 
contract  which  does  not  necessitate  any  reference  to 
the  original  illegality  (e). 

It  will  be  noticed  that  the  latter  part  of   sect.  18  What  is  a 
of  8  &  9  Vict.   c.    109,  contains  a  proviso  that  the  ^thinSS^iS 

enactment  shall  not  extend  to  any  subscription  or  con-  of  8  &  9  Viot. 

*  *  0.  Z09. 

tribution,  or  agreement  for  the  same,  towards  any  plate, 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawfvi  game,  pastime,  or  exercise.  It 
appears  that  aU  games  of  skill,  such  as  chess  and  the 
like,  are  lawful  games  within  this  proviso  (/).     It  has 


(c)  ffowwn  y.  Hancock,  8  T.  R.  575. 

(d)  AUp(/rt  y.  NuU,  i  0.  B.  974. 
{e)  Simpton  y.  Blois,  7  Taunt  246. 

(/)  See  Ghitty  on  Contracts,  648,  and  oases  there  cited  and  referred 
to.  InstanooB  of  other  kinds  of  games  which  would  probably  be  held 
lawful  are  also  mentioned  there. 
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however  been  held  that  an  agreement  between  two  per* 
sons  to  deposit  money  in  the  hands  of  a  third,  to  abide 
the  event  of  a  lawful  game  between  the  two  is  void 
within  the  statute,  and  is  not  a  subscription  or  con- 
tribution for  a  sum  of  money  to  be  awarded  the  winner 
within  the  proviso  of  that  enactment;  but  although 
the  winner  of  the  match  cannot  sue  the  loser  or  stake- 
holder to  recover  the  stakes,  yet  he  may  repudiate  the 
transaction  and  bring  an  action  to  recover  back  the 
share  deposited  by  him  with  the  stakeholder  (g). 


Agent  recover- 
ing bett  liable 
to  principal. 


If  a  person  employs  an  agent  to  make  any  gaming  or 
wagering  contract  for  him,  either  in  his  own  name  or 
in  that  of  the  principal,  and  the  bets  are  won  and  the 
amount  thereof  paid  to  the  agent,  the  principal  can 
recover  the  same  from  the  agent  (h). 


Horte-racing. 


Horse-racing  is  allowed  on  the  principle  that  it  tends 
to  improve  the  breed  of  horses  (t^  ;  but,  of  course,  wagers 
on  the  result  of  such  races  are  illegal  and  void. 


Lotteriei.  Lotteries  are  rendered  illegal  by  the  provisions  of 

the  Lottery  Acts  (k).  But  a  lottery  constituted  avow- 
edly for  the  benefit  of  its  members,  making  certain  of 
them  entitled  to  particular  benefits  by  the  process  of 
periodical  drawings,  does  not  come  within  the  scope 
of  these  enactments  (/). 

Money  lent  Not  Only  are  actual  contracts  of  gaming  or  wagering 

forgamiDg.      ^^j^j  thcmselves,  but  if  money  is  lent  to  a  person  to 


(g)  DiggU  v.  HiggB,  2  Ex.  D.  422 ;  46  L.  J.  Ex.  721 ;  overruling 
BaUy  V.  MarrioU,  $  C.  B.  818. 

(A)  Bridger  v.  Savage,  15  Q.  B.  D.  363 ;  54  L.  J.  Q.  K  464, 

(i)  The  statute  on  the  subject  is  18  Gea  2,  c.  34,  and  by  3  Vict 
a  5,  the  provisions  of  13  Geo.  2,  c.  19,  as  to  validity  of  hone-radog  are 
repealed. 

{k)  10  k  II  Wm.  3,  c.  17,  and  42  Gea  3,  c.  119. 

{I)  WaUingford  v.  Mutual  Society,  5  App.  Cas.  685 ;  50  L.  J.  Q.  B. 
49;  29  W.  K.  81.  See  also,  on  this  subject,  Smith  v.  Afidenon^  IC 
Ch.  D.  269 ;  |0  L.  J.  Ch.  47  ;  29  V^.  R  22  ;  Jenningi  ▼.  JJammcni, 
L.  R.  9  Q.  Bw  D.  225 ;  51  L.  J.  Q.  B.  493. 
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game  with,  the  purpose  for  which  it  is  required  being 
known  at  the  time,  it  cannot  be  recovered  back  again  (m). 
It  is  rather  difficult  to  reconcile  with  this  statement  Sead  v. 
the  recent  decision  in  Bead  v.  Anderson  (n) ;  but  that 
case  must  be  looked  on  as  proceeding  upon  the  principle 
that  a  person  who  is  intrusted  with  an  agency  and 
thereby  incurs  aUability,  must  be  indemnified  in  respect 
thereof.  The  facts  in  Becul  v.  Andersan'w&Te  shortly  as 
follows :  The  plaintiff,  a  turf  commission  agent,  was 
employed  by  the  defendant  to  make  bets  for  him  in  the 
plaintiff's  own  name,  and  after  the  plaintiff  had  made 
some  such  bets,  but  before  he  had  paid  them,  the  defen- 
dant repudiated  the  bets  and  directed  the  plaintiff  not 
to  pay  them.  The  plaintiff,  however,  duly  paid  the  bets 
on  the  settling  day,  as  otherwise,  being  made  in  his  name, 
he  would  have  been  declared  a  defaulter  on  the  turf. 
It  was  held  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant  the  amount  he  had  so  paid. 


If  a  bill  of  exchange,  promissory  note,  or  mortgage  Bills,  notes, 
is  given  to  secure  some  debt  won  at  gaming,  it  is  not  ^ven  f^^' 
actually  null  and  void,  it  being  provided  by  statute  (0)  ^^°|  ^'^^ 
that  such  bills,  notes,  and  mortgages  shall  not  be  ab-  but  to  bo 
solutely  void,  but  shall  be  deemed  and  taken  to  have  upoiTw  uiegla 
been  given  or  executed  for  an  illegal  consideration.    The  ooMideration. 
consequence  of  this  is,  that  if  any  such  security  is 
tranflferred,  before  it  becomes  due,  to  a  bond  fide  holder 
for  value  without  notice  of  the  illegality — ^now  styled  a 
holder  in  due  course — he  will  have  a  right  to  recover 
thereon,  although  the  person  in  whose  hands  the  same 
originally  was  could  not  have  done  so  (jp).    It  is,  how- 
ever, provided  (;)  that  money  paid  to  the  holder  of  such 


(m)  M*Kinnell  ▼.  RMnton^  3  M.  ft  W.  434.  But  money  lent  to  pay 
a  gaining  debt  already  incurred  may  be  recovered  back  £x  parte  J^yke, 
re  Litter,  8  Ch.  D.  754. 

(fi)  13  Q.  B.  D.  779 ;  53  L.  J.  Q.  B.  532 ;  32  W.  R.  95a 

(o)  5  ft  6  Wm.  4,  o.  41,  sect  I. 

(p)  45  ft  46  Vict  c.  61,  sects.  29,  3a 

(v)  5  ft  6  Wm.  4,  0.  41,  sect.  2. 
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securities  shall  be  deemed  to  be  paid  on  account  of  the 
person  to  whom  the  same  was  originally  given,  and 
shall  be  deemed  to  be  a  debt  due  and  owing  from  such 
last-named  person,  to  the  person,  who  shall  have  paid 
such  money,  and  shall  accordingly  be  recoverable  by 
action. 


Wagerpoiioiei.     Any  person  insuring  another's  life  must  have  an  in- 
terest therein,  or  the  policy  will  be  illegal  and  void  (r). 


Simonj. 


Simony  is  an  offence  which  consists  in  the  buying 
and  selling  of  holy  orders,  and  any  bond  or  contract 
involving  simony  is  illegal  and  void  (s). 


The  Lord's 
Day  Act. 


Kule  of 
^'uadem 
ueneris. 


By  the  Lord's  Day  Act  (t),  it  is  provided  that  "  no 
tradesman,  artificer,  workman,  labourer,  or  other  person 
whatsoever,  shall  do  or  exercise  any  worldly  labour, 
business,  or  work  of  their  ordinary  callings  upon  the 
Lord's  Day,  or  any  part  thereof  (works  of  necessity  and 
charity  only  excepted) ;  and  that  every  person  being  of 
the  age  of  fourteen  years  or  upwards  offending  in  the 
premises  shall  for  every  such  offence  forfeit  the  sum  of 
five  shillings."  This  statute  is  still  in  force,  and  under 
it  contracts  so  entered  into  wiU  be  illegal  and  void,  and 
no  action  can  be  maintained  thereon ;  and  it  has  been 
decided  that  if  a  person  buys  goods  of  a  tradesman 
on  a  Sunday,  although  he  keeps  them  after  that  day, 
yet  that  alone  will  not  render  him  liable  for  the 
price  (u).  Although  this  statute  uses  the  words  "or 
other  person  whatsoever,"  yet  it  does  not  extend  to  every 
person,  but  these  general  words  must  be  taken  to  be 
limited  by  the  particular  words  immediately  preceding 
them,  and  it  will  only  include  persons  coming  within 


(r)  14  Geo.  3,  0.  48 ;  ante,  p.  186. 

is)  See  hereon,  31  Eliz.  a  6 ;  12  Anne,  rt.  2,  0.  12 ;  Fox  ▼.  Bishop 
of  Chuter,  Tudor's  Leading  Conveyancing  Cases,  190 ;  6  Bing.  i. 
{t)  29  Car.  2,  a  7,  B.  I. 
(tt)  Simpson  v.  NidioUi,  3  IvL  &  W.  24a 
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that  class — ^that  is,  it  will  only  include  persons  ejusdem 
generis.  The  provision  also  only  applies  to  an  act  done 
in  the  way  of  one's  ordinary  calling,  so  that  it  will  not 
apply  to  an  act  done  by  one  of  the  persons  within  its 
provisions,  but  which  act  is  not  of  the  kind  that  he 
ordinarily  does ;  thus,  if  a  person  who  is  a  horse-dealer 
sells  a  horse  on  a  Sunday  and  gives  a  warranty  with  it, 
no  action  lies  against  him  on  his  warranty,  but  if  he  is 
not  a  person  who  usually  deals  in  horses,  but  simply  a 
private  person  selling  a  horse,  it  will  be  different,  for 
the  sale  and  the  warranty  are  not  in  the  course  of  his 
ordinary  calling.  It  has  been  decided  under  this  OfFeocei  under 
statute,  that  a  person  can  commit  but  one  offence  on  *  *  ^  *' 
one  Sunday  by  exercising  his  ordinary  calling  con- 
trary to  the  statute;  but  this  pertains  to  criminal 
law  (x). 

Where  an  instrument  is  illegal,  either  by  the  common  Qwo*  oh  initio 
law  or  by  statute,  it  cannot  be  afterwards  confirmed,  ^Ztutempori$ 
the  maxim  being,  Qtu>d  db  initio  non  valet  in  tractu^^^^^^^^ 
temporis  nan  canvalescit. 

The  mere  fact  that  an  instrument  which  ought  to  Eflfect  of 
have  been  stamped  has  not  been  stamped  within  the  an*iMtrament 
proper  time,  is  not  to  render  it  illegal,  but  that  it '^q^^"  Jjj^^ 
cannot  be  given  in  evidence  until  stamped :  and  it  is  the 
duty  of  the  officer  of  the  Court  to  call  the  attention  of 
the  Court  to  any  want  or  insufficiency  of  the  stamp  (y). 
An  ordinary  agreement  requires  a  stamp  of  6d.,  and 
must  be  stamped  within  fourteen  days  of  execution, 
or  afterwards  can  only  be  stamped  on  payment  of  a 
penalty  of  ;f  lo,  and  if  paid  in  court,  a  further  penalty 
of  £i  (2).    The  following   agreements,  however,  are 
exempted  from  stamp  duty : 


{x)  Creppt  ▼.  Durden,  i  S.  L.  C.  741 ;  Cowp.  64a 

iy)  33  *  34  Vict.  c.  97,  aect.  16. 

(z)  The  CoinmiBaionen  have,  however,  power  to  remit  the  penalty  or 
any  part  of  it  on  application  within  a  year  (33  &  34  Vict,  c  97,  sect 
15).  After  a  year  the  whole  penalty  mnst  be  paid,  but  application  may 
Btill  be  made  for  a  retom. 
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Exemptioni         I.  An  agreement  or  memorandum,  the  matter  where* 
duty."     ^      of  is  not  of  the  value  of  £$. 

2.  An  agreement  or  memorandum  for  the  hire  of  any 
labourer,  artificer,  manufacturer,  or  menial  servant. 

3.  An  agreement,  treaty,  or  memorandum  made  for 
or  relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandise. 

4.  An  agreement  or  memorandum  made  between  the 
master  and  mariners  of  any  ship  or  vessel,  for  wages  on 
any  voyage  coastwise  from  port  to  port  in  the  United 
Kingdom  (a). 

A  cognovit  or  I.O.U.  does  not  require  stamping, 
unless  it  contains  some  special  terms  of  agreement  (b). 


(«)  33  *  34  Vict  c.  97,  tit.  "  Agreement.** 

(6)  Ame$  y.  Mill,  2  B.  ft  P.  150  ;  Fisher  y.  LeslU,  l  Esp.  426 ;  Ghitty 
on  Contracts,  119;  and  see  generaJly  as  to  stamping  agreements  Chitty 
on  Contracts,  1 12-133. 
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PART    11. 

OF  TORTS. 


CHAPTER  L 

OF  TORTS  6ENERALLT. 

A  TORT  may  be  defined  as  some  wrongful  act,  consisting  Definition  of 
in  the  withholding  or  violating  of  some  legal  right  (a),  *  ^'^ 
and  the  following  are  a  few  instances — ^under  the  divi- 
sions subsequently  adopted— of  torts   in   respect  of 
which  an  action  will  lie : — 

1 .  Torts  affecting  land  (b),  such  as,  imtanceB  of 

Trespass  to  land ;  *^^*'- 

Waste; 

Nuisances. 

2.  Torts  aSecting  goods  and  other  personal   pro- 
perty (c),  such  as. 

Wrongful  taking  or  detention  of  goods ; 
Wrongful  distress. 

3.  Torts  affecting  the  person  (d),  such  as. 

Assault  and  Battery ; 
Libel  and  Slander ; 
Seduction. 


(a)  See  Broom's  Com*.  672. 

(6)  PoH,  ch.  ii 

(c)  Po$t,  oh.  ill. 

(<Q  Pott,  ohs.  iy.  and  ▼• 
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4.  Torts    arising    peculiarly    from    negligence    (e), 
such  as, 

Injuries  by  carriers  to  goods  or  passengers  ; 
Injuries  from  negligent  driving  (/). 

ETeryiort  Now  in  all  the  above  instances  it  must  follow,  that 

ri^^dUctioii.  ^  *  person  has  a  right  to  the  due  protection  of  his 
person  and  his  property,  both  real  and  personal,  that, 
these  rights  being  infringed,  he  has  a  right  of  action 
in  respect  of  the  infringement,  and  all  torts  will  be 
found  to  come  in  some  way  under  one  at  least  of  the 
above  heads. 


The  newnen 
of  &  tort  ii  no 
objection  to 
an  sotion. 


Bemarki  of 
Atlmnt,  J., 
in  PatUy  v. 
Freeman, 


But  different  torts  might  be  enumerated  almost 
without  end,  for  they  may  be  infinitely  various  in  their 
nature,  and  it  is  impossible  to  lay  down  any  fixed  rule  as 
to  what  will  or  what  will  not  amount  to  a  tort  for  which 
an  action  will  lie  (jj).  It  is  no  good  ground  of  objection  to 
an  action  that  injury  of  such  a  kind  has  never  been  made 
the  subject  of  any  prior  action,  for,  provided  it  comes 
within  any  principle  upon  which  the  courts  act,  it  is 
suflScient,  although  the  instance  may  be  new ;  but  if  it 
embraces  some  entirely  new  principle,  and  it  is  sought 
to  make  an  act  a  tort  which  does  not  come  within  any 
former  principle,  then  this  can  only  be  done  by  the 
interference  of  the  legislature.  This  is  expressed  in 
the  case  of  Fadey  v.  Freeman  (A),  by  Ashurst,  J.,  who 
says,  "Where  the  cases  are  new  in  their  principle, 
there  I  admit  that  it  is  necessary  to  have  recourse 
to  legislative  interposition  in  order  to  remedy  tlie 
grievance;  but  where  the  case  is  only  new  in  the 
VMianu,  and  the  only  question  is  upon  the  application 
of  a  principle  recognized  in  the  law  to  such  new  case, 
it  will  be  just  as  competent  to  courts  of  justice  to 
apply  the  principle  to  any  case  that  may  arise   two 


(«)  PofC,  eh.  yL 

(/)  See  hereon  generally,  Addison  on  Torts,  ch.  L 

(0)  See  AMy  v.  WhiU,  i  S.  L.  C.  264 ;  Lord  Raymond,  938. 

(A)  a  S.  L.  C.  66 ;  3  T.  R  51. 
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centuries  hence,  as  it  was  two  centuries  ago."    That  this 

is  so  is  well  shewn  by  the  case  of  Langridge  v.  Levy  (i),  Langridgt  v. 

which  presents  a  highly  novel  instance  of  a  tort.     In    ^^^' 

that  case  the  father  of  the  plaintiff  had  bought  a  gun 

of  the  defendant,  stating  at  the  time  of  buying  it  that 

it  was  required  for  the  use  of  himself  and  his  sons, 

of  whom  the  plaintiff  was  one,  and  the  defendant  gave 

him  a  warranty  that  it  was  made   by  a  particular 

maker.     The  plaintiff  used  the  gun  and  it  burst  and 

injured  him,  and  it  appearing  that  it  was  not  made  by 

the  person  named  in  the  warranty,  this  action  was 

brought  for  damages  in  respect  of  the  breach  of  duty  of 

the  defendant,  and  it  being  proved  that  the  defendant 

had  knowingly  made  the  false  warranty,  and  that  the 

gun  had  been  used  on  the  faith  of  that  warranty,  it 

was  held  that  the  defendant  was  liable  for  his  deceit, 

and  that  the  plaintiff  was  entitled  to  recover. 

A  tort  may  be  committed  although  no  actual  injury  injuria  $ine 
is  done  by  the  tortious  act,  for  if  a  person  has  what  in  dammimsine 
the  eyes  of  the  law  is  considered  as  a  legal  right  and  »»««»•"»• 
that  right  is  infringed,  he  has  an  action  in  respect  of 
it,  even  though  it  has  not  hurt  him,  and  this  is  said  to 
be  injuria  sine  damno  (k).     On  the  other  hand,  some 
substantial  injury  may  he  done  to  a  person  but  yet  he 
may  have  no  right  of  action  in  respect  of  it,  because 
although  damage  has  been  done  to  him,  yet  no  legal 
right  has  been  infringed,  and  therefore  no  injury  done 
to  him  in  the  eyes  of  the  law,  and  this  is  said  to  be 
damnum  sine  injuria  (/).     This   subject  has   already 
been  somewhat  considered  at  the  pages  referred  to 
below. 

Some  torts  may  amount  to  crimes,  but  many  do  not,  Distinction 

between  torti 
and  orimes. 

(i)  2  M.  ft  W.  519  ;  in  error,  4  M.  ft  W.  337. 

[k)  See  cMte,  pp.  3,  4,  and  case  of  AMy  v.  White,  there  cited  and 
referred  to. 

{I)  See  ante,  p.  4,  and  case  of  Acton  v.  Blunddl,  there  cited  and 
referred  to.    See  also  Addison  on  Torts,  ch.  i.  s.  i. 
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and  it  is  very  important  to  properly  understand  the 
difference  between  mere  torts  and  Crimea  A  tort  has 
been  already  defined  (m),  and  a  crime  may  be  described 
as  some  breach  or  violation  of  public  rights,  and  the 
real  distinction  between  an  act  which  is  simply  and 
purely  a  tort,  and  an  act  which  is  not  only  a  tort  but 
also  an  actual  crime,  is  that,  whilst  the  tort  is  simply  a 
wrong  affecting  the  civil  right  of  some  particular  person 
or  persons,  a  crime  affects  public  rights,  injuring  the 
whole,  or  a  number,  of  the  community  (n). 

Aa  to  torts  It  must,  therefore,  be  apparent  to  every  reader  that 

:r„?r*    there  are  many  and  numerous  wrongful  acts  which, 
crimei.  though  amounting  to  torts,  yet  do  not  come  within  the 

category  of  crimes.  Thus  particularly  may  be  enume- 
rated torts  arising  from  the  negligence  of  one's  servants 
or  agents.  If  a  coachman  is  driving  his  master's  car- 
riage in  the  ordinary  course  of  his  duty,  and  by  his 
negligence  he  runs  over  a  person,  this  is  a  tort  for 
which  the  master  may  be  liable  in  a  civil  action,  but 
it  is  nothing  more ;  there  is  no  crime  on  the  master's 
part.  Again,  a  private  nuisance — that  is,  a  nuisance 
which  does  not  affect  the  public  at  large,  but  simply 
some  individual — ^is  a  tort  but  not  a  crime. 

Am  to  toru  But,  on  the  other  hand,  many  acts  may  not  only  be 

cSmM.*"*^  *®  torts,  but  may  also  amount  to  actual  crimes  punishable 
by  the  criminal  law;  thus,  in  our  first  instance  given 
above,  we  have  it  that  the  master  has  committed  a  tort, 
but  no  crime,  but  with  regard  to  the  coachman  the  case 
may  be  very  different,  for  he  may  not  only  have  been 
guilty  of  a  tort  bat  possibly  also  of  a  criminal  offence 
amounting  to  manslaughter.  So  also  if  a  nuisance  is 
not  merely  a  private  but  a  public  one — that  is,  one 
affecting  the  public  at  large — this  is  an  offence  for  which 
the  person  committing  it  is  liable  to  be  indicted. 


{m)AfUe,  p.  289. 

(n)  See  Brown'i  Law  Diet.  p.  151,  tiUe  "Crime. 
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When  a  tortious  act  is  also  a  crime,  and  a  crime  of  When  a  tort 
such  a  high  nature  as  to  amount  to  felony  (o),  it  was  the^Svfi^""' 
formeriy  considered  that  the  civil  right  which  a  person  wm«dy  ii  not 
had  to  maintain  an  action  for  the  injury  done  to  him,  toipended 
was  suspended  until  the  felony  had  been  punished,  for  p^^tion. 
it  was  said  ''  the  policy  of  the  law  requires  that  before 
the  party  injured  by  any  felonious  act  can  seek  civil 
redress  for  it,  the  matter  should  be  heard  and  disposed 
of  before  the  proper  criminal  tribunal  in  order  that 
the  justice  of  the  country  may  be  first  satisfied  in  re- 
spect of  the  public  offence  "  (p).    This  however  is  not 
now  the  law,  for  it  has  been  decided  that  if  a  person 
would  have  a  right  of  action  for  another's  wrongful  act, 
it  makes  no  difference  that  that  wrongful  act  in  fact 
amounts  to  a  felony,  unless  the  Court  considers  that  ic 
was  under  the  circumstances  the  plaintiffs  duty  to  pro- 
secute, and  that  he  has  neglected  to  do  so  (q). 

With  respect,  however,  to  some  torts  amounting  to  When  both 
crimes,  the  injured  party  cannot  take  both  civil  and  oi^  pyoJJ^. 
criminal  proceedings ;  but  these  are  cases  in  which,  ^P  cannot  be 
though  the  act  does  amount  to  a  crime,  yet  it  is  to  a 
certain  extent  a  crime  directly  and  particularly  affecting 
the  individual,  and  not  the  public  at  large.    Thus,  for  an 
assault,  where  there  is  a  criminal  prosecution  and  there 
is  also  a  civil  action  for  damages  pending,  sentence  will 
not  be  passed  for  the  crime  whilst  such  action  is  pend- 
ing (r).    It  has  also  been  provided  that  if  the  justices. 


(o)  A  felony  at  common  law  was  an  offence  which  occasioned  for- 
feiture of  a  man*!  property,  and  was  generally  applied  to  a  higher 
class  of  offences  than  comprised  nnder  the  term  ''misdemeanour." 
Now,  however,  by  yarious  statutes,  numerous  offences  have  been  classed 
indiscriminatelv  as  felonies  and  misdemeanours,  and  forfeiture  for 
felony  having  by  33  ft  34  Vict  a  23  been  abolished,  the  original  dis- 
tinctions between  felonies  and  misdemeanours  are  now  to  a  great  extent 
gone. 

{p)  Per  Lord  EUenborough,  G.  J.,  in  Croihy  v.  Leng^  12  East,  413. 

(9)  Midland  Intwrance  Company  v.  Smith,  6  Q.  B.  D.  561  ;  50  L.  J. 
Q.  K  329  ;  29  W.  R.  85a  In  re  Shepherd,  Ex  parte  Bali,  10  Ch.  D. 
667  ;  48  L.  J.  Bk.  57.  Roopt  v.  D'Avigdor,  10  Q*  B.  D.  412 ;  48  L. 
T.  761. 

(r)  Beg,  ?.  Mahon,  4  A.  ft  E.  575. 
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24^35  Vict,    upon  the  hearing  upon  the  merits  of  any  summary 
c^ioo,  SB.  44,    prQ(;ge(jiugg   fQj.   gssault  or  battery,  shall   deem  the 

offence  not  proved  or  to  be  justified,  or  so  trifling  as 
not  to  merit  any  punishment,  and  shall  accordingly 
dismiss  the  complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate  to  the  party 
against  whom  the  complaint  was  preferred  (s) ;  and 
that  if  any  person  against  whom  any  such  complaint 
shall  have  been  preferred  shall  have  obtained  such  a 
certificate,  or  having  been  convicted  shall  have  paid 
the  whole  amount  adjudged  to  be  paid,  or  shall  have 
suffered  the  imprisonment  awarded,  in  every  such  case 
he  shall  be  released  from  all  further  or  other  proceed* 
ings,  civil  or  criminal^  for  the  same  cause  (t). 

The  term  The  term  "  tort "  is  frequently  used  for  the  purpose 

in*oontT»d?i'*   of  denoting  a  wrong  or  injury  quite  independent  of 
tinctionto       contract  (u):  but  in  the  definition  at  the  commence- 

coDtraot.  \   /  > 

ment  of  the  present  chapter  a  wider  application  is 
given  to  it,  viz.,  that  it  is  some  wrongful  act  which 
consists  in  the  withholding  or  violating  some  legal 
rights  and,  as  will  be  presently  noticed,  there  are  many 
torts  in  some  way  connected  with  contracts,  and  which 
are  said  to  arise  out  of  or  flow  from  contracts.  Before, 
however,  proceeding  to  further  notice  this,  it  is  im- 
portant to  have  a  correct  appreciation  of  the  difference 
between  rights  arising  from  breach  of  contract  and 
rights  arising  from  tort,  using  that  term  as  signifying 
an  injury  independent  of  contract,  for  these  are  the 
more  ordinary  and  usual  kind  of  torts. 

Difference  Where  a  person's  right  arises  from  a  wrongful  act 

ariarng^rom '  independently  of  any  contract^  his  action  is  styled  an 
inde'eiJSent?   ^^^^^^  ^  delicto,  but  whctt  arising  strictly  out  of  a 

of  contreeti. 


{t)  24  &  25  Vict.  e.  100^  I.  44. 

it)  Ibid.  8.  45. 

(tt)  See  it  BO  defined  in  Brown's  Lftw  Diet.  534. 
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contract  it  is  called  an  action  ex  eonlraciu,  and  in  this 
latter  kind  it  is  necessary  that  there  should  be  privity 
between  the  plaintiff  and  the  defendant,  for  a  person 
cannot  sue  upon  a  contract  when  there  is  no  privity 
between  himself  and  the  party  against  whom  he  claims. 
Thus,  if  a  person  sends  a  message  by  a  telegraphic 
company,  and  a  mistake  is  made  by  the  company  in 
sending  it,  whereby  he  (the  sender)  is  injured,  here 
there  is  privity  of  contract  between  him  and  the  com- 
pany, and  he  has  a  right  of  action  ex  contractu  against 
them.  But  if  through  the  mistake  an  injury  happens 
to  the  person  to  whom  the  message  is  sent,  there  being 
no  privity  of  contract  between  him  and  the  company 
— ^for  he  indeed  made  no  contract  with  them — he  can 
have  no  right  of  action  against  them  ex  contractu  (x), 
though  possibly  he  might  have  such  a  right  ex  delicto, 
on  the  ground  of  the  company  having  been  guilty  of 
a  tort,  by  reason  of  the  breach  of  their  proper  duty. 
To  support  an  action  ex  contractu,  therefore,  it  is  essen- 
tial that  there  should  be  privity  between  the  parties, 
but  with  regard  to  a  tort — again  using  that  term  as 
signifying  an  injury  arising  independently  of  contract 
— the  right  of  action  has  nothing  to  do  with  any  privity 
between  the  parties,  but  it  exists  simply  because  of  the 
withholding  or  violation  of  some  right  (y).  That  this 
is  so  is  shewn  by  the  case  of  Langridge  v.  Lefvy,  the 
facts  in  which  have  been  already  stated  (z). 

But  there  are  many  kinds  of  torts  arising  out  of  There  are 
contract, — being  cases  in  which  there  has  been  a  contract  wM^1t*mftj^ 
and  a  breach  of  that  contract, — which  looked  at  in  one  ei^iSn  tc^ue' 
way  furnish  a  right  of  action  ex  contractu,  and  looked  for  %  tort  or 
at  in  another  way  furnish  a  right  of  action  ex  delicto,  oontnot. 
Thus,  in  the  case  of  Langridge  v.  Levy,  before  referred 


(x)  Playford  v.  United  Kingdom  Tdegraph  Co,,  L.  R.  4  Q.  B.  706. 
AddiBon  on  Torts,  676. 

(y)  Oerhard  v.  Bates,  2  E.  &  K  476  ;  Langridge  v.  Levy,  2  M.  &  W. 

5  "9.     ^ 
(z)  Ante,  p.  291. 
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to  (a),  there  was  a  valid  contract  of  warranty  of  the  gun 
to  the  father  who  bought  it,  and  on  a  breach  of  that  war- 
ranty as  regarded  him  he  might  have  brought  an  action 
ex  contractu^  but  the  actual  fact  in  the  case  was  that  the 
breach  happened  as  regarded  the  son,  as  to  whom  there 
was  no  privity  of  contract,  he  not  having  been  in  any 
way  a  party  to  the  contract ;  but  he  was  held  entitled 
to  succeed  in  an  action  ex  delicto.  The  point  we  are 
at  present  considering  is  well  explained  by  Mr.  Broom 
in  his  Commentaries  on  the  Common  Law  (ft),  and 
we  cannot  do  better  than  quote  the  passage  from  that 
work :  " .  •  .  Although  tort  in  general  difiers  esentially 
from  contract  as  the  foundation  of  an  action,  it  not  un- 
f  requently  happens  that  a  particular  transaction  admits 
of  being  regarded  from  two  different  points  of  view,  so 
that  when  contemplated  from  one  of  these  it  presents 
all  the  characteristics  of  a  good  cause  of  action  ex 
eofUnutu,  and  when  r^arded  from  the  other,  it  offers 
to  the  pleader^s  eye  sufficient  materials  whereupon  to 
found  an  action  ex  delicto.  Thus,  carriers  warrant 
the  transportation  and  delivery  of  goods  entrusted  to 
them.  Attorneys,  surgeons,  and  engineers  undertake  to 
discharge  their  duty  with  a  reasonable  amount  of  skill, 
and  with  integrity ;  and  for  any  neglect  or  unskilful- 
ness  by  individuals  belonging  to  one  of  these  professions, 
a  party  who  has  been  injured  thereby  may  maintain  an 
action,  either  in  tort  for  the  ivrang  done,  or  in  contract, 
at  his  election"  (c). 

Vxivitj  if  And  even  in  cases  where  the  tort  flows  from  contract^ 

M^in  tortii.    ^^®  ^^^^  ^^^^  privity  between  the  parties  is  not  neces^ 
sary,  still  applies  (d). 


(a)  Ante,  p.  291. 

(6)  Page  605. 

(e)  From  the  above  the  student  will  perceive  that  there  are  variona 
matters  before  treated  of  under  Part  L,  '*  Contracts/'  which  might 
perhaps  with  equal  propriety  be  considered  in  this  part,  "Torte,** 
particularly  such  subjects  as  Carriers,  Innkeepers,  and  Bailments 
generaUy. 

{d)  Oerhard  v.  Bate$,  2  £.  &  B.  476  ;  Langridge  v.  Levy,  2  M.  &  W. 

5«9. 
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Having  now  considered  the  nature  of  torts,  the  dis-  c«rU{n 
tinctions  between  mere  torts  and  acta  actually  amount-  ISmedy^fOT^ 
ing  to  crimes,  and  the  differences  between  acts  which  ^>^- 
are  purely  and  simply  torts  in  the  more  limited  sense 
of  the  word,  and  breaches  of  contract,  it  remains  but 
to  notice  in  this  chapter  that  there  are  certain  acts, 
which,  though  they  are  torts,  yet  the  law  allows  no 
redress  for,  principally  upon  public  grounds. 

There  is  no  remedy  for  a  tort  committed  by  the  Maxim  that 
sovereign,  because  of  the  maxim,  "  The  king  can  do  no  do*i!?l^g. 
wrong  "  (e). 

For  any  act  done  by  a  judge  of  a  court  of  record,  no  Acta  done  bj 
action  lies,  provided  such  act  is  done  in  the  proper  and  *  ^^  ^J 
appropriate  discharge  of  his  legal  duties,  for  it  is  con-  record, 
sidered  for  the  benefit  of  the  community  at  laige  that 
the  judges  should  have  full  scope  and  not  be  fettered 
and  impeded  by  any  restraint  and  apprehensions,  and 
this  is  so  even  although  a  judge's  acts  may  be  shewn  to 
have  proceeded  from  malice.    But  if  an  act  is  done  by 
a  judge  not  acting  judicially,  or  if  an  act  is  done  by  him 
in  respect  of  some  matter  not  at  all  within  his  jurisdic- 
tion, he  is  not  protected  then,  but  is  liable  in  the  same 
way  as  any  other  person  (/). 


{e)  Broom's  Legal  Maxima,  46.  Tkia  maxim  is  explained  thus  in 
Broom's  Legal  Maxims,  46,  47 :  **  Its  meaning  is,  first,  that  the 
aoTereign  individnally  and  fuUy  in  his  natural  capacity  is  independent 
of,  and  is  not  amenable  to,  any  other  earthly  power  or  jurisdiction,  and 
that  whatever  may  be  amiss  in  the  condition  of  public  affairs  is  not  to 
be  imputed  to  the  king,  so  as  to  render  him  answerable  for  it  personally 
to  his  people ;  secondly,  the  above  maxim  means  that  the  prerogative 
of  the  Crown  extends  not  to  do  any  injury,  becauae  being  created  for 
the  benefit  of  the  people  it  cannot  be  exerted  to  their  prejudice^  and  it 
la,  therefore,  a  fundamental  general  rule  that  the  king  cannot  aanotion 
any  act  forbidden  by  law,  ao  that  in  thia  point  of  view  he  ia  under  and 
not  above  the  laws,  and  is  bound  by  them  equally  as  hia  aubjecta.  If, 
then,  the  aovereign  peraonally  command  an  unlawful  act  to  be  done, 
the  offence  of  the  instrument  is  not  thereby  indemnified,  for  though  the 
king  ia  not  himaelf  under  the  coercive  power  of  the  law,  yet  in  many 
casea  hia  commanda  are  under  the  directive  power  of  the  law,  which 
makea  the  act  itaelf  invalid  if  unlawful,  and  ao  renders  the  instrument 
of  execution  thereof  obnoxious  to  punishment." 

(/)  See  Broom's  Coms.  1 1 5-1 18,  and  caaea  there  cited  and  referred  ta 
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Act  done  by 
a  superior 
officer. 


Ex  turpi 
eausd  non 
oritur  actio. 


Again,  a  superior  officer  is  justified  in  arresting 
and  imprisoning  an  officer  under  him  for  the  purpose 
of  bringing  him  to  a  court-martial  in  accordance  with 
the  rules  of  the  service,  and  this  is  so  even  although 
the  person  so  arrested  is  not  ultimately  brought  to  a 
court-martial,  if  the  arrest  was  in  respect  of  some 
matter  fairly  cognisable  by  a  military  tribunal,  and 
no  action  will  lie  against  the  superior  officer  (jg). 
And  this  rule  has  been  carried  so  far  that  it  has  been 
decided  that  it  will  apply  even  although  the  tortious 
act  complained  of  is  done  maliciously,  and  without 
reasonable  and  probable  cause  (h). 

If  two  or  more  persons  commit  a  tort,  and  the  plain- 
tiff recovers  against  them,  but  levies  the  whole  damages 
on  one,  that  one  has  no  right  to  recover  contribution 
from  the  other  or  others,  for  £x  turpi  cattsA  non  oritur 
actio  (t).  But  although,  if  a  person  is  instructed  to  do 
some  palpably  tortious  act,  and  the  person  so  instruct- 
ing him  undertakes  to  indemnify  him  from  the  conse- 
quences of  such  act,  no  action  will  lie,  yet  if  the  act  he 
is  so  instructed  to  do  does  not  appear  of  itself  mani- 
festly unlawful,  and  he  does  not  know  it  to  be  so,  he 
can  recover  thereon  (k).  Thus,  if  A.  instructs  B.  to 
drive  certain  cattle  from  a  field,  which  B.  does,  thereby 
unwittingly  committing  a  trespass,  A.  is  bound  to  in- 
demnify him  ;  but  if  A.  instructs  B.  to  assault  a  person, 
which  he  does,  this  is  an  act  manifestly  illegal  in  its 
nature,  and  B.  cannot  call  upon  A.  to  indemnify  him. 


ig)  Hannafoad  v.  Hunftf  2  C.  &  P.  148 ;  Dawkitu  v.  Lord  Roheby,  4 
F.  &  F.  806. 

{h)  Dawkim  y.  Lord  PauUt,  L.  R.  5  Q.  B.  94.  Lord  Chief-JoBtioe 
Cockbum,  howeveri  dissented  from  thin. 

(t)  Merrytoeaiher  ▼.  Niaan,  2  S.  L.  C.  546 ;  8  T.  R.  186.  It  is  other- 
wise  in  contract.  For  a  further  illustration  of  the  maxim  £x  turpi 
catud  non  oritur  aedo,  see  Htgarty  v.  Shine^  Irish  Reps.  2  Q.  B.  D.  273. 
See  also  Broom's  Legal  Maxims,  634.    See  also  post^  p.  40a 

{k)  Per  Lord  Kenjon  in  Merrywtather  v.  Nixan^  tupra;  BeU$  ▼. 
Gibbon,  2  A.  ft  £.  57. 
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CHAPTEE  11. 

OF  TORTS  AFFECTING  LAND. 

Evert  person  possessed  of  land  has  necessarily  a  right 

to  the  peaceful  possession  and  enjoyment  of  such  lands, 

and  the  infringement  of  this  right  is  a  tort  in  respect 

of  which  an  action  will  lie.     The  infringement  of  this  Different  iorts 

right  may  happen  in  various  ways,  but  the  most  impor-  **®°^°8  ^"*^' 

tant  infringements  are  by  trespass,  by  commission  of 

nuisances,  and  by  waste. 

A  trespass,  in  its  widest  sense,  signifies  any  trans- 1.  Treepnss. 
gression  or  offence  against  the  laws  of  nature,  of  society,  thr^ra  ^ 
or  of  the  country  in  which  we  live,  whether  relating  to  "tf^pas*." 
a  man's  person  or  to  his  property  (a) ;  but  we  have  here 
only  to   consider  trespass  to  land,  which  has  been 
defined  as  a  wrongful  and  unwarrantable  entry  upon 
the  soil  or  land  of  another  person  (&),  and  is  styled 
tresp£iss  quare  davsum /regit. 

In  considering  the  subject  of  trespass  to  land,  two  Trespass  to 
main  points  present  themselves,  viz. : —  ^ ' 

1.  The  position  of  the  party  claiming  that  a  trespass 
has  been  committed. 

2.  What  will  amount  to  a  trespass. 

Firstly,  then,  as  to  the  position  of  the  party  claiming  i.  The  position 
that  a  trespass  has  been  committed.    It  is  necessary  °^J[i^"*ihat 

a  trespass 

has  been  com* 
{a)  Brown's  Law  Diet.  54CX  mitted. 

(6)  Broom's  Ck>m8.  794. 
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that  he  should  have  a  valid  title  to  the  lands,  and  that 
he  should  be  actually  in  the  exclusive  possession  of  the 
lands  by  himself,  his  servant,  or  agent  (c).  It  is  not, 
however,  actually  essential  that  the  plaintiff  should  in 
every  action  for  trespass  to  his  lands  prove  his  strict 
title  to  the  lands,  for  possession  is  the  great  require- 
ment, and  if  the  plaintiff  proves  that  he  is  in  possession, 
as  above,  that  makes  out  a  sufficient  primd  fade  case 
on  which  he  can  recover  (d) ;  but  if  the  defendant  in  any 
such  action  sets  up  in  his  statement  of  defence  that  the 
title  to  the  lands  in  respect  of  which  the  trespass  is 
alleged  to  have  been  committed  is  not  in  the  ^aintiff 
but  in  him  the  defendant,  or  in  some  third  person  by 
whose  authority  he  has  entered,  then  the  actual  title  to 
An  aotion  for  ^^^  lands  is  in  question  (e).  An  action  of  trespass, 
f  JT^^^ti*  therefore,  is  frequently  resorted  to  as  a  method  of  trying 
retorted  to,  to  the  title  to  lands :  thus  if  there  is  a  dispute  between 
to^Undir  *  two  proprietors,  A.  dnd  B.,  as  to  which  of  them  is  en- 
titled to  a  certain  field  in  possession  of  B.,  A.  can  enter 
thereon,  and  B.  subsequently  bringing  an  action  for 
that  trespass  and  A.  denying  B.'s  title  and  asserting  that 
the  title  is  in  fact  in  him,  the  point  of  which  of  them 
is  entitled  will  be  determined. 

Beai  Property  By  the  Real  Property  Limitation  Act,  1874  (/),  it  is 
a^^SjI?  provided  that  no  person  shall  make  any  entry  or  dis- 
tress, or  bring  any  action,  to  recover  any  land  or  rent 
but  within  twelve  years  after  the  time  of  the  accrual 
of  the  right  to  such  person  or  some  one  through  whom 
he  claims  (g);  but  in  cases  of  infancy,  coverture,  or 
lunacy  existing  at  the  time  of  the  accrual  of  the  right 
of  action,  then  six  years  is  to  be  allowed  from  the  ter- 
mination of  the  disability  or  previous  death  (A),  but 
thirty  years  is  to  be  the  utmost  allowance  for  all  dis- 


(e)  I/odt(m  ▼.  Walker,  L.  R.  7  Ex.  55. 
{d)  See  Broom's  GoxnB.  795. 
[e)  Addison  on  Torts^  372-374. 
(/)  37  &  38  Vict  a  57. 
ig)  Sect.  I. 
{h)  Sect  3. 
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abilities  (i) ;  and  the  Act  specially  provides  that  "  the 
time  within  which  any  such  entiy  may  be  made,  or  any 
such  action  or  suit  may  be  brought  as  aforesaid,  shall 
not  in  any  case  after  the  commencement  of  the  Act  be 
extended  or  enlarged  by  reason  of  the  absence  beyond 
seas  during  all  or  any  part  of  that  time  of  the  person 
having  the  right  to  make  such  entry,  or  bring  such 
action  or  suit,  or  of  any  person  through  whom  he 
claims  **  (k). 

We  have  stated  that  the  possession  of  the  land  in  Very  slight 
respect  of  which  the  trespass  is  committed  is  an  es-  ^l^^^^n  of 


sential  to  the  plain tiflfs  case,  but  "  very  slight  evi-  fl"^^^^'" 
dence  of  possession  is  sufficient  to  establish  a  primd  support  an 
facie    title    to   sue  for  an  injury  .  .   .   such  as  thet^.^^' 
occupation  of  the  soil  with  stones  and  rubbish  which 
have  been  placed  thereon  by  order  of  the  plaintiff,  and 
kept  there  for  some  short  time  without  molestation,  or 
the  building  of  a  wall,  or  a  dam,  mound,  or  fence, 
which  goes  on  for  some  weeks  without  interruption  and 
is  then  knocked  down ;  or  the  enclosure  or  cultivation 
of  a  piece  of  waste  ground,  the  mowing  of  the  grass 
thereof  or  the  pasturing  of  a  cow  thereon;  for  mere 
occupancy  of  land,  however  recent,  gives  a  good  title 
to  the  occupier  whereon  he  may  recover  against  all 
who  cannot  prove  an  older  and  better  title  in  them- 
selves" (Z).   There  is,  however,  one  case  in  which  a  person  when  a 
may  maintain  an  action  for  trespass  committed  to  land  mlj^oTrn 
although  not  in  possession,  and  that  is  in  the  case  of  a  respect  of  % 
reversioner,  who,  if  some  injury  of  a  permanent  kind  is 
done  to  his  reversion,  may  sue  for  the  same  (m),  although 
in  respect  of  the  immediate  injury  to  the  land  he  would 
have  no  right  of  action,  that  being  in  the  possessor,  the 
actual  tenant.    Thus,  if  a  person  trespasses  and  cuts 


(0  37  &  38  Vict  0.  57. «.  5- 

(k)  Sect  4.    See  also  as  to  Limitation,  anU,  pP''249-257. 
{I)  Addison  on  Torts,  372,  373. 
(m)  Cox  V.  Qlm,  5  a  B.  533. 
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down  trees,  the  tenant  of  the  lands  in  possession  may 
sue  for  the  injury  done  to  the  residential  value  of  the 
property,  and  the  landlord  for  the  diminished  saleable 
value  (n). 


When  a 
mortgagor 
may  maintain 
an  action  for 
treipasa. 


A  mortgagor,  by  mortgaging,  parts  with  the  legal  estate 
in  the  land  mortgaged,  and  therefore  could  not  formerly 
have  maintained  an  action  in  respect  of  any  trespass 
committed  on  the  property;  but  it  is  now  provided 
by  tlie  Judicature  Act,  1873  (0),  that  "a  mortgagor 
entitled  for  the  time  being  to  the  possession  or  receipt 
of  the  rents  and  profits  of  any  land  as  to  which  no 
notice  of  his  intention  to  take  possession  or  enter  into 
the  receipt  of  the  rents  and  profits  thereof  shall  have 
been  given  by  the  mortgagee,  may  sue  for  such  pos- 
session, or  for  the  recovery  of  such  rents  or  profits,  or 
to  prevent  or  recover  damages  in  respect  of  any  trespass 
or  other  wrong  relative  thereto  in  his  own  name  only, 
unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person." 
Tbe  effect  of  this  provision  is,  for  these  purposes,  to 
treat  the  mortgagor  as  the  substantial  owner,  and  the 
meaning  of  the  last  few  words  of  the  section  is,  that  if 
he  is  not  the  sole  owner,  but  entitled  only  jointly,  the 
provision  shall  not  in  such  a  case  authorize  him  to  sue 
alone. 


In  an  action  ^^  is  not  at  all  neccssary  in  an  action  of  trespass  for 
landTTu***  t^  ^^®  plaintiff  to  shew  that  he  has  sustained  any  special 
essential  to  damage,  the  mere  fact  of  the  trespass  entitling  him  at 
any  rate  to  a  nominal  verdict  (j>).  The  fact  of  a  person 
trespassing  after  notice  or  warning  not  to  do  so,  will 
operate  to  aggravate  the  offence,  and  justify  the  jury 
in  giving  damages  of  a  penal  nature  (q). 


prove  any 

il>eoial 

damage. 


(n)  Addison  on  Torts,  375.    See  a^aopostf  pp.  317-336. 
(0)  36  &  37  Vict  c  66,  B.  25  (5).    See  alao  ante,  pp.  59,  6a 
( p)  Broom's  Corns.  795. 
(2)  Merett  v.  JIarvey,  5  Taaot  441. 
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In  the  case  of  trespass  to  land,  and  the  owner  of  Exception  to 
such  land  dying,  the  right  of  action  survives  to  his  Aaiopenan^ 
executors  or  administrators,  provided  the  injury  ^as  ^'jj^^'^^^^j^ 
committed  within  six  months  of  the  owner^s  death, 
and  that  the  action  is  brought  within  one  year  after 
his  death ;  and  this  forms  an  exception  to  the  maxim. 
Actio  personalis  moritur  cum  persond  (r).     So  also  if 
injury  is  done  to  land,  or,  in  fact,  any  property,  real 
or  personal,  by  a  person  who  then  dies,  though  the 
maxim  primarily  applies,  yet  there  is  a  like  exception, 
provided  the  injury  was  committed  within  six  months 
before  the  death,  and  the  action  is  brought  within  six 
months  after  the  executors  or  administrators  have  taken 
upon  themselves  the  administration  of  the  estate  of 
such  deceased  person  (s). 

Secondly.  What  will  amount  to  a  trespass  to  land  ?  3.  wiiat  wiu 
We  have  defined  trespass  to  land  as  a  wrongful  and  tren^  to* 
unwarrantable  entry  upon  the  soil  or  land  of  another  ^"' 
person  (t),  and  it  therefore  follows  that  entry  is  the 
essential  to  constitute  a  trespass.    But  this  entry  need  Bntry  may  be 
not  be  actual,  it  may  be  constructive,  as  by  a  person    "* 
throwing  stones  or  rubbish  on  to  his  neighbour's  land, 
or  by  letting  a  chimney  or  any  other  part  of  his  house 
fall  thereon,  or  by  erecting  a  spout  on  his  own  lands 
or  buildings  which  discharges  water  on  to  his  neigh- 
bour's (t^).     So  also  if  a  man's  cattle  stray  from  his 
own  lands  on  to  his  neighbour's,  the  latter  not  being 
under  any  legal  obligation  to  fence  them  out,  this 
amounts  to  trespass;  but  this  rule  as  to  cattle  does 
not  apply  to  dogs,  for  the  owner  of  a  dog  is  not  liable 
for  its  straying  and  doing  injury,  unless  it  is  of  some 
peculiarly  mischievous  disposition  (z).    And  if  cattle 


(r)  3  ft  4  Wm.  4,  0.  42,  b.  2.    See  other  exceptions  to  the  maxim, 

!»*«>  PP-  336,  390- 
(«)  3  ft  4  Wm.  4,  0,  42,  B.  2. 
(0  ArUe,  p.  299. 

(tt)  Addison  on  Torts,  330,  331. 
{x)  Ibid.  110-112. 
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TilUU  V. 
Ward. 


are  lawfully  passing  along  a  highway  and  stray  on  to 
adjoining  land  through  its  not  being  properly  fenced 
off,  this  does  not  amount  to  a  trespass,  though  other* 
wise  if  they  are  not  passing  along,  but  staying  there  (y). 
Upon  this  principle  it  was  recently  held  that  where  an 
ox  belonging  to  the  defendant  was  being  driven  through 
the  streets  of  a  country  town,  and  entered  the  plaintiff's 
shop  and  damaged  his  goods,  the  defendant  was  not 
Obligation  aa  liable,  there  being  no  negligence  on  his  part  (z).  A 
cattief '°*  ^^^  person  is  not  generally  under  any  obligation  to  fence 
out  his  neighbour's  cattle  for  his  neighbour's  protec- 
tion, though  the  contrary  may  be  the  law  either  from 
express  contract  to  that  effect,  or  by  prescription. 
Railway  companies  are,  however,  under  the  provisions 
of  the  Bail  way  Glauses  Act,  1845  (^X  bound  to  fence 
to  keep  out  the  cattle  of  adjoining  proprietors  (b). 

A  lawful  The  fact  of  a  lawful  owner  of  lands  out  of  posses- 

owneroutof  gjQj^  peaceably  entering  thereon  is  justifiable,  and  does 
peaoeabij  not  constitute  a  trespass ;  thus,  if  a  tenant  wrongfully 
*"  *'*  holds  over  after  the  expiration  of  hia  tenancy,  there  is 

no  doubt  that  the  landlord  may  peaceably  enter  and 
But  mnit  not  thus  by  his  owu  act  regain  possession,  but  he  must  not 
use  force.  If  he  does  so,  though  technically  he  cannot 
be  liable  for  a  trespass  on  his  own  land  (c),  yet  he  would 
be  liable  for  an  assault  (d),  and  generally  his  act  would 
be  contrary  to  the  provisions  of  5  Rich.  2,  s.  i,  c.  18, 
and  illegal  (e). 


UM  force. 


LieoDie  to 
entor. 


The  fact  that  the  owner  of  lands  gave  to  a  person 

(y)  See  J>ov(uton  v.  Payne,  2  S.  L.  0.  142  ;  2  Hen.  Blackstone,  527. 
(f)  rUUa  y.  Ward,  10  Q.  B.  D.  17 ;  52  L.  J.  Q.  B.  61  ;  31  W.  R. 

'97-    ^ 
(a)  8  ft  9  Vict  c.  20,  a.  6& 

{b)  Aind  it  has  been  decided  that  this  duty  of  railway  companies 
extends  to  keeping  out  swine,  although  swine  require  a  stronger  kind 
of  hedge  than  cattle :  see  Child  ▼.  Beamf  L.  R.  9  Ex.  176 ;  43  L.  J. 
Ex.  loa 

(c)  Newton  v.  Hartand,  i  Mr.  &  Gr.  644 ;  per  Parke,  B.,  Harvey  ▼. 
Brydge$,  14  B£  ft  W.  442. 

{d)  Beddall  v.  Maitland,  17  Ch.  D.  174 ;  50  L.  J.  Ch.  401 ;  29  W. 
R  4S4.  Edridge  v.  Uawhet  or  Edwick  v.  Hawkes,  18  Ch.  D.  199 ;  50 
L.  J.  Oh.  577 ;  29  W.  R  91. 

(«)  AfUe,  p.  73.. 
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license  or  permission  to  come  on  his  lands  will,  of 
course,  justify  and  excuse  what  would  otherwise  be  a 
trespass,  but  will  not  justify  the  remaining  after  re- 
scission of  such  permission.     A  license  to  break  and 
enter  premises  with  force  is  absolutely  void.    A  person  a  penon  is 
is  justified  in  removing  a  trespasser  from  his  lands,  ^^^^^l 
provided  he  first  require  him  to  leave,  and  in  removing  treipasser 
him  he  does  not  use  a  greater  amount  of  force  than  is 
necessary  under  the  circumstances. 

A  pei^son  is  justified  in  forcibly  defending  the  pos-  Or  in  forcibly 
session  of  his  land  against  any  one  who  attempts  to^^|^^ 
takeit(/). 

Persons  sometimes   have  rights  over  the  lands  of  Some  ipecial 
others,  entitling  them  to  do  acts  which,  if  they  had  ^i^iandiTof 
not  such  rights,  would  amount  to  trespasses;  and  of  o*^«"- 
such  rights  the  chief  are  Easements  and  Rights  of 
Common.      An  easement  has  been  well  defined  as  EaBements. 
"  The  right  which  the  owner  of  one  tenement,  which 
is  called  the  dominant,  has  over  another,  which  is  called 
the  servient,  to  compel  the  owner  thereof  to  permit 
something  to  be  done,  or  to  refrain  from  doing  some- 
thing, on  such  tenement  for  the  advantage  of  the 
former"  (y).     Rights  of  water-course  and  rights  of  way 
may  be  mentioned  as  easements  (A). 

A  right  of  common  has  been  defined  as  "  The  right 
which  one  person  has  of  taking  some  part  of  the  pro- 
duce of  land,  while  the  whole  property  in  the  land 
itself  is  vested  in  another"  (i).  Instances  of  rights  of 
common  are  the  right  of  pasturing  cattle  on  another's 
lands,  called  common  of  pasture ;  the  right  of  cutting 


(/)  Per  Fry,  J.,  in  Edridgi^v,  Hawket,  ante,  p.  304  ;  Tuily  v.  Becd,  1 
C.  &  P.  6. 

{g)  See  notes  to  Sui*y  v.  Pigot,  in  Tudor's  Conveyancing  Case**, 
p.  154. 

(A)  This  is  a  subject  belonging  to  Conveyancing.  As  to  it,  see  Sari/ 
V.  Pigot  (fupra),  and  notes  thereon. 

(»)  See  notes  to  Tyrringham*t  Caie,  in  Tudor's  Conveyancing  Case  s, 
p.  12a 
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turf  on  another's  lands,  called  common  of  turbary; 
and  the  right  of  fishing  in  water  on  another's  lands, 
called  common  of  piscary  (/). 

Riparian  Where  poTSons  own  land  adjoining  a  river  (m),  the 

propnetora.      ^^jj  ^  vested  in  cach  up  to  the  centre  of  the  stream, 

and  if  either  deals  with  it  beyond  that  point  he  is  a 
trespasser.  Each  of  such  persons  has  a  right  to  use 
the  water  for  all  proper  purposes,  provided  he  does 
not  thereby  interfere  with  his  neighbour's  enjoyment 
thereof,  and  to  do  so-^e.^.  by  preventing  the  water 
from  flowing  to  some  proprietor  below — ^is  a  tort  for 
which  an  action  will  lie  (n).  But  this  does  not  apply 
where  water  flows  under  the  surface  in  no  defined 
channel,  for  in  such  a  case  a  landowner  is  justified  in 
sinking  a  well  and  preventing  the  water  from  percolat- 
ing through  to,  or  in  draining  it  from,  his  neighbour's 
lands  (o).  He  may  in  fact  appropriate  the  underground 
water  in  which  at  present,  until  appropriation,  there  is 
no  property;  but  still  he  may  not  foul  it,  for  whilst 
it  percolates,  every  owner  through  whose  land  it  passes 
has  a  right  to  receive  it  in  its  natural  condition  (p). 

PoritioD  wiiea  Where  one  person  is  possessed  of  the  surface  of  laud 
v^aS^ot  ^^^  another  of  the  subsoil,  each  has  an  independent 
J^«™J^»<^*°^  property  in  respect  of  which  trespass  may  be  com- 
the  aubtoii  of  mittcd.  It  is  the  duty  of  the  owner  of  the  subsoil  to 
*^°  leave  sufficient  support  to  maintain  the  ground  above, 

and  the  owner  of  the  ground  above  must  not  interfere 
with  the  soil  beneath.  Every  owner  of  land  has  a  right 
to  the  lateral  support  of  his  neighbour's  land  to  sus- 
tain his  own  unweighted  by  buildings,  but  notliing 


{I)  This  subject  also  pertaina  to  Conveyancing,  and  reference  may  be 
made  to  the  notes  in  Tyrringham'$  Cage  (tupra). 

(m)  Such  persons  are  called  riparian  proprietors. 

(»)  See  notes  to  Sury  v.  Piffot,  Tador's  Conveyancing  Cases,  p.  154. 

(o)  Chcuemare  v.  Bichards,  7  H.  of  L.  Cas.  349;  Grand  Junctum 
Canal  Co,  v.  Shugar,  L.  R.  6  Ch.  483.  This,  it  will  be  remembered,  is 
an  instance  of  a  damage  without  what  is  considered  an  injury  in  the 
eyes  of  the  law — that  is,  damnum  sine  injuria.     See  anU,  p.  4. 

(p)  Ballard  v.  TomUnaon^  29  Ch.  D.  115  ;  54  L.  J.  Ch.  454. 
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more,  unless,  indeed,  a  title  is  gained  by  prescrip- 
tion (j),  which  will  be  the  case  after  twenty  years' 
enjoyment  of  the  additional  support  (r),  or  where  there 
is  an  express  grant  of  the  additional  right,  or  such  a 
gi*ant  can  be  implied,  which  would  be  the  case  when 
the  adjoining  land  belongs  to  the  same  vendor  who  sold 
for  building  purposes,  for  where  there  is  a  grant  for 
building  purposes  there  is  an  implied  grant  of  the  right 
of  support  for  the  land  with  the  buildings  to  be  erected, 
from  adjoining  land  of  the  grantor  (s). 

A  nuisance  (t)  may  be  defined  as  some  act  which  ii.  NuiKm  eta 
unlawfully  and  unwarrantably  injures  or  prejudices 
the  rights  of  another  person ;  thus,  the  carrying  on  an 
offensive  or  noisy  trade  (u),  the  excessive  ringing  of  a 
peal  of  bells  (x),  the  improper  emission  of  smoke  from 
a  chimney  (y),  the  suffering  drains  to  get  into  an 
offensive  state  (z),  and  many  other  acts,  have  been  held 
to  be  nuisances  (a).     But  it  must  not  be  understood 
from  the  foregoing  that  because  a  person  simply  carries 
on  a  trade  which  is   somewhat  objectionable  to   his 
neighbour,  that  the  carrying  on  of  that  trade  must 
necessarily   constitute  a  nuisance ;   to  amount  to  a  What  aeti  nre 
nuisance,  the  matter  must  go  farther  than  that,  and  « Institute  a 
it  must  be  shewn  that  there  is  some  special  injury  n'iw»"<»- 
resulting  therefrom.    Thus,  a  person  may  possibly  have 
a  material  objection  to  a  butcher's  shop  being  set  up 
next  door  to  him,  and  it  may  deteriorate  from  the  value 
of  his  house,  but  this  act  will  not  of  itself  be  a  nuisance, 


{q)  Addison  on  Torts,  395. 

(r)  JkUton  v.  Angut,  6  App.  Cas.  740 ;  50  L.  J.  Q.  B.  689 ;  30 
W.  R.  191.    Bower  v.  PeaU^  I  Q.  B.  D.  321. 

(«)  Risfiy  V.  Bennett,  21  Ch.  D.  559  ;  31  W.  R.  222  ;  48  L.  T.  47. 

{I)  From  nuire,  to  annoy.  The  author  has  considered  the  niibject  of 
nuisances  generally  in  this  chapter,  though  many  nuisances  affect  only 
the  person,  and  do  not  therefore  come  under  the  beading  of  this  chapter, 
Of  Torts  affecting  Land." 

(u)  SL  JleUnt  Smelting  Co,  v.  Tipping^  ii  H.  of  L.  Cas.  642. 

(oc)  SoUau  V.  De  Udd,  2  Sim.  (N.S.)  133. 

iy)  Rich  V.  Basterfield,  4  C.  B.  786. 

{z)  BuweU  V.  Shenton,  3  Q.  B.  449. 

(a)  For  numerous  instances  of  acts  that  will  amount  to  nui^r.iict*^. 
the  student  is  referred  to  Addison  on  Torts,  pp.  334-3  ^3. 
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though  if,  by  reason  of  the  way  in  which  the  person 
conducts  Ills  business,  offensive  smells  penetrate  to  the 
next  house,  then  undoubtedly  it  may  be.  It  is  not 
every  mere  discomfort  a  person  may  experience  that 
will  constitute  a  nuisance  (&).  Were  it  otherwise,  the 
question  of  nuisance  or  no  nuisance  would  frequently 
involve  questions  of  fancy,  of  whether  this  person's 
delicacy  made  an  act  a  nuisance  which  to  another 
person  in  the  same  position  would  be  no  nuisance  at 
all  {c). 


Party  liable 
for  probable 
conseqaence 
of  his  acts. 


Where  a  nuisance  arises  not  directly  from  the  act 
of  the  defendant,  but  only  incidentally  from  something 
he  has  done,  he  is  nevertheless  liable  in  respect  of  ir^ 
if  it  can  be  considered  as  the  probable  consequence  of 
liis  act  (d). 


It  ia  no 
ilefence  to  an 
action  fur  a 
uutsance  that 
the  act  is  a 
benefit  to  other 
)ieraon8  or  to 
the  commanity 
at  lar^e. 


Although  a 
person  comes 
to  H  nuisiince 
he  Mtill  lins  a 
right  to  huve, 
it  abated. 


Where  an  act  is  done  which  really  does  amount  to 
a  nuisance  to  some  person  or  persons,  it  is  no  defence 
to  say  that  the  act  is  a  benefit  to  other  persons  or  to 
the  community  at  large,  or  that  the  place  w^here  it  is 
carried  on  is  very  convenient  for  the  public.  Thus, 
there  are  many  trades  of  an  offensive  character  that 
necessarily  must  be  carried  on,  and  as  to  which  it 
would  be  a  detriment  to  the  public  were  they  not 
followed;  but  that  fact  does  not  justify  a  person  in 
establishing  such  a  trade  where  it  prejudices  another 
(e),  he  must  seek  out  another  place  where  he  can 
carry  it  on  without  doing  injury  to  any  one.  And  if 
a  person  comes  to  a  place  where  a  nuisance  is  exist- 
ing, he  has  an  equal  right  to  his  legal  remedies  in 
respect  of  that  nuisance  as  if  he  had  been  there  first, 
and  the  nuisance  had  been  afterwards  established  (/). 


(6)  St.  Hden^a  Smdting  Co.  v.  Tippiwj,  1 1  H.  L.  C.  650. 

(c)  See  also  hereon,  Broom's  Gems.  746,  747. 

Id)  OhibnaU  v.  Paul,  29  W.  R.  536. 

(«)  Bamford  v.  Turnley^  31  L.  J.  (Q.  B.)  286;  Stockport  WaterwjrU 
Co.  V.  Potter,  31  L.  J.  (Ex.)  9. 

(/)  Per  Byles,  J.,  Hole  v.  Barrow,  27  L.  J.  (C.P.)  208.  Sturges  v. 
Bridf/man,  1 1  Ch.  D.  852 ;  48  L.  J.  Ch.  875  ;  28  W.  R  200. 
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Where  an  act  of  Parliament  authorizes  the  doing  of 
certain  things,  but  does  not  by  direct  and  imperative 
provisions  order  them  to  be  done,  if  in  doing  them  a 
nuisance  is  created,  the  Act  does  not  afford  any  statu- 
tory protection  {g). 

Nuisances  are  divided  into  two  classes,  viz. :  NuUance  may 

be  either 
public  or  \ 

1.  Public  nuisances,  which  are  acts  that  affect  the  p«iv»it«- 
public  at  large,  e,g.  tlie  digging  of  a  ditch  in  a  public 
road,  or  the  causing  of  a  great  smoke ;  and 

2.  Private  nuisances,  which  are  acts  that  affect  only 
some  particular  individual  or  individuals,  and  not  the 
public  at  large,  e,g,  an  offensive  smell  which  only 
penetrates  to  the  next  house,  or  a  noise  only  affecting 
a  neighbour. 

There  are  very  material  differences  in  the  remedies  Differences 
in  the  case  of  a  public  and  a  private  nuisance.     A  public  in  thrreme^iy 
nuisance  being  a  public  wrong,  affecting  the  community  i»«*pectof 
at  large,  a  public  remedy  is  applied  to  it,  and  (except 
in  the  case  presently  mentioned)  a  private  remedy  does 
not  exist.    The  remedies  for  a  public  nuisance  are  two, 
viz..  Indictment  and  Information.    An  indictment  is  a  The  remedies 
written  accusation  laid  against  one  or  more  persons  of  aVublic^  ^ 
a  crime  or  misdemeanour  preferred   to  and  presented  ""»«»"<»  are 

,  ■*■  Indictment 

upon  oath  by  the  grand  jury  (A),  and  there  are  many  audinforma- 
cases  of  public  nuisances  in  which  an  indictment  is  the  *^^°' 
strictly  proper  course,  eg,  the  keeping  of  gunpowder 
in  large  quantities  in  close  proximity  to  populous 
neighbourhoods,  the  blocking  up  of,  or  other  injury  to,  a 
public  road,  the  keeping  of  a  disorderly  house,  indecent 
bathing,  or  the  carrying  of  persons  suffering  from  in- 
fectious disorders  through  the  public  streets  in  such  a 
way  as  to  endanger  the  health  of  tlie  public  (i).     An 


{(f)  Metropolitan  Asylum  District  v.  IJilli  6  App.  Cas.  193  ;  50  L.  J. 
Q.  B.  353;  29W.  R.617. 
(A)  Brown's  Law  Diet  272. 
(t)  See  Broom's  Comit.  948,  949. 
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iuformation  is  a  process  preferred  in  the  name  of  the 
Attorney-General  or  Solicitor-General  for  the  purpose 
of  restraining  on  behalf  of  the  public  the  commission 
or  continuance  of  some  public  injury,  and  is  a  remedy 
frequently  resorted  to  in  cases  of  ordinary  public 
nuisances. 


The  remedy 
in  respect  of 
a  private 
nuisance  )■ 
an  action. 


Bat  a  person 
may  be  baired 
by  his  lacbev* 


As  to  a  private  nuisance,  however,  it  is  no  offence 
against  the  public  but  only  against  a  private  individual, 
and,  therefore,  there  is  no  public  remedy,  but  a  private 
one,  in  respect  of  it.  This  private  remedy  is  exercised 
by  bringing  an  action  in  which  the  plaintiff  simply 
seeks  damages  for  the  injury  that  has  been  done 
to  him  by  the  commission  of  the  nuisance,  or  an 
injunction  to  restrain  the  commission  or  continuance 
of  the  nuisance,  or  both;  that  is  to  say,  damages  for 
the  injury  already  done  him,  and  an  injunction  to  pre- 
vent the  continuance  of  such  injury.  If,  however, 
there  has  been  leave  and  license  expressly  given,  or 
impUedly  given,  by  a  person  standing  by  for  some  time 
and  acquiescing  tacitly  in  the  doing  of  some  act  which 
constitutes  a  nuisance — e.g.  if  he  stand  by  and  sees  a 
building  completed  which  he  knows  is  being  erected 
lor  the  purpose  of  carrying  on  an  obnoxious  trade 
amounting  to  a  nuisance — he  will  lose  his  right  to  an 
injunction,  though  it  would  be  otherwise  were  he  not 
aware  that  the  act  would  constitute  a  nuisance,  or 
if  the  nuisance  exceeded  what  he  had  reasonable 
grounds  for  believing  it  w^ould  amount  to  (^*). 


Where  a  It  has  been  mentioned  (/)  that  there  is  one  case  in 

^iJ^mJuuT"  which  a  private  remedy  will  lie  in  respect  of  the  com- 
mission of  a  public  nuisance,  and  that  case  is  where, 
although  it  is  a  public  nuisance,  yet  it  more  pre- 
judicially and  injuriously  affects  some  individual  or 
individuals  than  the  public  at  large ;  for  in  this  case,  as 
the  public  remedy  only  lies  for  the  public  at  large,  the 


an  action  in 
re8{)eot  of 
a  public 
nuisance. 


{k)  Addison  on  Tortf»,  352-354. 
(/)  Ante,  p.  309. 
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individual  or  individuals  so  particularly  affected  may 
bring  an  action  or  actions  in  respect  of  the  special 
injury  done  to  him  or  them.  This  is  well  shewn  by  a 
case  commonly  known  as  the  Clapham  bell-ringing 
case  (m).  There  the  plaintiff  resided  in  a  house  ad-  SoUau  ▼. 
joining  a  Eoman  Catholic  chapel  of  which  the  defen-  ^  ^^^' 
dant  was  the  priest  The  defendant  had  caused  to  be 
rung  at  various  times  during  the  day  peals  of  bells 
for  devotional  and  other  purposes  connected  with  such 
chapel,  and  the  noise  was  so  great  as  to  materially 
inconvenience  not  only  the  plaintiff  but  the  public  at 
large  in  the  parish ;  the  ringing  was  in  fact  a  public 
nuisance.  The  plaintiff  sought  an  injunction  against 
the  ringing,  and  it  was  objected  that  it  being  a  public 
nuisance  he  could  not  come  as  an  individual  and 
restrain  it;  but  it  was  held  that  although  that  was 
certainly  the  rule  as  regarded  public  nuisances  gene- 
rally, yet  here  the  plaintiff,  as  a  person  residing  close 
to  the  nuisance,  and  therefore  more  prejudicially 
affected  than  the  public  at  large,  was  entitled  to  an 
injunction. 

Besides    the    before-mentioned    remedies    by  legal  Abatement 
process  there  is  yet  another  course  that  can  sometimes  *>' '>^>»«^~-- 
be  taken  by  a  person  affected  by  a  nuisance,  and  that 
is  the  abatement  of  it,  which  may  be  defined  or  de- 
scribed as  a  remedy  by  the  act  of  the  party,  consisting 
in  the  removal  and  doing  away  of  the  nuisance.    Here  A  public 
again  is  another  difference  between  a  public  and  a^^^^^J^be 
private  nuisance,  for  in  one  of  the  former  kind  it  can  f^'^j^®™- 
only  be  abated  where  it  does  the  person  abating  itaffectothe 
some  special  and  peculiar  harm,  but  in  one  of  the*^ 
latter  kind  the  person  prejudiced  has  always  the  right 
of  abating  it  (n).    Thus,  in  the  case  of  an  obstruction 
placed  on  a  public  road,  strictly  speaking  a  private 
person  has  no  right  to  remove  it  unless  he  requires  to 


(m)  SoUau  ▼.  De  Bdd,  2  Sim.  (N.S.)  133. 

(n)  Broom's  Corns.  218-220 ;  Mayor  of  Coleheiter  y.  Brookf  7  Q.  B. 
339  ;  Earl  of  Lomdale  v.  Nelson,  2  6.  &  C.  302. 
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pass  that  way,  and  then  as  it  does  him  a  special  and 
peculiar  injury  he  may;  but  in  the  case  of,  say,  the 
erection  of  a  spout  discharging  water  on  to  a  person's 
land,  here,  as  this  is  a  private  nuisance  only  aflTecting 
that  person,  he  has  a  right  to  remove  it. 

The  abatement     The  abatement   of  a  nuisance  must^  however,  be  ^ 

mn"b^done   ^^^®  peaceably  and  without  danger  to  life  or  limb; 

i>eaoeabiy.       so  that  although  if  a  house  is  wrongfully  built  on 

another*s  land  (which  will  constitute  both  a  trespass 

and  a  nuisance),  the  person  affected  is  justified  in 

pulling  it  down,  yet  he  cannot  do  so  if  individuals  are 

Notice  uaoaliy  actually  in  the  house  at  the  time  (o).    And   if  to 

befOTcentering  ^^^^^  ^  nuisaucc  it  is  neccssary  to  enter  on  another's 

on  another's     land,  uoticc  must  be  given  to  the  occupier  of  such 

a  nuisaDce.      land  requiring  him  first  to  remove  it  (p),  unless  it  is 

of  such  a  kind  as  to  render  it  positively  unsafe  to 

wait,  when  an  immediate    entry  will    be    perfectly 

justifiable  (;),  provided  it  is  made  peaceably,  or  at  the 

most  with  as  little  violence  as  is  necessary  under  the 

A  person  may  circumstances.    And  although  a  person  may  be  justi- 

another'sbinds  ^^^  ^^  entering  ou  another's  lands  to  abate,  he  is  not 

to  prevent  a    justified  in  80  entering  to  prevent  the  commission  of 

nuisance.  **         .  ,  .  o         x- 

a  nuisance  (r). 

III.  Waste.  Waste  may  be  defined  as  some  act  committed  by  a 
Definition.  Uniited  owner  of  an  estate  exceeding  the  right  which 
he  has  therein.  It  does  not  appear  to  be  strictly  correct 
to  say  that  it  is  some  act  which  tends  to  the  deprecia- 
tion of  the  inheritance,  nor  to  say  that  it  is  some  havoc 
or  devastation,  for  (as  will  be  presently  noticed  (s)  )  an  } 

act  which  does  not  really  iujure  the  property,  but  on 
the  contrary  improves  it,  may  yet  amount  to  waste. 
Persons  liable  As  to  who  are  liable  for  waste,  tenants  for  life,  for  years, 

for  waste. 


(o)  Perry  v.  FUzhowe,  8  Q.  B.  757. 
ip)  Ibid. 

Iq)  Per  Best,  J.,  Lomdale  v.  Ndton,  2  B.  &  G.  311. 
<r)  Addison  on  Torts,  364.    See  further  as  to  Abatement  of  Nais- 
ances,  Addison  on  Torts,  332-366,  Broom's  Corns.  2i8-22a 
(*)  Pott,  p.  314. 
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at  will,  or  at  sufiTerance  are ;  but  a  tenant  in  tail  is  not, 
because  he  can  at  any  time  bar  the  entail  and  make 
himself  absolute  owner  of  the  property,  unless  he  be 
a  tenant  in  tail  after  possibility  of  issue  extinct,  and 
then,  as  he  cannot  bar  tlie  entail,  he  is  liable  for  that 
kind  of  waste  called  equitable  waste.  A  tenant  in  fee 
simple  is  of  course  not  at  all  liable  for  waste,  unless, 
indeed,  he  be  a  tenant  in  fee  with  an  executory  devise 
over  (t). 

Waste  is  divided,  with  reference  to  the  nature  of  the  Difffrentkiiids 
acts  done,  into  two  classes,  viz. :  »'  ""»«• 

1.  Voluntary  waste ; 

2.  Permissive  waste. 

And  it  has  also  been  commonly  divided,  with  refer- 
ence to  the  remedy  in  respect  of  it,  into  two  other 
classes,  viz. : 

1.  Legal  waste; 

2.  Equitable  waste. 

And  though  now,  in  consequence  of  the  Judicature 
Act,  1873,  as  will  be  presently  noticed  (w),  there  is  no 
further  distinction  in  the  remedy,  yet  the  names  of 
legal  and  equitable  waste  will  undoubtedly  continue  to 
be  used,  at  any  rate  for  a  very  long  time. 

Voluntary  waste  is  where  the  waste  consists  in  the  Di«tinction 
active  doing  of  something,  whilst  permissive  waste  is  a  ^{^^f^ry  and 
mere  passive  act.    Thus,  instances  of  the  former  would  permiMive 
be  the  pulling  down  of  a  house  or  premises,  the  cutting  ^"  ^' 
down  of  a  tree,  the  opening  of  new  mines  or  gravel- 
pits,  or  the  turning  of  ancient  meadow  land  into  arable 
land ;  the  latter  would  be  the  suffering  a  house  or 
premises  to  go  to  ruin  through  lack  of  due  repairs. 
All  these   instances  of    voluntary  waste   necessarily 


{t)  As  to  the  different  kinds  of  tenancies  above  mentioned,  and  the 
powers  of  such  tenants  in  respect  of  waste  and  otherwise,  see  Williams 
on  Real  Property.  On  the  subject  of  waste  generaUy,  see  also  LeicU 
BoidUs*  CasCf  Tudor's  Conveyancing  Cases,  37,  and  the  notes  thereon. 

(«)  Port,  p.  315. 
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ToooDBtitute    tend    to    the  depreciation    of    the    inheritance,    and 
wliSe*theack    aniount  to  havoc  or  devastation,  but  voluntary  waste 
need  not  depre-  may  be  committed  though  it  does  no  real  injury  to  the 
iMM-ty.  *  ^"*"   inheritance  or  even  improves  the  estate  (x) ;  thus,  for 
instance,  the  limited  owner  of  a  house,  as  for  life  or  for 
years,  has  legally  no  right  to  pull  it  down  and  rebuild 
it,  or  to  materially  alter  it,  even  though  such  rebuild- 
ing or  alteration  may  really  be  an  actual  benefit  by 
increasing  the  value  of  the  property  (y). 

Waste  by  fire.  If  a  fire  takes  place  and  the  premises  are  thereby 
burnt  down  or  injured,  this  will  be  waste  if  either  done 
wilfully  by  the  limited  owner  or  his  servants  or  agents, 
or  through  his  or  their  negligence  (z). 

The  remedy  For  all  Ordinary  acts  of  waste,  the  person  injured 
for  waste.  thereby  had  his  remedy  at  law  for  damages,  and  in 
equity  for  an  injunction  either  to  restrain  threatened 
waste  or  the  continuance  of  waste  already  commenced ; 
and  by  the  Common  Law  Procedure  Act,  1854  (a), 
power  was  also  given  to  the  courts  of  common  law  to 
grant  an  injunction,  and  by  a  still  later  Act  (b)  power 
was  given  to  the  courts  of  equity  to  award  damages. 
Now  under  the  provisions  of  the  Judicature  Act,  1 873  (c), 
the  remedy  for  either  an  injunction  or  damages,  or  for 
both,  is  by  action  in  any  division  of  the  High  Court  of 
Justice. 

Distinction  Now  as  to  the  Other  division  of  waste,  viz.,  legal  and 

I^d^equitowi  equitable.    Waste  was  said  to  be  legal  when  there  was 


waste. 


(as)  Addison  on  Torts,  257,  and  see  notes  to  Lewis  Bowles*  Ctue, 
Tiidor*8  Conveyancing  Cases,  37. 

[y)  Except,  of  course,  so  far  as  is  now  allowed  by  the  Settled  Land 
Act,  18S2  (45  &  46  Vict.  c.  38^  8.  29).  In  most  cases  of  ameliorativa 
waste  the  Court  will  not  at  the  present  day  grant  an  injunction  to  re- 
strain such  waste  {Dohtrty  v.  AUman,  3  App.  Cas.  709) ;  although  it 
would  formerly  have  done  so  {Smyihe  v.  Carter,  18  Beav.  78),  but  will 
simply  leave  the  reversioner  or  remainderman  to  recover  the  damages 
(if  any)  which  he  has  sustained. 

(2)  Addison  on  Torts,  339 ;  see  further  pott,  p.  400. 

(a)  17  k  18  Vict.  c.  125,  s.  79. 

(h)  21  k  22  Vict  c.  27.  This  Act  was  repealed  by  46  k  47  Vict, 
c.  49,  but  its  principle  is  preserved  by  sect.  5  (see  Sayers  v.  CoUyer, 
28  Ch.  D.  103  ;  54  Li.  J.  Ch.  I  ;  33  W.  R.  91. 

(c)  36  k  37  Vict.  c.  66. 


OF  TORTS   AFFECTING  LAND.  315 

a  remedy  at  law  for  it,  and  therefore  all  ordinary  cases 
of  waste  are,  whether  voluntary  or  permissive,  equally 
legal  waste.    But  waste  was  said  to  be  equitable  when 
it  was  only  recognized  as  waste  and  relieved  against  in 
equity.     It  occurred  in  this  way:   If  an  estate  was 
given  to  u  limited  owner  expressly  without  impeach- 
ment for  waste,  at  law  he  was  allowed  to  commit  with- 
out restriction  any  act  of  waste  he  chose,  this  being 
indeed  strictly  according  to  the  manner  in  which  it 
was  given  to  him ;  but  in  equity,  notwithstanding  it 
was  so  given,  the  Court  would  interfere  to  prevent  the 
ptJling  down  of    the   family  mansion-house    or  the 
cutting  down  of  ornamental  timber,  such  acts  being 
considered  by  the  Court  to  be  either  malicious,  extrava- 
gant or  humorsome,  and  this  was  called   equitable 
waste.    As  to  the  remedy  in  this  case,  the  distinction  Provuion  of 
is  certainly  now  done  away  with  by  the  Judicature  Act!*i873?*a8 
Act,    1873   (d%   that  statute  providing   (e)  that  "anJ^^«W**Wti 
estate  for  life  without  impeachment  for  waste  shall  not 
confer  or  be  deemed  to  have  conferred  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  descrip- 
tion known  as  equitable  waste,  unless  an  intention  to 
confer  such  right  shall  expressly  appear  by  the  in- 
strument creating  the  estate."     This  provision  arises 
naturally  from  the  union  of  the  different  courts  affected 
by  the  Act,  for  it  would  have  been  an  anomaly  to 
have  allowed  a  remedy  for  this  kind  of  waste  to  have 
existed  in  the  Chancery  Division  of  the  High  Court 
of  Justice  and  not  in  the  Queen's  Bench  Division; 
and  therefore  now,  whatever   is  the  nature  of   the 
waste    committed,  the    action  in  respect  of    it  can 
be    commenced   indiscriminately  in    either    division, 
but,  notwithstanding  this,  wrongful   acts   committed 
by  limited  owners  holding  without  impeachment  for 
waste  would  yet  appear  to  be  properly  described  as 
equitable  waste  (/). 

(d)  36  k  37  Vict  c.  66. 

{e)  Sect  25  (2). 

(/)  As  to  equitable  waste,  see  Garth  v.  Cotton,  i  White  and  Tudor  s 
Equity  Cases,  697,  and  the  notes  thereon.  Snell's  Principles  of  Equity , 
582. 
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Gcnerol 
remarks. 


Slander  of 
Title. 


It  was  stated  at  the  commencement  of  the  present 
chapter  that  trespass,  nuisances,  and  waste  were  the 
most  ordinary  and  important  kinds  of  torts  affecting 
land,  and  of  these  instances  might  be  enumerated  and 
dwelt  upon  at  great  length,  but  to  do  this  is  not  the 
object  of  the  present  work,  neither  does  space  permit 
The  student  will  also  have  noticed  that  various  points 
touched  upon  pertain  more  especially  to  conveyancing 
and  the  law  of  real  property,  and  such  matters  have 
therefore  been  considered  as  cursorily  as  possible. 

Another  tort  indirectly  affecting  land  may  here  be 
shortly  referred  to,  viz. : — slander  of  title.  If  lands  or 
chattels  are  about  to  be  sold  by  auction,  and  a  person 
declares  iu  the  auction-room  or  elsewhere  that  the 
vendor's  title  is  defective,  or  makes  other  statements 
calculated  to  deter,  and  which  do  deter  people  from 
buying,  or  from  buying  at  as  high  a  price  as  would 
otherwise  have  been  the  case,  this  is  actionable  unless 
the  truth  of  the  statements  can  be  proved.  In  all 
such  cases,  however,  the  plaintiff  must  prove  special 
damage  caused  to  him  by  the  defendant's  act  This 
right  of  action  for  slander  of  title  does  not  only  exist 
as  regards  land,  but  also  as  regards  chattels  {g). 


{g)  Addi!*<in  on  Torte,  231,  232. 
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CHAPTER  III. 

OF  TORTS  AFFECTING  GOODS  AND  OTHER  PERSONAL  PRO- 
PERTY, AND   HEREIN  OF  THE  TITLE  TO  THE  SAME. 

Torts  to  goods  and  other  personal  property  mainly  Torta  to  gooiU, 
come  under  one  of  two  divisions,  viz. :  (i)  Trespass,  uDiierthe 
which  is  called  trespass  de  bonis  asportatis:  and  (2)  headof  trea- 

^  '  \  /  pass  de  bontt 

Conversion.  The  former  may  be  defined  as  the  wrongful  cuportatis,  ci 
meddling  by  a  person  with  the  goods  of  another,  either  ®®^^«"*®°- 
by  removing  them  or  otherwise  dealing  with  them  (a) ; 
and  the  latter  as  the  removal  by  a  person  of  goods 
from  the  possession  of  another  with  the  design  either 
of  depriving  that  other  of  them,  or  of  exercising  some 
dominion  or  control  over  them  for  his  own  benefit  or 
the  benefit  of  some  third  person  (6). 

We   will    consider    the    subject   in   the    following  »[ode  of  con- 
"tanner:-  X^'^^X, 

adopted  in 

1.  The  title  necessary  to  enable  a  person  to  sue  in*^"^  ^^^^^^' 
respect  of  a  tort 

2.  The  distinction  between  trespass  and  conversion, 
and  particular  cases  of  each. 

3.  Justification  of  the  tortious  act. 

4.  Some  miscellaneous   points   connected  with    the 
subject. 


(a)  See  Addison  on  Tuits,  457. 
(6)  Ibid.  45S. 


3l8  OF  TORTS  AFFECTING  GOODS 

I.  Title.  Tlie  mere  fact  of  a  persou  having  goods  in  his  pos- 

session generally  raises  a  presumption  that  they  are 
Poueasion  his  property,  and  that  he  has  a  perfect  title  to  them, 
^iMumption  ^0  that  he  can  dispose  of  and  deal  with  them  to  the, 
of  tiii6.  fullest  extent;  and  generally  speaking  the  mere  fact  of 

bare  possession  constitutes  a  sufficient  title  to  enable 
the  party  enjoying  it  to  maintain  an  action  against 
a  mere  wrongdoer  (c) ;  but  this  is  not  always  so,  for 
a  person  may  have  possession  of  goods,  and  yet  have 
no  real  title  to  them,  or  an  imperfect  one. 

A»  to  stolen         As  to  stoleu  goods,  the  thief  naturally  has  no  good 

^^^  "'  title  to  them,  and  the  law  is  (except  in  the  case  of  bills 

of  exchange,  promissory  notes,  and  other  negotiable 

instruments  (d))  that  he  can  give  no  title  to  them 

except  by  a  sale  in  market  overt  (i.e.  open  market), 

and  not  even  then  if  the  thief  is  prosecuted  to  convic- 

wbat  is  meant  tion.    By  a  sale  in  market  overt  is  meant  selling  goods 

overt?'^^^       in  open  market  as  opposed  to  selling  them  privately. 

In  the  country,  the  market-place  or  piece  of  ground 

set  apart  by  custom  for  the  sale  of  goods  is  in  general 

the  only  market  overt  there;  but  in  London,  and  in 

other  towns  when  so  warranted  by  custom,  a  sale  in  an 

open  shop  of  proper  goods  is  equivalent  to,  and  in  fact 

The  advAntafie  amouuts  to,  Sale  in  market  overt  (e).     This  advantage 

mftrket  oiert    ^^  *  ^alc  in  market  overt  existed  at  common  law  (/), 

existed  at       and  is  of  material  importance,  enabling  as  it  does  a 

coinmoii  law 

person  to  give  a  good  title  to  goods  where  be  could  not 
have  done  so  by  a  private  sale  of  them ;  but  it  must 
also  be  carefully  borne  in  mind,  as  stated  above,  that 
there  is  one  case  in  which  even  this  kind  of  sale  by  a 
wrongful  owner  will  not  have  this  effect^  it  being 
jjrovided  by  statute  {g)  that  where  a  person  shall  be 

(e)  Armory  v.  Ddamirie,  I  S.  L.  0.  374 ;  i  Strange,  504 ;  per  Lord 
Campbell,  C.  J.,  in  Jeffiiea  v,  Oreat  Watem  Ry,  Co.^  5  E.  k  B.  805. 

(d)  As  to  which,  see  ante^  pp.  165,  166,  and  the  case  of  MiUcr  v.  Ractj 
there  referred  to. 

{e)  Brown's  Law  Diet.  332. 

(/)  See  the  case  of  Market  Overt,  Tudor*s  L.  C.  Mer.  Law,  274,  and 
also  see  Crane  v.  London  Dock  Co.,  33  L  J.  (Q.  B.)  224. 

(ff)  24  &  25  Vict  c.  96,  B.  100,  re-enacting  7  ft  8  Geo.  4,  c  29,  s. 
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prosecuted  for  a  felony  or  misdemeanour  in  respect  24  &  45  vict. 
of  goods  or  other  personal  property  on  behalf  of  the  °*  ""  ^^' 
owner  or  Ids  representatives,  and  shall  be  convicted 
thereof,  the  property  in  respect  of  which  the  offence 
is  committed  shall  be  restored  to  the  owner  or  his 
representative,  and  the  Court  before  whom  the  cri- 
minal offence  is  tried  may  order  its  restoration.  It 
has,  however,  been  decided  that  this  power  given  to 
such  Court  is  not  exclusive,  but  only  cumulative,  and 
that  the  effect  of  the  act  is  to  revest  the  right  of  pro-  Effect  of  tbii 
perty,  and  of  possession  in  the  owner  or  his  represen-  ^^ 
tative  without  any  such  order,  so  that  he  has  a  right  to 
require  the  person  having  possession  of  the  stolen  pro- 
perty to  deliver  it  up,  and  if  he  does  not  do  so,  to  sue 
him  for  it  (h).  And  it  has  been  decided  that  where 
goods  have  been  obtained  by  fraud  and  false  pretences, 
under  such  circumstances  that  no  property  therein 
passes  to  the  person  who  has  so  -obtained  them,  and 
this  person  then  professes  to  dispose  of  them  to  another 
who  takes  bond  fide  before  the  fraud  is  discovered,  yet 
the  latter  is  liable  to  be  sued  by  the  original  owner  in 
respect  of  them,  for  in  such  a  case  the  property  remains 
where  it  originally  was,  and  the  title  which  is  attempted 
to  be  given  is  one  it  was  impossible  to  give  (t).  If, 
however,  though  the  sale  was  induced  by  the  fraud  of 
the  buyer,  and  though  it  was  therefore  competent  for  the 
seller  by  reason  of  such  fraud  to  avoid  the  contract, 
yet  here,  till  he  does  some  act  to  avoid  the  contract, 
the  property  is  in  the  buyer,  and  if  in  the  meantime 
he  has  parted  with  the  thing  sold  to  an  innocent  pur- 
chaser, the  title  of  the  latter  cannot  be  defeated  by  the 
original  seller  (k). 

And  as  to  one  particular  kind  of  property,  viz.,  a  specmi  pro- 
horse,  it  is  expressly  provided   that  even  Although  ^jij^**"^  ^'^^^j^^ 


(A)  ScaUergood  v.  Sytvaterj  19  L.  J.  (Q.  B.)  447. 
it)  Ctmdy  V.  Lind$ay,  3  App.  Cas.  459 ;  47  L  J.  Q.  B.  4S1. 
(it)  Mayee  v.  Newington,  4  Q.  B.  D.  32  ;  48  L.  J.  Q.  B.  125  ;   Wailer 
V.  MaUhewt,  S  Q.  B.  D.  109 ;  51  L.  J.  Q.  B.  243. 
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fish  a  person  may  gain  a  tiUe  by  harpooning  or  hooking 
them  (r). 

Property  in  Where  a  person  leases  his  lands  to  another  without 
Ktween  land-  Tos^rving  the  game,  it  belonged  by  the  common  law  to 
lordwid  the  tenant;  but  by  the  principal  Game  Act  (s),  it  is 
provided  that  in  all  cases  of  tenancies  existing  before 
the  passing  of  that  Act  (t),  the  landlord  shall  have  the 
right  to  the  game  except  such  right  has  been  expressly 
granted  or  allowed  to  the  tenant,  or  a  fine  shall  upon 
the  granting  or  renewal  of  the  lease  have  been  taken  (u). 
Under  this  Act  in  the  future  the  occupier  for  the  time 
being  of  lands  has  the  sole  and  exclusive  right  of  killing 
and  taking  the  game  upon  the  land,  unless  such  right 
be  reserved  to  the  landlord  or  any  other  person.  Where 
any  landlord  has  reserved  to  himself  the  right  of  killing 
game  upon  any  land,  it  is  lawful  for  him  to  authorize 
any  other  person  or  persons,  who  shall  have  obtained 
an  annual  game  certificate,  to  enter  upon  such  land  for 
the  purpose  of  pursuing  and  killing  game  thereon  (x). 

Gronnd^Game  The  subject  of  ground  game  is  however  now  governed 
by  the  Ground  Game  Act,  1 880  (y).  Under  this  Act 
every  occupier  has  as  incident  to,  and  inseparable  from 
his  occupation,  the  right  either  by  himself,  or  by  persons 
duly  authorized  by  him  in  writing,  to  kill  and  take  and 
sell  ground  game,  concurrently  with  any  other  person 
who  may  be  entitled  to  kill  and  take  the  same,  and  every 
condition  or  agreement  which  purports  to  divest  the 
occupier's  rights  in  this  respect  is  void  (z).  This  pro- 
vision does  not,  however,  apply  to  cases  in  which,  at  the 
time  of  the  passing  of  the  Act  (September  7, 1880),  the 
right  of  taking  game  was  for  valuable  consideration 
vested  in  some  person  other  than  the  occupier  (a). 

(r)  Addiflon  on  Torts,  495. 
(«)  I  &  2  Wm.  4,  0.  32. 
(0  Oct.  5,  1831. 
(ti)  I  &  2  Wm.  4,  a  32,  B.  7. 
(as)  Sect.  II. 

(y)  43  ^  44  Vict  c.  47. 
(f)  Sects.  I,  3,  4,  8. 
(a)  Sect:5. 


Act,  1880. 
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The  distinction  between  the  wrongful  acts  of  trespass  n.  Dtstinotion 
and  conversion  somewhat  appears  from  the  definitions  t^^pt^to 
already  given  of  each  of  those  acts  (6),  and  it  is  well  «^^y  »'>d 
shewn  in  the  following  passage  from  Mr.  Addison's  goods, 
work  on  Torts.  It  is  there  stated  (c) :  "  If  a  man  who 
has  no  right  to  meddle  with  goods  at  all,  takes  them 
and  removes  them  from  one  place  to  another,  an  action 
may  be  maintained  against  him  for  a  trespass,  but  he 
is  not  guilty  of  a  conversion  of  them  unless  he  removed 
the  goods  for  the  purpose  of  taking  them  away  from 
the  plaintiff,  or  of  exercising  some  dominion  or  control 
over  them  for  the  benefit  of  himself  or  of  some  other 
person.  Thus,  where  the  plaintiff  and  defendant,  who 
were  porters  on  the  Custom  House  quay,  had  each  small 
boxes  in  a  hut  on  the  quay  for  storing  small  parcels  of 
goods  until  they  could  be  put  on  board  ship,  and  the 
plaintiff  placed  some  goods  in  the  hut  in  such  a  manner 
that  the  defendant  could  not  get  to  his  box  without 
removing  them,  which  he  accordingly  did,  but  forgot 
to  put  them  back  again,  and  the  goods  were  lost,  it 
was  held  that  the  defendant  had  a  right  to  remove  the 
goods,  and  so  far  in  no  fault ;  but  as  he  had  not  returned 
them  to  the  place  where  he  found  them,  there  might  he 
grov/nd  for  an  action  for  a  trespass  in  meddling  with 
them,  hit  that  there  tvas  no  conversion  of  them,  as  the 
defendant  had  not  in  anywise  disturbed  the  plaintiff's 
dominion  or  ovmership  over  the  property"  From  this 
the  distinction  between  these  two  torts  is  Very  mani- 
fest, and  it  will  be  noticed  that  the  conversion  of  goods 
is  an  act  going  beyond  a  mere  trespass  to  them. 

Numerous  instances  of  trespass  might  be  given ;  instances  of 
thus  in  the  case  of  carriers  of  goods   or  innkeepers  g^JJJ^' '** 
dealing  wrongfully  with  the  goods  they  are  conveying 
or  holding,  here  are  common  instances  in  which  an 
action  will  lie  (d).    So  also  if  a  wrongful  distraint  is 
made  on  goods,  this  is  a  trespass  (e). 

(6)  Ante,  p.  317. 
(c)  Page  458. 

{d)  See,  as  to  Garrien,  ante,  pp.  III>I20;  asto  Innkeepers,  ante,  pp. 
121-124. 
(e)  Ab  to  which,  see  ante,  p.  72,  and  8ejnayne*8  Can  there  referred 
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Duty  M  to 

dangaroui 

thingi. 


If  one  person  lends  out  to  another,  or  gives  to  another 
to  carry,  any  article  of  a  highly  dangerous  character, 
or  which,  though  not  naturally  dangerous,  has  yet  such 
defects  as  to  make  it  dangerous,  of  which  fact  he  is  or 
ought  to  be  aware,  he  is  liable  for  any  injury  done  to 
property  thereby  (/).  And  any  person  who  brings 
and  keeps  for  his  own  purposes  animals  or  any  other 
things — e,g.  water  or  sewage — which  may  escape  and 
do  injury  to  property,  is  liable  for  any  injury  occasioned 
thereby,  for  it  is  the  duty  of  the  owner  to  keep  the 
same  under  due  control,  so  that  they  may  do  or  cause 
no  injury  (g).  With  regard,  however,  to  animals  ferm 
naturce,  such  as  rabbits,  and  with  regard  also  to 
pigeons,  it  seems  that  though  a  person  breeds  them  on 
his  land,  as  he  only  has  property  in  them  whilst  on 
his  land,  he  is  not  liable,  if  they  escape,  for  any  injury 
they  may  do,  the  only  remedy  of  the  person  injured 
being  to  capture  or  destroy  them  (h). 


WhaUeyv.  And  though  a  person  does  not  himself  bring  that 


Railway 
Company. 


ondYork^ire  ^^^^h  is  dangerous  and  may  do  injury  on  to  his  own 
land,  and  therefore  would  not  be  liable  for  injury  it  does, 
yet  he  is  not  justified  in  actively  transferring  the  mis- 
chief on  to  his  neighbour,  and  will  be  liable  if  he  does 
that.  Thus,  in  a  recent  case  (z),  on  account  of  excessive 
rainfalls  a  quantity  of  water  accumulated  against  a  rail- 
way embankment,  which  it  threatened  to  destroy,  and 
to  protect  it  the  railway  company  cut  trenches  which 
caused  the  water  to  be  transferred  to  the  lower  land  of 
the  plaintiflF,  it  was  held  that  the  company  were  liable 
for  the  damage  done. 


to ;  also  ftB  to  when  a  person  wiU  be  a  trespasser  ab  inilio,  see  anU,  p. 
75,  and  the  Six  Carpenters'  Case  there  referred  to. 

(/)  Blakemor  v.  Bristol  and  Exeter  By.  Co.,  27  L.  J.  (Q.B.)  167. 

{ff)  Ryland9  v.  Fletcher ,  L.  R.  3  K.  L.  Cas.  330 ;  34  L.  J.  Ex.  1 77. 
Anderton  v.  Oppenheimer,  5  Q.  B.  D.  602 ;  49  L.  J.  Q.  B.  (App.)  708. 
Sfkow  V.  Whithead,  27  Ch.  D.  588 ;  53  L.  J.  Ch.  885 ;  33  W.  R.  128. 
Ballard  v.  TonUimon,  29  Ch.  D.  115  ;  54  L.  J.  Ch.  454. 

(h)  Addison  on  Torts,  113. 

(t)  WhaUey  v.  Lancathire  and  York  By.  Co.,  13  Q.  B.  D.  131 ;  53  L. 
J.  Q.  B.  285;  32  W.  R.  711. 
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In  the  case  of  creatures  which  are  by  their  very  injuneaby 
nature  likely  to  do  injury,  the  person  owning,  keeping,  aSdmSIt'and 
or  harbouring  them  is  always  liable  for  any  damage  ^^^J^"^®* 
done  by  them ;  but  in  the  case  of  animals  not  of  such  ferociooi. 
a  character,  to  make  a  person  liable  for  injuries  to 
property  done  by  them,  a  previous  scienter  or  knowledge 
of  the  creature's  mischievous  propensities  must  be 
proved  (A).  This  is  shewn  more  particularly  with 
regard  to  injuries  to  the  person  (Z),  but  it  has  also 
application  to  injuries  to  goods.  On  the  above  principle, 
therefore,  that  the  scienter  of  the  owner  must  be  shewn, 
it  was  formerly  held  that  if  a  man's  dog  strayed  and 
trespassed  on  another's  land,  and  by  biting,  worrying,  or 
otherwise,  injured  that  other's  sheep  or  cattle,  unless 
the  owner  could  be  proved  to  have  known  that  his  dog 
had  previously  so  acted,  he  was  not  liable,  because  it 
was  said  the  worrying  and  killing  of  sheep  is  not  in 
accordance  with  the  ordinary  instinct  and  nature  of  the 
animal  (771).  The  contrary  is  however  now  the  law,  it 
being  enacted  {n)  that  "  the  owner  of  every  dog  shall  be 
liable  in  damages  for  injury  done  to  any  cattle  or  sheep 
by  his  dog ;  and  it  shall  not  be  necessary  for  the  party 
seeking  such  damages  to  shew  a  previous  mischievous 
propensity  in  such  dog,  or  the  owner's  knowledge 
of  such  mischievous  propensity,  or  that  the  injury 
was  attributable  to  neglect  on  the  part  of  such 
owner"  (p).  Damages,  where  not  exceeding  £$,  are 
under  the  provisions  of  this  Act  recoverable  summarily 
before  a  justice  or  justices  in  petty  sessions.  It  will 
be  noticed  that  the  words  used  in  the  Act  are  injuries 
to  "cattle  and  sheep"  only,  so  that  as  to  injuries  to 
animals  not  coming  under  those  designations,  or  to 
other  personal  property,  the  rule  as  to  the  necessity 
of  the  scienter  of  the  owner  stiU  remains  law,  e,g.  in 


{k)  Sanders  v.  Tcape,  51  L.  T.  263  ;  48  J.  P.  757. 
(/)  See  this  noticed  in  chapter  vi.  *'  Of  Torts  arising  particularly  from 
Xegligence,"  postt  p.  386. 
(m)  Addison  on  Torts,  112,  1 13. 
(»)  28  &  29  Vict  c.  6a 
(0)  Sect.  I. 
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the  case  of  au  injury  done  by  one  dog  to  another, 
this  must  be  proved  It  has,  however,  been  decided 
(certainly,  as  it  would  appear,  giving  a  somewhat 
extended  meaning  to  the  word)  that  the  term  "  cattle" 
in  the  Act,  includes  horses  (p). 

As  to  what  will  amount  to  a  scienter  of  viciousness,  it 
is  enough  to  shew  that  the  owner  was  in  any  way  aware 
of  the  animal's  savage  disposition,  and  it  is  not  actually 
necessary  to  prove  that  the  animal  has  previously  bitten 
some  one  else  C^).  If  the  owner  of  an  animal  appoints 
a  servant  to  keep  it,  the  servant's  knowledge  of  the 
animal's  disposition  is  equivalent  to  the  knowledge  of 
the  master ;  but  it  is  not  necessarily  so  if  the  servant 
is  not  so  specially  appointed,  or  has  no  special  control 
in  the  matter  (?•). 


The  doctrine        The  doctrine  of  sdenier  in  relation  to  injuries  to 

dow^ofap  ly  animals  is  not .  applicable  to  cases  where  there  is  an 

when  there  is   independent  obligation  by  contract  to  take  reasonable 

existing  by      carc ;  SO  that  where  the  plaintiff  entrusted  the  defendant 
oontraot.         ^j^-j^  ^^  ^^i^  ^^  ^^-^q  Qgj,^  ^j^  j^^  ^j^^  defendant  put  it  in 

a  field  near  to  where  he  kept  a  bull,  and  the  bull  gored 
the  colt,  it  was  held  that  the  defendant  was  liable 
although  he  had  no  scienter  of  the  bull's  viciousness, 
and  in  fact  had  always  believed  it  to  be  a  perfectly 
gentle  animal  (5). 

If  a  dog  of  a  Although  u  person  is  not  liable  as  a  trespasser  for 
propensity*  ^^3  ^og  Straying  on  to  his  neighbour's  lands  (<),  yet  if 
■trays  and  does  [^  ]^q  of  a  peculiarly  mischievous  propensity,  which  is 
owner  is  liable,  known  to  him,  he  is  liable  for  any  injury  it  may  do  to 
his  neighbour's  property  {u) ;  and  if  a  dog  whose  nature 
it  is  to  destroy  game,  or  who  has  been  trained  for  that 


(p)   Wri<jht  V.  Pearson,  L.  R.  4  Q.  B.  582  ;  38  L.  J.  (Q.B.)  312. 
(q)  Worth  v.  GUlinfj,  L.  R.  2  C.  P.  685. 

(r)  Baldwin  v.  CaacUa,  L.  R.  7  £x.  325.     Stilu  v.  Cardiff  Steam 
Navigation  Co.^  33  L.  J.  Q.  B.  310. 

(»)  Smith  V.  Cooky  I  Q.  B.  D.  79;  45  L.  J.  Q.  B.  I22« 

{t)  See  ante,  p.  303. 

(u)  Addison  on  Torts,  1 1 2* 
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purpose,  strays  on  to  anothei^s  land  and  does  injury  in 
that  way,  the  owner  is  liable  in  respect  of  all  such 
injury  (sc). 

To  kill  or  injure  any  creature  the  property  of  another  it  ii  a  tortioiu 
is  a  tortious  act,  for  which  the  person  so  killing  or  JJjJ^||^^^r 
injuring  will  be  liable,  even  although  the  creature  "*^'j  ^^ 
be  only  a  dog  or  a  cat.     And  it  is  also  a  tortious 
act  to  kill  the  dog  of  another,  although  it  is  actually 
known  to  be  of  a  ferocious  disposition,  and  is  found 
going  at  large ;  unless,  indeed,  it  is  actually  attacking 
a  person  at  the  time  when  it  is  killed  (y). 

A  person  is  not  justified  in  killing  his  neighbour's  eren  though 
dog  or  cat  which  he  finds  on  his  land   unless  the  **  **  ■*"^"^' 
animal  is  in  the  act  of  doing  some  injurious  act  which 
can  only  be  prevented  by  its  slaughter  (z).     And  it 
has  been  held  that  if  a  person  sets  on  his  lands  a  trap  injary  done 
for  foxes,  and  baits  it  with  such  strong-smelling  meat  ^^  ^'*^' 
as  to  attract  his  neighbour's  dog  or  cat  on  to  his  land 
to  the  trap,  and  such  animal  is  thereby  killed  or 
injured,  he  is  liable  for  the  act,  though  he  had  no 
intention  of  doing  it,  and  though  the  animal  ought 
not  to  have  been  there  (a). 

Numerous  instances  might  also  be  given  of  conver-  lutancM  of 
sion,  e.g.  the  appropriation  of  goods  by  a  bailee,  q^^^^^"^^ 
where  one  finding  anything  refuses  to  give  it  up  to 
the  real  owner  on  demand  made;  or  where  a  tenant 
severs  fixtures  from  the  premises  of  which  he  is  tenant 
and  appropriates  them  to  his  own  use.  On  "  conver- 
sion "  the  student  is  again  referred  to  the  distinction 
already  noticed  between  it  and  a  simple  trespass  (b). 

A  person  can  be  guilty  of  an  act  of  conversion  by 


(aj)  Read  v.  Eduxirds,  17  0.  B.  (N.S.)  245 ;  34  L.  J.  C.  P.  32. 

(y)  Addison  on  Torts,  469,  470. 

(s)  Ibid. 

(a)  Toumtend  v.  Watken,  9  East,  277. 

(6)  AnUt  p.  323. 
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Conversion  his  agent;  and  the  ratiiication  of  a  prior  act  of  cx)n- 
^^agent^f  act  vorsion  Originally  unauthorized  will  amount  to  a  con- 
andevenby  version  by  the  person  so  ratifying  it,  provided  the 
person  doing  the  act  professed  at  the  time  to  be  doing 
it  as  his  agent,  and  this  is  an  ordinary  doctrine  apply- 
ing not  merely  to  conversion,  but  to  other  matters 
generally  (c).  Thus  if  A,  meddles  with  the  goods  of 
B.  and  takes  them  away,  professing  to  act  in  so  doing 
for  C,  who  gave  him  no  instructions  or  authority  to 
do  so,  but  C,  afterwards  acknowledges  and  ratifies 
the  act,  it  amoimts  to  his  conversion.  But  for  a 
ratification  to  have  this  efiect,  it  must  be  with  the 
full  knowledge  of  the  nature  of  the  act  committed,  or 
with  an  intention  to  adopt  that  act  at  all  events  (rf), 
so  that  where  a  landlord  gave  a  broker  a  warrant  to 
distrain  for  rent,  and  the  broker  took  away  and  sold 
a  fixture  and  paid  the  proceeds  to  the  landlord,  who 
received  them  without  inquiry,  but  yet  without  any 
knowledge  of  the  broker's  irregularity,  it  was  held 
that  no  such  authority  appeared  as  would  sustain  an 
action  against  the  landlord  (e). 


When  a 
demand  is 
necessary  to 
enable  a 
person  to 
maintain  an 
action  for 
conversion. 


If  a  person  in  any  way  unlawfully  meddles  with 
and  takes  away  the  goods  of  another,  an  act  of  con- 
version is  at  once  committed,  and  an  action  for  such 
conversion  may  be  maintained  immediately  against 
him.  Thus  in  the  case  of  Cochrane  v.  Rymill  (/) 
the  plaintiff  advanced  money  to  one  Peggs  on  a  bill 
of  sale  of  his  effects.  The  defendant,  an  auctioneer, 
without  notice  of  the  plaintiff's  rights,  by  the  direction 
of  Peggs,  sold  the  effects,  and  after  deducting  money 
he  had  advanced  Peggs  on  account,  paid  the  whole 
balance  to  him.  The  plaintiff  sought  to  recover  the 
value  of  the  goods  on  the  ground  of  their  conversion 


(c)  See  I  S.  L.  C.  379-383 ;  and  see  as  to  ratification  of  an  agent's 
act  generally,  arUe^  pp.127,  ^^S. 

(d)  1  S.  L.  C.  381. 

(e)  Freeman  v.  Rosher^  13  Q.  B.  780. 

(/)  27  W.  R.  776,  40  L.  T.  744.  This  case  is  perfectly  distinguish- 
able from  a  subsequent  case  of  National  MercaiUUe  Bank  v.  Bymill,  44 
L.  T.  767  (on  appeal),  reversing  decision  below,  44  L.  T.  307. 
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by  the  defendant,  and  it  was  held  that  the  plaintifif 
was  entitled  to  recover,  for  the  dealing  with  the  pro- 
perty and  sale  by  the  defendant  amounted  to  a  con- 
version {g).  But  if  goods  come  to  a  person's  hands 
lawfully  in  the  first  instance,  and  he  detains  them, 
to  enable  the  owner  to  maintain  an  action  for  con- 
version, he  must  first  make  a  demand  for  such  goods, 
and  then,  on  refusal  to  deliver  them,  he  may  sue  for 
their  conversion  (A).  This  demand  for,  and  refusal  of, 
the  goods  furnishes  evidence  of  a  conversion  of  them 
either  then  or  at  some  time  previously  (i). 

There  are,  however,  some  cases  in  which  a  person  is  when  a 
justified  in  refusing  to  deliver  up  goods  in  his  posses-  jj^^iJi"  "in 
sion  though  he  is  not  the  owner  of  them,  and  in  which  "'««n«  *<> , 

o  '  deliyer  gooda 

his  refusal  will  not  render  him  guilty  of  a  conversion,  to  the  owner. 
Thus,  if  goods  are  deposited  in  a  person's  hands  for 
another,  but  subject  to  a  certain  charge  in  some  third 
person's  favour,  here  the  depositee  is  justified  in 
refusing  to  deliver  the  goods  over  to  the  owner  of 
them  until  he  has  ascertained  whether  such  charge 
does  or  does  not  exist.  And,  of  course,  with  still 
greater  force,  if  the  depositee  has  himself  some  claim 
in  the  nature  of  a  lien,  he  is  justified  in  retaining  the 
goods  until  such  lien  is  satisfied.  If,  however,  the 
lien  is  disputed,  and  the  owner  brings  an  action  to 
recover  the  goods,  he  can  at  once  obtain  possession  of 
them  on  paying  into  court  the  amount  of  the  lien  to 
abide  the  result  of  the  action  (A;).    And  if  a  person  has 


{g)  See  also  hereon  HoUint  v.  FoideVf  L.  R.  7  H.  L.  757  ;  20  W.  R. 
808  ;  Gardy  v.  Ledwidge,  10  Ir.  Reps.  (0.  L.)  33.  It  would,  however, 
appear  that  if  in  Cochrane  v.  Rymill  the  goods  had  been  sent  to  the  de- 
fendant, the  auctioneer,  in  the  ordinary  and  usual  course  of  the  business 
of  the  person  sending  them,  the  decision  would  have  been  different  (see 
National  Mercantile  Bank  ▼.  Hampson,  5  Q.  B.  D.  177  ;  28  W.  R  424  ; 
Taylor  v.  M'Keand,  5  O.  P.  D.  358 ;  49  L.  J.  C.  P.  563  ;  28  W.  R. 
628.  It  may  be  noticed  that  the  protection  afforded  to  a  purchaser  of 
goods  in  market  overt  (see  ante,  p.  318),  does  not  extend  to  an  auctioneer 
selling  in  market  overt,  so  as  to  save  him  from  the  consequences  men- 
tioned in  the  text  {Delaney  v.  Wallit,  14  L.  R.  Ir.  31). 

{h)  Thorogood  v.  Robin9(m,  6  Q.  B.  772. 

(i)  Wilton  ▼.  Oirdlettone,  5  B.  &  Aid.  847. 

(k)  Order  50,  rule  8. 
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goods  of  another  and  leaves  them  with  his  servant,  and 
demand  of  them  from  the  servant  is  made  by  the  owner, 
here  the  servant  is  justified  in  refusing  to  deliver  them 
up  until  he  has  had  an  opportunity  of  receiving  his 
master^s  instructions  upon  the  subject  (/). 

Right  of  owner     The  owner  of  goods  which  have  been  wrongfully 
proceed!  of      Converted  may  follow  the  proceeds  thereof  so  long  as 
jood.  wrong,    j^e  cau  mark  or  distinguish  them,  and  provided  there  is 
converted.       no  Countervailing  and  superior  title  such  as  acquire- 
ment in  market  overt    Thus  where  a  person  wrong- 
fully obtained  goods  and  sold  them,  and  the  proceeds 
of  sale  were  paid  into  a  colonial  bank  for  the  purpose 
of  transmission  to  its  London  branch,  it  was  held  that 
the  owners  of  the  goods  were  entitled  to  foUow  the 
proceeds  into  the  hands  of  the  bank  (m). 

Interpleader,  Where  a  pcrsou  is  in  doubt  which  of  two  or  more 
what  it  w,  &c.  pejgQjjg  demanding  goods  of  him  is  the  true  owner  to 
whom  he  ought  to  deliver  them,  the  course  open  to 
him  is  to  interplead,  that  is,  take  certain  steps  to  have 
it  decided  between  those  parties  which  of  them  is  the 
one  entitled.  There  was  always  a  process  of  inter- 
pleader in  equity,  but  this  necessitated  the  person 
in  doubt  filing  a  bill  there,  so  that,  if  an  action  was 
brought  against  him  by  one  of  the  parties,  and  he 
did  not  know  whether  that  person  or  the  other  was 
entitled,  his  only  course  to  obtain  relief  was  to  file 
a  bill  of  interpleader.  This  process  of  Interpleader  in 
Equity  has,  however,  long  been  obsolete,  there  being 
full  provisions  as  to  Interpleader  at  Common  Law  (n). 

III.  Jttitifica-       There  may  be  many  cases  in  which  the  commission 

tion. 


{I)  Addison  on  Torts,  464.  As  a  further  instance  of  a  refusal  to 
deliver  up  goods  to  the  o¥mer  being  justifiable,  see  the  recent  case  of 
TifUr  V.  London  and  South-  Western  Ry,  Co.,  i  C.  &  E.  285. 

(m)  Oomiti  du  Auurtun  Maritimu  v.  Standard  Bank  of  South  Africa, 
I  G.  &  E.  87. 

(n)  The  practice  as  to  interpleader  is  now  regulated  by  Order  Ivii. 
See  hereon  Indennaur's  Manual  of  Practice,  11 5- 118. 
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of  a  trespass  to  goods  is  justifiable,  as  has  incidentally 

appeared  in  some  of  the  foregoing  remarks.    "If  almtanceaof 

man's  goods  and  chattels  obstruct  me  in  the  exercise  ^^^  ***'**"* 

of  my  right  of  way,  I  have  a  right  to  remove  them. 

If  he  places  a  horse  and  cart  in  the  way  of  the  access 

to  my  house,  or  before  the  door,  so  that  I  cannot  drive 

up  to  it,  I  have  a  right  to  lay  hold  of  the  horse  and 

lead  him  away,  and,  if  necessary,  to  whip  him  to  make 

him  move  on.     So  if  a  person's  goods  are  placed  on 

my  ground  I  may  lawfully  remove  them;  and  if  his 

cattle  or  sheep  come  upon  my  land  I  may  chase  them 

and  drive  them  out"  {t).    All  these  form  instances  of 

the  justification  of  a  trespass. 

It  is  perfectly  justifiable  to  kill  a  naturally  ferocious  when  juatifi- 
animal  which  is  found  at  large,  e.g.  a  lion  or  a  tiger,  Jno^herV^^ 
but  this  does  not  extend  to  justify  a  person  killing  a  ft"imai- 
ferocious  dog  simply  found  at  large  {u).      But  it  is 
perfectly  justifiable  for  a  person  who  is  attacked  by  a 
dog  to  kill  it  in  self-defence,  or  to  kill  it  when  it  is 
chasing  sheep  or  cattle,  and  they  cannot  be  preserved 
without  (x). 

It  is  justifiable  for  the  police  to  detain  any  dogs  Detention  of 
found  at  large  without  an  owner,  and  if  any  dog  is  of  u^fl.or'their 
an  actually  dangerous  disposition,  application  may  be  d«»*ruo^*on. 
made  to  justices,  who  may  order  it  to  be  destroyed  (y). 

Cases  in  which  a  person  is  justified  in  refusing  to  Acts  not  really 
give  up  goods,  though  belonging  to  the  person  making  trerj^^o?  ^ 
the  application  for  delivery  to  him,  have  already  been  c^nvenion. 
mentioned  (2;).    These  cases  cannot  be  called  the  justi- 
fication of  a  conversion,  but  rather  cases  in  which  acts, 
though  apparently  constituting  a  conversion,  do  not 


{t)  AdcHson  on  Tort»,  457. 
(m)  Ante,  p.  327. 
(x)  Ibid. 

(y)  34  *t  35  Vict  0.  56. 
(«)  Ante,  p.  329,  330. 
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An  act  done 
accidentally 
may  be  ex- 
cusable. 


IV.  Miicella- 
neous  pointi. 


Becaption, 
definition  of. 


actually  amount  to  it.  So  also  with  regard  to  the 
justification  of  a  trespass,  perhaps  those  cases  would 
be  more  correctly  described  as  cases  in  which  acts, 
though  apparently  constituting  a  trespass,  do  not 
actually  amount  to  it. 

Although  a  person  does  what  is  apparently  an  un- 
justifiable injury  to  another's  property,  he  may  find  an 
excuse  for  it  in  showing  that  it  was  the  result  of 
unavoidable  accident ;  as  if  a  man  is  riding  along  the 
streets,  and  accidentally,  and  without  any  fault  on  his 
part,  his  horse  runs  away,  and  does  injury,  he  is  not 
liable  (a).  So  again,  on  the  same  principle,  if  a  person  is 
walking  along  the  streets,  and  accidentally  slips  and 
falls  against  and  breaks  a  window,  he  is  not  liable  for 
the  damage  done.  But  if,  in  either  of  these  cases,  at 
the  time  of  the  accident,  the  person  was  doing  an 
unlawful  act,  eg,  committing  an  assault,  he  would 
be  liable  (6). 

Self-defence  is  a  natural  act  open  to  every  man,  and 
if  a  person  has  actual  possession  of  goods  or  other 
personal  property,  and  another  wrongfully  attempts 
to  take  the  same  from  him  against  his  will,  he  is 
perfectly  justified  in  using  all  force  necessary  for  the 
purpose  of  defending  his  own  possession,  and  preventing 
the  act  of  trespass  or  conversion;  he  must,  however, 
use  no  more  force  than  is,  under  the  circumstances  of 
the  case,  necessary  (c). 

And  even  if  a  person  is  wrongfully  dispossessed  of 
his  goods,  he  has  the  right  of  recaption.  Eecaption 
may  be  defined  as  a  remedy  by  the  act  of  the  party, 
consisting  in  the  right  of  the  true  owner  of  goods  to 


(a)  Hammock  v.  WkitCf  5  L.  T.  Rep.  (N.S.)  676;  and  see  VaugJuin 
V.  Taff  Vale  Ry,  Co,,  5  H.  &  N.  679.  Mamoni  v.  Douglas,  6  Q.  B.  D. 
145  ;  50  L.  J.  Q.  B.  289  ;  29  W.  B.  425. 

(6)  See  Ibid. 

(e)  Broom's  Corns.  214 ;  judgment  in  case  of  Meg,  ▼.  WiUon,  3  A.  & 
E.  825. 
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follow  them  into  the  hands  of  another,  and  actually 
retake  them  from   that  other  and  repossess  himself 
thereof  (d).     And  a  person  to  exercise  this  right  of  How  a  person 
recaption,  if  the  taker  has  removed  the  goods  on  to  his  eVJiting^a  ^^ 
own  land,  may  enter  thereon  and  take  them,  and  will  "caption- 
commit  no   trespass  in  so  doing;   but  in  exercising 
this  right  he  must  be  careful  not  to  do  any  act  that 
may  render  him  in  his  turn  an  aggressor — he  must  not 
use  any  undue  force,  must  not  effect  the  retaking  in 
a  riotous  manner,  and  must  not  commit  a  breach  of 
the  peace. 

But  although  (as  stated  above)  if  a  man  actually  The  fact  of 
takes  goods  away,  and  places  them  on  his  land,  the  S^ther^l^LT 
owner  may  enter  and  retake  them,  yet  the  mere  fact  jartifies  an 
that  goods  which  have  been  actually  wrongfully  taken  them, 
away  are  on  another's  land,  will  not  justify  the  owner 
in  entering  on  such  land  to  retake  them ;  he  must  shew 
how  they  have  got  there.    If,  however,  the  goods  so 
wrongfully  taken  are  found  in  a  fair  or  on  a  common, 
then  the  mere  fact  of  their  being  there  justifies  the 
owner  in  retaking  them  (e). 

When  trespass  to  goods  is  committed,  or  a  conversion  Generally  the 
of  them  takes  place,  the  person  possessed  of  them  at  wiwd  o?°good8 
the  time  of  the  committing  of  the  wrongful  act  is  ?*  *^®  ^^^  ^^ 

,  .1-1  .        .  treepass  or 

generally  the  person  entitled  to  maintain  an  action  conversion  is 
in  respect  of  it.    But  in  the  case  of  a  bailment  of  iue.^"^'^  *** 
goods,  there  being  one  interest  in  both  the  bailor  and  ^."^  i?  *^* 
the  bailee,  the  rule  in  the  case  of   many  tortious  sometimes 
acts  is,  that  either  or  both  of  them  may  maintain  baUee  may 
an  action  in  respect  thereof  (/).    Thus,  if  goods  are  ^^^  ■"•• 
let  out  by  A.  to  B.,  and  a  trespass  is  committed  in 
respect  of  them  by  a  third  person,  C,  whereby  they 
are  destroyed  or  permanently  and  materially  damaged, 
B.  may  sue  in  respect  of  the  direct  loss  to  him,  and  the 

{d)  Brown's  Law  Diet.  444. 
{e)  Broom*s  Corns.  214,  215. 

(/)  Per  Parke,  B.,  Beg.  v.  Vincent,  21  L.  J.  (N.G.)  109 ;  see  also  ante, 
p.  124. 
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Where  the 
bailee  only 
can  ine. 


bailor  A.,  who  is  entitled  after  the  determination  of 
the  bailment,  may  sue  for  the  ultimate  injury  done  to 
him.  To  entitle  the  bailor,  however,  in  such  a  case 
to  sue,  the  injury  done  must  be  of  a  permanent 
nature  (g). 

But  where  a  conversion  takes  place  in  respect  of 
goods  the  subject  of  a  bailment,  and  the  bailee  has  a 
right  to  them  for  some  fixed  and  specific  period  yet 
unexpired,  here  the  bailor  cannot  sue  in  respect  of  the 
conversion,  but  the  action  must  be  by  the  bailee; 
unless,  indeed,  the  very  conversion  occurs  by  the 
tortious  act  of  the  bailee  which  determines  the  bail- 
ment (h).  Thus,  for  instance,  if  furniture  is  let  out 
for  a  year  by  A.  to  B.,  and  wrongfully  taken  away 
and  appropriated  by  C,  the  bailor  A.  cannot  sue  for 
this  conversion,  for  the  bailee  B.  is  the  person  to  sue ; 
but  if  B.  wrongfully  sells  the  goods  to  C,  who  takes 
possession  of  them,  this  determines  the  bailment,  and 
the  bailor  A.  can  at  once  sue  C. 


Remedy  for 
trespass  to 
goods. 


Remadiet  for 
wrongful  eon- 
renion. 


The  legal  remedy  for  a  trespass  was  originally 
either  by  action  of  trespass  for  damages  for  the  direct 
injury  done,  or  an  action  of  trespass  on  the  case  for  the 
injury,  not  direct,  but  consequential,  and  this  was,  in 
fact,  the  only  difference  in  the  two  forms  of  action. 
The  present  system  of  pleading  under  the  Judicature 
practice,  however,  now  entirely  does  away  with  all 
such  distinctions  (and,  indeed,  this  distinction  of  forms 
of  action  had  ceased  long  before),  and  in  respect  of  a 
trespass  committed  to  goods,  the  proper  remedy  is  by 
an  action  to  recover  damages  for  the  tortious  act. 

With  regard,  however,  to  cases  in  which  the  tortious 
act  amounts  not  merely  to  an  act  of  trespass,  but  to 
a  conversion  of  goods,  that  is,  to  the  actual  taking 


ig)  HaU  ▼.  Piekardf  3  Camp.  187 ;   Mean  v.  London  and  SatUh- 
WetUm  Ry.  Co.,  11  C.  B.  (X.S.)  850. 
(h)  Penn  v.  BMttUm^  7  Ex.  159. 
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away  and  wrongful  appropriation  of  them,  or  where 

goods  are  wrongfully  detained  by  a  person  from  the 

true  owner,  though  all  distinctions  in  the  forms  of 

action  are  now  quite  done  away  with,  yet  it  will  be 

useful  to  note  the  former  remedies  and  the  present 

position.    In  cases  of  conversion,  the  action  brought  was  Fumer  action 

an  action  of  trover  (so  called  because  founded  on  the  ®^  *"^^*^''- 

supposition,  generally  a  mere  fiction,  that  the  defendant 

had  found  the  goods  in  question  (i) ),  and  the  claim  of 

the  plaintiff  was  not  for  the  return  of  the  goods,  but  to 

recover  the  value  of  them.    In  the  case  of  wrongful 

conversion  now,  though  there  is  no  such  thing  as  an 

action  of  trover,  yet  the  remedy  may  still  well  be  called 

an  action  in  the  nature  of  an  action  of  trover,  being  to 

recover  the  value  of  them  as  formerly. 

But  when  goods  were  wrongfully  detained  from  a  Former  action 
person,  there  was  another  action  that  he  might  bring  ^'  d®*"""®- 
called  an  action  of  detinue,  being  to  recover  either 
damages  for  their  detention  or  the  actual  return  of  the 
goods  detained  (k).  It  was  in  the  option  of  the  defen- 
dant, on  a  verdict  against  him,  either  to  return  the 
goods  or  pay  their  value;  but  by  the  Common  Law 
Procedure  Act,  1854  (/),  it  was  enacted  that  the  plaintiff 
might  apply  to  the  Court  or  a  judge  to  order  exe- 
cution to  issue  for  the  return  of  the  particular  goods 
without  giving  the  defendant  the  option  of  retaining 
them  on  paying  their  value,  and  the  Court  or  a  judge 
might  at  discretion  so  order  (m).  So  now,  therefore, 
though,  under  the  Judicature  practice,  all  distinctions 
in  forms  of  actions  are  done  away  with,  yet  an  action 
may  still  be  brought  for  the  return  of  the  goods 
detained,  which  may  well  be  styled  an  action  in  the 
nature  of  an  action  of  detinue. 


(i)  Brown's  Law  Diet  542. 
{k)  Ibid.  173. 
(I)  17  ft  18  viot  0.  125. 

(m)  Sect.  78 ;  see  also  pott,  part  iil  oh.  i.  pp.  4151  416,  and  particn- 
larly  note  (n),  p.  416,  aa  to  relief  always  given  in  dhanoery. 
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Exception  to  Where  an  injury  has  been  committed  to  the  goods 
P«^a4f  &c.  and  chattels  of  a  person  who  then  dies,  the  right  of 
action  survives  to  his  executors  or  administrators, 
forming  an  exception  to  the  maxim,  Actio  p^sonalis 
morituT  cum  persond  (n).  So  also,  as  has  been  pre- 
viously noticed,  there  is  a  further  exception  to  the  maxim 
in  the  case  of  injuries  committed  by  a  deceased  person 
to  any  property,  whether  real  or  personal  (p). 

(n)  4  Edward  3,  c.  7  ;  25  Edward  3,  st  5,  c.  5  ;  see  other  exoeptions 
to* the  maxim,  ante,  p.  303,  and  pott,  pp.  390,  391. 
(0)  3  &  4  Wm.  4,  c.  42,  8.  2,  anUj  p.  303. 


t 
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CHAPTER  IV. 

OF  TOBTS  AFFECTING  THE  PERSON  (a). 

We  have  in  the  two  preceding  chapters  considered  the  Torta  to  the 
subject  of  Torts  to  Property;   in  this  and  the  nextSf^^^^, 
chapter  we  proceed  to  the  subject  of  Torts  to  the  Person,  !jji^*^ 
which  may  be  said  to  be  still  more  important  than  torts  propert/. 
affecting  property,  because  every  one  does  not  possess 
property  for  a  tort  to  be  committed  in  respect  of ;  but 
these  torts  affecting  the  person  may  equally  be  com- 
mitted on  any  one.     The  different  torts  affecting  the 
person  are  numerous,  and  those  which  may  most  use- 
fully  be  considered  appear  to  be  the  following  : 

1.  Assault  and  battery. 

2.  False  imprisonment  and  malicious  arrest. 

3.  Malicious  prosecution. 

4.  Libel  and  slander ;  and 

5.  Seduction  and  loss  of  services. 

Assault  and  battery  are   always  classed    together  i.  Aiaault 
because  they  are  acts  closely  connected,  and,  in  fact,  "**  *»**«fr- 
depending  on  each  other ;  for  though  an  act  may  be  an 
assault  without  amounting  to  a  battery,  yet  a  battery 
must  comprise  an  assault,  and  so  it  is  most  usual  to  find 
that  an  assault  and  battery  take  place  simultaneously. 
An  assault  may  be  defined  as  the  unlawful  laying  of  Definition  of 
hands  on  another  person,  or  an  attempt  or  offer  to  do  *"  '■~'»^*- 


(a)  Some  of  the  torts  ranged  under  this  head  in  the  present  chapter 
and  the  one  next  foUowing,  are  sometimes  styled  Torts  affecting  the 
Reputation ;  but  it  does  not  appear  necessary  to  introduce  this  further 
division  in  a  work  like  the  present,  as  torts  particularly  affecting  the 
Mpntation  necessarily  more  or  less  affect  the  person,  for  the  reputation 
appertains  to  the  person, 

Y 
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a  corporal  hurt  to  another,  coapled  with  a  present 
Definition  of  ability  and  intention  to  do  the  act  (b).  A  battery  may 
a  battery.  ^  defined  as  the  actual  striking  of  another  person,  or 
touching  him  in  a  rude,  angry,  revengeful,  or  insolent 
manner  (c).  We  will  now  proceed  to  notice  the  essen- 
tials to  constitute  an  assault,  and  some  instances  of 
assaults ;  and  then  the  essentials  to  constitute  a  battery, 
and  the  distinction  between  the  two  torts  and  their 
combination. 

What  acts  win  To  Constitute  an  assault  by  a  mere  attempting  or 
tooonatiiato  ^^^^^g  ^  ^o  an  act,  it  is  stated  in  the  definition  that 
ao  aasaoit.  there  must  be  a  present  ability  and  intention  to  do  the 
act  attempted  or  offered  to  be  done.  This  means  that 
it  is  not  sufficient  for  a  person  to  offer  to  do  the  act, 
unless  he  apparently  is  both  able  to  and  intends  to  do  it. 
Thus,  "  holding  up  a  fist  in  a  threatening  attitude  suf- 
ficiently near  to  be  able  to  strike;  presenting  a  gun 
or  pistol,  whether  loaded  or  unloaded,  in  a  hostile 
and  threatening  manner,  within  gun-shot  or  pistol-shot 
range,  and  near  enough  to  create  terror  and  alarm; 
riding  after  a  man  with  a  whip,  threatening  to  beat 
him,  or  shaking  a  whip  in  a  man's  face,"  are  all  acts  of 
assault  (d),  for  the  person  in  all  these  cases  has  the 
apparent  power  of  doing  the  act  he  threatens  to  do,  and 
the  intention  of  doing  it.  But  if,  in  the  foregoing  in- 
stances, though  the  person  threatens  the  act,  yet  he  has 
not  the  then  present  apparent  ability  to  perform  what 
he  threatens,  e.g.  if,  holding  up  his  fist,  he  is  not  yet  near 
enough  to  strike,  or  presenting  a  gun  or  pistol,  is  out  of 
gun-shot  or  pistol-shot  range,  here  no  assault  is  com- 
mitted. Again,  in  any  of  these  instances,  even  although 
the  person  has  the  ability  to  do  the  act  he  threatens  to 
do,  yet,  if  he  shews  from  his  words  or  conduct  that  he 
does  not  mean  to  do  it,  e.g,  if  he  says,  were  it  not  for 


(6)  See  Brown's  Law  Diet  48 ;  lUad  v.  Coker,  13  C.  B.  860. 
(e)  Brown's  Law  Diet  49. 
id)  Addison  on  Torts,  119. 
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some  event  he  would  strike  or  would  shoot,  here  no 
assault  is  committed  (e). 

The  definition  of  assault  also  shews  that  a  tort  An  aMauit 
may  be  committed  by  a  mere  touching  or  laying  on  of  ^ue^by  a 
hands,  and  this  is  so  however  slight  may  be  the  touch-  mere  touching, 
ing,  for  "the  law  cannot  draw  the  line  between  different  Blight, 
degrees  of  violence,  and  therefore  totally  prohibits  the 
lowest  stage  of  it,  every  man's  person  being  sacred,  and 
no  other  having  the  right  to  meddle  with  it  in  any,  even 
the  slightest  manner"  (/).    There  are,  however,  some  Except  in  a 
few  acts,  consisting  in  the  touching  of  another  person,  ^®^  ®"®*'" 
which  from  their  very  nature  are  not  assaults,  e,g.  if 
one  has  to  push  through  a  crowd,  he  has  of  necessity 
to  touch  others ;  but  unless  he  does  it  with  roughness 
or  violence,  this  is  no  tort,  but  an  act  which  he  is 
justified  in  doing  {g). 

In  the  foregoing  remarks,  some  instances  of  assault  instances  of 
have  already  been  given.  The  following  acts  have  also  bHssauits.*^ 
been  held  to  be  assaults,  and  furnish  apt  instances : 

The  riding  after  a  person  and  obliging  him  to  run 
away  into  a  garden  to  avoid  being  beaten  (%). 

The  forcing  a  person  to  leave  premises  by  threats  of 
violence  if  he  did  not  do  so  (i). 

Where  two  persons  were  fighting,  and  one  of  them 
accidentally  struck  a  third  person  (Jc).  This  of  course 
proceeds  upon  the  principle  that  the  person  was  doing 
an  unlawful  act  in  fighting.  Had  he  not  been  doing 
so,  then  he  would  not  have  been  liable  for  what  was  a 


(e)  Addison  on  Torts,  119,  120. 

(/)  3  Bl  Com.  120,  quoted  in  Broom's  Corns.  691. 

(^)  Addison  on  Torts,  120. 

(A)  Martin  ▼.  Skoppee,  3  C.  &  P.  373. 

(t)  Read  v.  Coker,  22  L.  J.  (C.  P.)  201. 

{k)  James  r.  Campbell,  5  C.  &  P.  372. 
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An  asiftult 
oanDot  be 
oommitted 
hj  a  merel  J 
paaiiye  act,  or 
in  lome  case 
where  con- 
tented to. 


pure  accident;  so  that  where  a  person  threw  a  stick 
which  accidentally  hit  another,  it  was  held  that  it  was 
fair  to  presume  that  the  stick  was  thrown  for  a  proper 
purpose,  and  therefore  that  defendant  was  not  liable  (/). 

The  cutting  off  of  the  hair  of  a  pauper  in  the  work- 
house by  force  and  against  his  will  (m).  The  unlawful 
restraining  the  liberty  of  a  person  (n). 

A  peraon  cannot  be  guilty  of  an  assault  by  acting  in 
a  merely  passive  manner ;  so  that  where  a  policeman 
obstructed  persons  from  entering  a  room,  it  was  held 
that  this  was  no  assault  by  him  {6).  A  person  also  is 
in  some  cases  precluded  from  complaining  of  an  assault 
where  he  has  consented  to  the  act  complained  of  (p). 


Assanlts  not        The  definition  of  a  battery  (q)  shews  that  the  striking 
Stenr,"*^*^   or  touching  must  be  in  a  rude,  angry,  revengeful,  or 
insolent  manner,  to  constitute  it  a  battery.     If,  there- 
fore, the  touching  is  not  in  this  way,  it  will  only 
amount  to  an  assault. 


Distinction 
between  an 
assault  and 
a  batterjr. 


The  distinction,  therefore,  between  the  two  acts  of 
assault  and  battery  may  be  said  to  be  that  the  assault 
is  a  lesser  offence  than  the  other,  that  there  may  be 
an  assault  without  a  battery  by  simply  touching  the 
person  of  another  without  any  violence,  or  by  a  threat- 
ening without  the  carrying  out  of  the  threat ;  but  that 
in  every  battery  there  must  have  been  an  assault  pre- 
ceding it,  and  therefore,  in  cases  of  battery,  there  is  a 
combination  of  the  two  torts,  which  are  rightly  de- 
scribed together  as  assault  and  battery. 


[1)  Aldenon  t.  WaitteU,  I  C.  &  K.  358  ;  see  also  as  to  the  principle 
stated  in  the  above  paragraph,  ante,  p.  332. 

(m)  Fone  ▼.  Skinner,  4  G.  ft  P.  239. 

(n)  ffunUr  t.  Johnwn,  13  Q.  B.  D.  22$  ;  53  L.  J.  M.  C.  182 ;  32 
W.  R.  857  ;  Bird  v.  Jonet,  7  Q.  B.  742  ;  1$  L.  J.  Q.  B.  82. 

(0)  Jonei  V.  Wpiie,  I  G.  ft  K.  257. 

{p)  Latter  v.  Braddell,  50  L.  J.  Q.  B.  448 ;  29  W.  R.  366  ;  44  L.  T. 

369. 
(q)  Ante,  p.  338, 
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Assault  and  battery  may  sometimes  be  of  such  an  Definition  of 
aggravated  kind  as  to  amount  to  an  actual  wounding  ^hatiKU^'^ 
of  the  person,  or  to  constitute  the  oflTence  called  may-  •"^  ^*?4?*il 
hem.    Mayhem  (or  maihem)  has  been  described  as  "  the  *"*'''" 
violently  depriving  another  of  the  use  of  such  of  his 
members  as  may  render  him  the  less  able  in  fighting 
to  defend  himself  or  to  annoy  his  adversary,  e.g.  the 
cutting  off,  or  disabling,  or  weakening  a  man's  hand  or 
finger,  striking  out  his  eye  or  fore-tooth,  or  depriving 
liim  of  those  parts  the  loss  of  which  in  all  animals 
abates  their  courage  "  (r).     But  the  doing  of  an  injury 
that  only  detracts  from  a  person's  appearance  is  not 
considered  as  mayhem,  but  only  as  wounding,  because 
it  does  not  weaken,  but  only  disfigures  him. 

Notwithstanding  that  an  assault  or  battery  may  An  action  may 
have  been  committed  abroad,  out  of  the  jurisdiction  h©ro7o?an 
of  the  court,  yet  the  party  injured  has  his  remedy  *^^  •g™* 
here  if  the  assaulter  comes  to  this  country  {$) ;  thus,  Mottyn  t. 
in  the  case  of  Mostyn  v.  Fabrigas,  just  cited  below,      '^^' 
it  was  held  that  an   action    might    be    maintained 
against   the    governor  of  Minorca  for  an  injury  to 
the  person  of  the  plaintiff  committed  there.      And 
although,  in  the  case  of  a  tort  committed  abroad,  it 
happens  that  it  could  not,  according  to  the  law  of  the 
country  where  committed,  be  sued  upon  there  until 
after  certain  penal  proceedings   had  been   taken  in 
respect  of  it,  yet,  as  that  only  goes  to  the  procedure,  it 
does  not  at  all  affect  the  remedy  here  (t). 

There  are,  however,  many  cases  in  which,  though  an  Assault  and 
assault  and  battery  may  have  been  committed,  yet  such  I^JSmeSmM^e 
acts  may,  under  the  circumstances,  be  justifiable,  and  justifiable, 
such  cases  of  justification  may  chiefiy  be  ranged  under 
two  heads,  viz.  (i)  Where  done  in  defence  of  person 
or  property ;  and  (2)  Where  allowed  by  reason  of  the 
defendant's  peculiar  position. 

(r)  Brown's  Law  Diet.  327. 

(«)  Mottyn  y,  FahrigaSf  i  S.  L.  C.  652  ;  Cowp.  161. 

(0  SeoU  V.  Lord  Seymour^  i  H.  &  C.  219. 
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Juitifiabie  in  Now,  as  to  defence,  this  is  a  justification  of  a  very 
peraon?  ^  extended  nature,  for  not  only  is  a  person  justified  in 
striking  another  in  his  own  defence,  but  also  in  defence 
of  husband,  wife,  child,  relative,  or  even  neighbour  or 
friend  (u) ;  and  as  these  last  terms  are  very  wide,  it 
seems  almost,  if  not  entirely,  correct  to  say  that  a 
person  is  justified  in  assaulting  another  in  defence 
But  the  either  of  himself  or  others.    But  the  nature  of  the 

not^bemore  assault  and  battery  done  in  defence  must  be  carefully 
gnry  miderthe  observed,  for  some  extreme  act  of  defence,  being  more 
ciroumstances.  than  was  necessary  from  the  nature  of  the  assault  it  was 
done  in  defence  of,  is  not  justifiable,  e.g,  if  one  attempts 
to  hit  another,  that  other  is  perfectly  justified  in  ward- 
ing ofif  the  blow  and  striking  a  blow  of  the  same 
nature  in  defence,  but  he  is  not  justified  in  using 
some  ofTensive  weapon,  and  materially  injuring  the 
person,  as  by  striking  with  a  sword  or  knife  (x).  In 
every  case  in  which  justification  on  this  ground  is  set 
up  as  a  defence,  the  original  act  to  prevent  which  it 
was  necessary  to  resort  to  defence,  must  be  looked  to, 
and  a  person  is  not  justified  in  going  beyond  mere 
defence,  and  avenging  himself,  as  by  not  being  content 
with  warding  oflF  a  blow,  but  following  it  up  by  fresh 
and  unnecessaiy  blows.  Where  a  justification  for  an 
assault  and  battery  is  set  up  on  the  groxmd  of  defence 
to  the  person,  such  defence  is  called  a  plea  of  son 
assavlt  deinesne  (y). 

Justifiable  alio  Assault  and  battery,  also,  in  defence  of  one's  property, 
property.  whether  real  or  personal,  is  perfectly  justifiable  (2) ; 
for  if  a  person  attempts  to  dispossess  another  of  his 
goods,  that  other  is  fully  justified  in  using  means  to 
prevent  him  doing  so,  and  laying  hands  on  him  for 
that  purpose.    And  so,  also,  if  the  attempt  is  to  dis- 


(ti)  Addison  on  Torts,  125,  126. 

(x)  See  Cockrofi  v.  Smith,  1 1  Mod.  43,  quoted  in  Addison  on  Torts, 
122. 
(y)  Brown*s  Law  Diet.  496. 
(s)  3  Bl.  Com.  120;  Addison  onTorts,  122;  see  anteip^.  305,  332. 
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possess  another  of  his  land,  that  other  is  justified 
in  committing  an  assault  and  battery  for  preventing 
the  attainment  of  that  object  If,  however,  a  person 
peaceably  enters  on  another's  land,  the  owner  is  not 
justified  in  forthwith  assaulting  him  for  the  pur- 
pose of  ejecting  him  therefrom,  but  he  must  first 
request  him  to  go,  and  then,  if  he  will  not  do  so, 
proceed  to  eject  him,  using  only  as  much  force  as  is 
necessary  (a). 

And  here,  again,  must  be  noticed — as  in  cases  of  Bat  again  the 
defence  of  the  person — that  the  act  in  defence  of  one's  muit  m)?b^ 
property  must  not  be  of  an  excessive  character,  for  if  greater  than 
it  is  more  than  is  necessary  under  the  circumstances,  under  the 
then  it  is  not  justifiable,  nor  is  it  justifiable  to  do  an  ci"'»'»»*"<^«-- 
act  in  defence  of  property  which  may  manifestly  tend 
to  injure  the  party  (&).     And  particularly  it  is  pro- 
vided by  statute  (c)  that  any  person  causing  to  be 
set,  or  knowingly  sufifering  to  be  set,  upon  his  lands 
any  spring-gun,  man-trap,  or  other  engine  calculated 
to  destroy  life,  with  the  intent  of  destroying  or  doing 
grievous  bodily  harm  to  trespassers,  shall  be  guilty  of 
a  misdemeanour. 


Now,  as  to  the  assault  and  battery  bemg  justifiable  Justifiable  on 

V  •  >  ^'  •-•  rm-        aocount  of  a 

by  reason  of  a  persons  peculiar  position.  There penon'a peon- 
are  many  cases  in  which  the  law  gives  a  direct  "*' p**"*^®"*" 
power  of  laying  hands  on  the  person  of  another  and 
assaulting  him,  and  a  primary  instance  of  this  may 
be  seen  in  the  chastisement  sometimes  awarded  to 
offenders  by  flogging.  And,  irrespective  of  any  sen- 
tence of  the  law,  a  person,  by  the  relationship  in 
which  he  stands  towards  another,  may  have  a  justifi- 
cation for  assault  and  battery  committed  on  that  person, 


(a)  PoUdnham  v.   Wright,  8  Q.  B.  197 ;  per  Parke,  B.,  Harvey  v. 
Brydgea,  14  M.  ft  W.  442. 

(&)  CoUini  ▼.  Reniwn,  Say.  138. 

(c)  24  &  25  Vict  a  100,  8.  31,  re-enaoting  7  ft  8  Geo.  4,  c.  18. 
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B.g,  a  father  €.0,  a  father  naturally  has  a  right  to  reasonably  chastise 
to  hiioSiid.  ^^8  children,  and  so,  also,  has  a  master  his  apprentices, 
and  a  schoolmaster  his  scholars,  but  the  chastisement 
must  not  be  excessive  {d),  A  master  or  captain  of  a 
ship  has  also  a  right  by  virtue  of  his  position  to  imprison 
or  reasonably  chastise  any  of  the  sailors  who  behave  in 
a  mutinous  or  disorderly  manner,  or  refuse  or  neglect 
to  obey  his  lawful  and  proper  orders,  but  any  chas- 
tisement must  be  reasonable  (e);  and  a  constable,  a 
churchwarden,  or  a  beadle,  or  other  person  employed 
in  that  capacity  in  a  place  of  worship,  is  justified  in 
laying  hands  on  and  forcibly  removing  from  that  place 
any  person  who  by  his  conduct  is  disturbing  the  con- 
gregation (/). 


Malice  £i  not 

in  ananlt 
and  battery. 


It  necessarily  appears  that  in  actions  for  assault  and 
battery  it  is  not  at  all  essential  that  malice  should 
exist.  Malice  may,  of  course,  be  shewn,  and  may 
operate  to  inflame  the  injury  done,  and  increase  the 
amount  of  the  damages ;  but  a  wanton,  or  thoughtless, 
or  negligent  act,  without  the  slightest  malicious  intent, 
may  equally  constitute  an  assault  and  battery. 


An  aasault  and  Assault  and  battery  may  also  be  committed  indirectly 
l^*commftted  ^^  ^®^  ^  directly ;  thus,  where  the  defendant  threw 
indirectly.  a  lighted  squib  which  fell  on  a  stall  on  the  street,  and 
the  keeper  of  the  stall  for  his  own  protection  threw  it 
off,  and  it  then  exploded  and  injured  the  plaintiff,  it 
was  held  that  the  defendant,  the  original  thrower, 
was  liable,  for  a  person  is  liable  for  the  natural  and 
probable  consequences  of  his  own  act  {g).  So  if  a 
person  in  the  street  whips  another's  horse,  and  thus 
causes  him  to  run  over  or  otherwise  injure  any  one. 


(d)  See  hereon  WinUrhum  v.  Brooks,  2  G.  &  K.  i6. 

{e)  Broughton  v.  JacktoUj  21  L.  J.  (QB.)  265 ;  Noden  v.  Johntan, 
20  L.  J.  {(IB.)  95. 

(/)  BurUm  v.  Menton,  10  M.  &  W.  105  ;  WiUiatm  v.  GlenitUr,  2  B. 
&  C.  699. 

ig)  SwU  V.  Sheppard,  I  S.  L.  C.  466 ;  2  Blackitone,  892. 
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such  person  is  liable  for  the  assault  and  battery  thus 
committed  (h), 

A  person  may  proceed  either  civilly  or  criminally  Remediet  in 
in  respect  of  an  assault,  and  the  period  of  limitation  |[^uft  uid 
for  bringing  any  action  in  respect  of  such  a  tort  is  *>»**«"7- 
four  years  {%).    It  has  already  been  noticed,  however, 
in  considering    the   subject   of    torts  generally,  that 
sentence  will  not  be  passed  in  a  prosecution  for  an 
assault  if  an  action  for  the  same  assault  is  also  pend- 
ing ;  that  if  a  conviction  on  summary  proceedings 
takes  place,  that  bars  further  civil  proceedings;  and 
that  if  a  magistrate  dismisses  a  charge  of  assault,  his 
certificate  of  dismissal  will  operate  to  bar  any  further 
proceedings,  dvil  or  criminal,  in  respect  of  it  (k). 

If  a  man  assaults  his  wife,  she   has   no   right   of  A  wife  cannot 
action  against  him  (/),  her  remedy  being  to  prosecute  S^a  in  reipect 
him,  or  to  apply  for  him  to  be  bonnd  over  to  teep  ^J^J^'*^^™* 
the  peace,  or  the  assault  and  battery  may  constitute  during  cover- 
cruelty  sufficient  to  obtain  a  separation  order  under  ^^' 
the  Matrimonial  Causes  Act,  1878  (m),  or  to  found 
proceedings    for   judicial    separation.      It    has    been  even  though 

1      "J    J    xi_    J.  J.*         •  'A't-ii  !•  1  "he  iiM  8inc6 

decidea  that  no  action  is  mamtamable  by  a  divorced  ohtiuned  a 
wife  against  her  former  husband  for  an  assault  and  <i*^<*^<^- 
battery  committed  during  the  coverture  (n).    What  is 
stated  in  this  paragraph  applies  not  only  to  assault 
and    battery  but    to    any  tort   under  such  circum- 
stances (p). 


(A)  Addison  on  Torts,  41,  42. 

(i)  21  Jac.  I,  c.  16,  8.  3. 

{h)  Ante,  pp.  293,  294. 

[I)  The  Married  Women's  Property  Act,  1882  (45  k  46  Vict  c.  75), 
though  giving  all  rights  in  respect  of  property,  specially  provides  (sect. 
12)  that,  further  than  that,  no  husband  or  wife  shall  be  entitled  to  sue 
the  other  in  respect  of  a  tort. 

(m)  41  Vict.  c.  19. 

(n)  PhUlipt  V.  BameU,  i  Q.  B.  D.  436 ;  45  L.  J.  (Q.B.)  277. 

(o)  But  where  a  husband  was  a  lunatic,  though  not  so  found  by  in- 
quisition, and  his  wife  during  his  lifetime  wrongfully  took  possession 
of  and  sold  certain  of  his  chattels  and  applied  the  proceeds  to  her  use, 
it  was  held  that  an  action  might  be  maintained  by  the  husband's  repre- 
sentatives against  the  wife's  representatives  to  recover  the  amount  from 
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II.  False  False  imprisonment  may  be  defined  as  some  un- 

dTttiTo?*'  lawful  detention  of  the  person,  either  actually  or  con- 
Distinction  structively  (p).  The  difference  between  an  actual  and 
RctuS^anda  Constructive  detention  of  the  person  is  this,  that  while 
constraotiTo     ^n  actual  detention  is  a  detention  by  forcible  means, 

detention.  ...  "^     .        . 

the  constructive  is  not,  but  may  consist  m  a  mere 
shew  of  authority  or  force,  e,g,  if  an  ofl&cer  informs  a 
man  that  he  has  a  legal  process  against  him  and  that 
he  must  accompany  him,  and,  accordingly,  although 
no  hand  is  laid  on  him,  he  goes  with  the  officer,  this 
amounts  to  an  imprisonment  (q). 

imprisoninent      It  being,  therefore,  understood  what  will  constitute 

often  justifi-  »i>*  ±.  ••t^  ^    j.  -j 

able.  a  false  imprisonment,   we  will   proceed  to  consider 

particular  cases  in  which  imprisonment  is  allowed  by 
the  law,  so  that  it  will  not  be  a  false  but  a  justifiable 
and  proper  imprisonment 

i>«t«ntionbya     Firstly,  it  may  be  noticed  that  there  are  various 

of  his  position  pcrsous  who  are,  from  their  positions,  naturally  justified 

as  a  father.      ^^  detaining  certain  persons  to  whom  they  stand  in  a 

peculiar  relation,  e.g.  a  father  his  child,  a  husband  his 

wife,  or  a  commanding  officer  his  inferior. 

Detention  for       Secondly,  for  criminal  offences,  persons  are  liable 

a  criminal  ^i  i.jj«»j'  ti. 

offence.  to  be  arrested  and  imprisoned,  in  some  cases  only  by 

a  warrant  from  competent  authority  for  that  purpose, 
and  in  some  cases  by  any  one  without  any  warrant 
at  all. 

Definition  of        A  warrant  is  a  precept  under  hand  and  seal  to  an 
mode  of  lusting  officcr  to  arrcst  an  offender  to  be  dealt  with  according 
thereunder.     ^  ^^^  course  of  law  (r).    It  is  obtained  on  applica- 
tion to  a  magistrate  or  justice,  and  is  then  delivered 
to  a  constable  who  makes  the  arrest,  having  it  with 


her  estate  in  her  executor's  hands.    In  re  WiUiafM,  WUliamt  y.  StreUon, 
50  L.  J.  Ch.  495 ;  44  L.  T.  600. 

{p)  See  Broom's  Coms.  748. 

{q)  Grainger  v.  BtU^  4  B.  kC  212  ;  Wood  y.  Lane^  6  G.  &  P.  774. 

(r)  Brown's  Law  Diet  567. 
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him  at  the  time  to  produce  if  required,  as  if  he  has 
not  so  got  it  with  him  he  stands  in  the  same  position 
as  if  there  were  no  warrant  (s). 

If  a  justice  does  an  act  within  his  jurisdiction,  e,g»  Aatothe 
granting  a  warrant  to  arrest  an  oflfender  in  respect  of  jugticeJ.^ 
an  act  for  which,  had  he  been  guilty,  the  justice  would 
have  had  full  power  to  grant  it,  he  is  not  liable  to  any 
action  in  respect  of  it,  unless  the  act  was  done  mali- 
ciously, and  without  reasonable  and  probable  cause  (t) ; 
but  if  he  does  an  act  without  jurisdiction,  e.g.  sending 
an  offender  to  prison,  where  he  has,  even  although 
the  ofiTender  were  guilty,  no  power  to  imprison,  he 
is  liable  quite  irrespective  of  malice;  but  no  action 
can  be  brought  against  him  in  respect  of  it  until 
after  the  conviction  has  been  quashed  {u),    No  action  A  month's 

1  i«  «.  ..  •     i^»        »  notice  must 

can,  however,  be  brought  agamst  a  justice  for  any- be  ^yen  before 
thing  done  by  him  in  the  execution  of  his  ofl&ce,  until  ^^^^ 
one  calendar  month's  notice  in  writing  is  given  to 
him,  with  particulars  of  the  intended  action  (x),  and 
he  has  then,  before  the  action  is  commenced,  a  right  to 
tender  to  the  person  injured  a  sum  of  money  by  way 
of  amends,  and,  after  action,  to  pay  such  a  sum  as  he 
thinks  fit  into  court,  either  in  addition  to  the  previous 
tender  or  instead  thereof,  if  he  has  not  made  a  pre- 
vious tender;  and  if  such  sum  is  not  accepted  by 
the  plaintiff,  the  fact  of  the  tender  and  payment 
into  court  may  be  given  in  evidence  at  the  trial,  and 
the  jury,  if  of  opinion  that  the  plaintiff  is  not  entitled 
to  damages  beyond  the  sum  so  tendered  or  paid  into 
court,  shall  give  a  verdict  for  the  defendant,  and  the 
defendant's  costs  shall  be  paid  out  of  the  amount, 
and  the  balance,  if  any,  paid  to  the  plaintiff  (y). 
Any  right  of  action  against  a  justice  for  anything 
done  by  him  in  the  execution  of  his  office,  is  statute 

(<)  OdUiard  v,  Laxton^  31  L.  J.  (M.G.)  123. 
(f)  II  &  12  Vict.  c.  44,  8.  I. 
(ti)  Sect.  2. 
[x)  Sect  9. 
[y)  Sect.  II. 
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Statute  barred  barred  after  six  months  from  the  date  of  the  act  com- 
monthiu  plained  of  having  been  committed  (2). 


Ai  to  the  A  constable  doing  an  act  in  pursuance  of  a  legal  war- 

constablcs.      ^^^  ^^  ^^t  liable  to  an  action  for  false  imprisonment, 
but  if  the  warrant  were  granted  without  jurisdiction, 
then  the  law  was,  formerly,  that  he,  in  the  same  way  as 
the  justice  granting  it,  and,  indeed,  all  persons  con- 
cerned in  its  execution,  was  liable  to  an  action  for 
Special  pro-     false  imprisonment     A  constable  is,  however,  in  such 
proteotiOTi  ^^  a  case  now  protected,  it  being  provided  that  no  action 
when  acting     gj^^ll  be  brought  against  him  before  making  a  six  days' 

under  a  war-  o         o  •  j 

rant  demand  for  a  copy  of  the  warrant  under  which  he  acted, 

and  that  if  that  is  given,  then,  although  the  person 
aggrieved  may  bring  his  action  against  the  constable 
and  the  justice  granting  the  warrant,  the  production  of 
such  warrant  shall  entitle  the  constable  to  a  verdict  (a). 

Action  must  be  The  right  of  action  against  a  constable  is  statute  barred 

brought  within  ?  ,      ,       " 

six  months,      after  SIX  mouths  (0). 


The  person  A  pcrsou  who  lays  a  complaint  before  justices,  and 

wammt  w*not  thereupon  obtains  a  waixant,  is  not  liable  to  an  action 
liable  for  false  for  false  imprisonment,  though  it  turns  out  that  the 

imprisonment,  i    .    ^  ?•  •      •   j«   i.- 

but  may  be      complaint  was  erroueous,  or  there  was  no  jurisdiction 
(Troi^Sn "    for  the  granting  of  the  warrant  (c).    He  may,  however, 
sometimes  be  liable  for  malicious  prosecution  (d). 

Cases  in  which      A  Constable  may  not  generally  arrest  anotlier  without 

mM^msst       ^  warrant  for  that  purpose,  but  there  are  many  special 

without  war-    cascs  in  which  he  may.    Particularly  he  may  do  so  when 

he  sees  a  felony  committed,  or  has  reasonable  ground  for 

suspecting  that  a  felony  has  been  committed,  and  also 


(z)  II  &  12  Vict.  c.  44,  8.  8. 
(a)  24  Geo.  2,  a  44,  8.  6. 

(6)  10  Geo.  4,  c.  44 ;  I  &  2  Wm.  4,  c  41  ;  5  &  6  Wm.  4,  c  76,  s. 
113  ;  2  &  3  Vict.  c.  93. 

(c)  Broom's  Corns.  755. ' 

(d)  As  to  which  see  post,  p.  355. 


OF  TORTS  AFFECTING  THE  PERSON.  349 

reasonable  ground  to  suspect  that  the  person  he  arrests 
is  the  committer  of  the  felony  (e),  but  the  suspicion 
must  be  a  reasonable  one  or  the  constable  will  be 
liable  (/).  If  a  person  makes  a  reasonable  charge  of 
felony  against  another^  a  constable  is  justified  in  arrest- 
ing such  alleged  culprit,  and  is  not  liable  to  any  action 
for  false  imprisonment  for  so  doing,  though  the  person 
making  the  complaint  and  requiring  the  arrest  may  be 
80  liable  {g).  Ttie  following  are  also  specific  cases  in 
which  a  constable  is  justified  in  arresting  without 
warrant :  Where  an  assault  is  committed  in  his  presence, 
or  to  prevent  a  breach  of  the  peace  (i) ;  where  a  person 
is  found  committing  malicious  injury  to  property  (k) ; 
where  a  person  is  found  committing  an  indictable  offence 
in  the  night  between  the  hours  of  nine  p.m.  and  six 
A.M.  (0;  where  a  person  is  found  collecting  a  crowd 
round  another's  house,  or  continually  ringing  another's 
bell,  because  such  acts  are  likely  to  lead  to  a  breach  of 
the  peace  (m). 

A  private  person  may  also  in  some  few  cases  arrest  A  private 
another,  and  not  be  liable  to  any  action  for  false  im-  ]!!![i^^^n 
prisonment    Particularly  he  may  do  so  if  he  sees  a  ™'^ep^in 
felony  committed,  or  if  a  felony  has  been  actually  com-  iome  few  cases, 
mitted  and  he  has  just  and  reasonable  cause  for  suspect-  mm  a^feiony 
ing  the  person  he  arrests  to  be  guilty  of  it    There  is,  «>™™i**«^» 
however,  a  great  distinction  between  an  arrest  without 
warrant,  in  respect  of  a  felony,  by  a  constable  and  by  a 
private  individual,  for  "  in  order  to  justify  the  private 
individual  in  causing  the  imprisonment,  he  must  not 
only  make  out  a  reasonable  ground  for  suspicion,  but 
he  must  prove  that  a  felony  has  actually  been  com- 
mitted by  some  one,  and  that  the  circumstances  were 


(e)  He  XDAj  not,  however,  arrest  without  warrant  merely  on  suspicion 
of  a  misdemeanour. 

(/)  Hogg  V.  Ward^  27  L.  J.  Ex.  443. 
(^)  Broom's  Coms.  750,  751. 

(f)  Addison  on  Torts,  135. 
\k)  24  ft  25  Vict,  a  97,  s.  61. 
{l)  14  k  15  Vict  0.  19. 

(m)  Addison  on  Torts,  136. 
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such  that  any  reasonable  person  acting  without  passion 
or  prejudice  would  have  fairly  suspected  that  the 
plaintiff  had  committed  it,  or  was  implicated  in  it ; 
whereas  a  constable,  having  reasonable  grounds  to 
suspect  that  a  felony  has  been  committed,  although  in 
fact  none  has  been,  is  authorized  to  detain  the  person 
suspected  until  he  can  be  brought  before  a  justice  of 
the  peace  to  have  his  conduct  investigated  (n). 

or  to  prerent  A  private  pcrsou  may  also  arrest  another  actually 
of°^  breMtTof  fighting  in  the  streets,  to  prevent  the  continuance  of  a 
the  peace.  breach  of  the  peace  (p).  And  if  a  pawnbroker  to  whom 
o^pawn?*^^^"  ^°y  property  is  offered  has  reasonable  ground  for  be- 
brokers  as  to  lieving  that  an  offence  has  been  committed  in  respect 
*"®*  *  of  it,  he  is  justified  in  arresting  the  person  offering 

such  property,  and  taking  him  and  the  property  before 

a  justice  of  the  peace  {p). 


Detention  in 
civil  casei. 


Contempt  of 
court. 


Thirdly.  In  civil  cases  persons  are  sometimes  liable 
to  be  arrested  and  imprisoned. 

Imprisonment  by  reason  of  contempt  of  court  may 
be  ranged  under  this  head,  although  of  course  it  may 
equally  occur  in  criminal  cases.  Contempt  of  court 
consists  in  any  refusal  to  obey  an  order  or  process  of  a 
court  of  competent  jurisdiction,  or  in  offending  against 
particular  statutes  which  render  such  offending  a  con- 
tempt of  court,  or  in  interfering  with  or  violating 
established  rules  of  court,  or  in  behaving  in  a  dis- 
respectful or  improper  manner  towards  the  Court  or 
any  judge  or  officer  thereof  (q).  Instances  of  contempt 
are  easy  to  find,  e.g.  non-obedience  to  a  judgment  for 
specific  performance,  or  an  injunction  granted  by  the 
High  Court  of  Justice,  or  the  interfering,  by  marrying 
or  otherwise,  with  a  ward  of  Court,  or  by  threatening 


(ti)  Addison  on  Torts,  132-134. 
(o)  Ibid.  135. 

(p)  24  &  25  Vict  c.  96,  8.  103  ;  35  &  36  Vict.  c.  93,  s.  34. 
(q)  Brown's  Law  Did  120.    See  also  JUg.  v.  Cattro,  L.  R.  9  Q-  B. 
219. 
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a  witness,  so  as  to  prevent  him  giving,  or  to  intimidate 
him  in  giving  his  evidence,  or  disrespectful  behaviour 
to  the  Court,  or  commenting  in  a  newspaper  article 
on  a  case  then  pending. 

Imprisonment  for  debt  is  said  to  be  abolished  (r),  but  imprisonment 
nevertheless  it  may  occur  in  various  cases.    The  Act  Itm^^n™*^ 
upon  this  subject  is  the  Debtors'  Act,  1869  (5),  which  3^*33  Vict. 
enacts  that,  with  the  exceptions  thereinafter  mentioned, 
no  person  shall  after  the  commencement  of  the  Act  (t) 
be  imprisoned  for  making  default  in  payment  of  a  sum 
of  money  (u).    The  excej)tions  are  as  follows : 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  Six  cases  of 
nature  of  a  penalty,  other  than  a  penalty  in  respect  of  twni?^  ^^^^' 
any  contract. 

2.  Default  in  payment  of  any  sum  recoverable  sum- 
marily before  a  justice  or  justices  of  the  peace. 

3.  Default  by  a  trustee  or  person  acting  in  a  fidu- 
ciary capacity  (x),  and  ordered  to  pay  by  a  Court  of 
Equity  any  sum  in  his  possession  or  under  his  control. 

4.  Default  by  a  solicitor  in  payment  of  costs  when 
ordered  to  pay  costs  for  misconduct  as  such,  or  in  pay- 
ment of  a  sum  of  money  when  ordered  to  pay  the  same 
in  his  character  of  an  officer  of  the  court  making  the 
order. 

5.  Default  in  payment  for  the  benefit  of  creditors  of 
any  portion  of  a  salary  or  other  income  in  respect  of 


(r)  See  the  title  of  32  k  33  Vict  c.  62,  **  An  Act  for  the  Abolition  of 
Imprisonment  for  Debt,*'  &c. 

(«)  32  k  33  Vict,  c  62. 

(0  I  January,  187a 

(tt)  32  k  33  Vict.  c.  62,  8. 4. 

{x)  As  to  who  is  a  trustee  or  a  person  acting  in  a  fiduciary  capacity, 
see  Marrit  v.  Ingram,  13  Ch.  D.  338  ;  49  L.  J.  Ch.  123 ;  28  W.  R  434 ; 
In  re  Diamond  Fud  Co.,  MOealft  Case,  13  Ch.  D.  815  ;  49  L.  J.  Ch. 
347 ;  28  W.  R.  435- 
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the  payment  of  which  any  court  having  jurisdiction  in 
bankruptcy  is  authorized  to  make  an  order. 

6.  Default  in  payment  of   sums  in  respect   of   the 

payment  of  which  orders  are  in  this  Act  authorized  to 

In  which,        be  made  (y\    It  is  provided,  however,  that  in  all  or 

impSionment  ^^7  of  these  excepted  cases  no  person  shall  be  im- 

f'"ht*^  dT      prisoned  for  a  longer  time  than  one  year,  and  nothing 

one  year.        in  the  sectiou  is  to  alter  the  effect  of  any  judgment  or 

order  of  any  court  for  payment  of  money,  except  as 

regards  the  arrest  and  imprisonment  of  the  person 

making  default  in  paying  such  money  {z), 

41  a^  49  Vict.       With  regard,  however,  to  the  exceptions  above  num- 
®*  ^  bered  3  and  4,  it  is  now  provided  by  the  Debtors 

Act,  1878,  that  the  Court  or  judge  may. inquire  into 
the  circumstances  of  the  case,  and  is  to  have  a  discre- 
tionaiy  power  as  to  imprisoning  (a).  It  has  been  held 
that  under  this  provision  the  Court  will  not  necessarily 
refuse  to  girant  an  application  for  a  writ  of  attachment 
against  a  defaulting  trustee,  where,  owing  to  the  de- 
faulter being  wholly  without  means,  no  useful  object 
would  be  gained  thereby  (6),  for  the  imprisonment  is  to  a 
certain  extent  meant  as  a  penalty  and  to  deter  others  (c). 

Ai«o  power  to       In  addition  to  the  foregoing  cases,  the  Debtors  Act, 

prirafoTiix    ^869,  also  provides  that  any  person  making  default  in 

weeki  on  proof  payment  of  any  debt,  or  instalment  of  any  debt,  due 

from  him  in  pursuance  of  any  order  or  judgment,  may 

be  committed  to  prison  for  a  term  not  exceeding  six 

weeks,  on  its  being  proved  that  he  has  or  has  had  since 

(y)  32  &  33  Vict  c.  62, 8.  4. 

{z)  However,  a  person  who  makes  default  in  payment  of  a  sum  of 
money  which  he  has  been  ordered  by  the  Court  to  pay  cannot  be  attached 
for  contempt,  but  must  be  proceeded  against  under  sect  <,  as  to  which 
seeixwt,  p.  353.  Etdaile  v.  Visaer,  13  Ch.  D.  421 ;  28  VJ^.  R.  281  ;  41 
L.  T.  745. 

(a)  41  &;  42  Vict  0.  54.  This  Act  came  into  operation  on  its  passing, 
13th  August  1878. 

(6)  Morris  ▼.  Ingram,  13  Ch.  D.  338  ;  49  L.  J.  Ch.  123  ;  28  W.  R. 

434- 

(c)  Doodton  ▼.  Turner,  In  re  Knowltt,  52  L.  J.  Ch.  685 ;  48  L.  T. 

76a 
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the  date  of  the  order  or  judgment  the  means  to  pay  the 
sum  in  respect  of  which  he  has  made  default,  and  has 
refused  or  neglected,  or  refuses  or  neglects,  to  pay  the 
same  (d).  The  application  to  commit  to  prison  under  Judgment 
this  provision  is  made  by  a  summons  called  a  judgment  now  B^nl^^ 
summons,  and  such  an  application  is  now  bankruptcy  ^v^7  buii- 
business,  and  must,  irrespective  of  the  amount  of  the 
judgment,  be  made  to  the  County  Court  within  the 
jurisdiction  of  which  the  judgment  debtor  is  or  resides, 
unless  the  judgment  debtor  first  applies  for  and  obtains 
an  order  of  the  bankruptcy  judge  of  the  High  Court,  or 
unless  the  amount  remaining  due  on  the  judgment 
exceeds  £$0,  and  the  judgment  debtor  resides  or  carries 
on  business  within  the  London  Bankruptcy  District, 
when  the  same  may  be  issued  in  the  High  Court  («). 
A  judgment  summons  must  in  a  County  Court  be  heard 
in  open  court  before  the  judge  or  his  deputy  (/). 

No  conditional  order  for  committal   to  prison  at  a  Conditional 
future  day  can  be  made  under  any  circumstances ;  not  TOmmittai  not 
even  by  consent.     Every  committal  order  must  be«<x>d. 
absolute  and  present  in  its  terms,  but  the  issue  of  the 
order  may  be  restrained  for  a  certain  time  for  the  purpose 
of  giving  a  locus  pcenitentuB  to  the  defaulting  party  (ff). 

The  Debtors  Act,  i860,  also  contains  an  enactment  When  a  defen- 
as  to  the  arrest  of  a  defendant,  a  matter  totally  distinct  Mtion^may  be 
and  apart  from  imprisonment  for  debt,  it  being  pro-  »™»*«<^« 
vided  {h)  that  where  the  plaintiff  in  any  action  in  any 
of  her  Majesty's  superior  courts  of  law  proves  at  any 
time  before  final  judgment  by  evidence  on  oath  to  the 
satisfaction  of  a  judge  of  one  of  those  courts  that 
(i)  the  plaintiff  has  good  cause  of  action  against  the 
defendant  to  the  amount  of  £^0  or  upwards,  (2)  that 

id)  32  &,  33  Vict  c  62,  8.  5. 

(«)  46  and  47  Vict  o.  52,  s.  103.  Order  of  the  Lord  ChanceUor  of 
I  January  1884.  Greneral  Rules  under  Bankruptcy  Act,  1883,  rule 
265ft,  Mi<i  Regulation  dated  8  June  1885. 

(/)  32  &  33  Vict  a  62,  a.  5. 

(g)  The  above  order  was  made  by  notice  dated  12  December  1881. 

(h)  32  k  33  Vict  c  62,  ■•  6. 

Z 
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there  is  probable  cause  for  believing  that  the  defendant 
is  about  to  quit  England  unless  he  is  apprehended,  and 
(3)  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintifif  in  the  prosecution 
of  his  action  (i),  the  judge  may  order  such  defendant 
to  be  arrested  and  imprisoned  for  a  period  not  ex« 
ceeding  six  months,  unless  and  until  he  has  sooner 
given  the  prescribed  security,  not  exceeding  the 
amount  claimed  in  the  action,  that  he  will  not  go  out 
of  England  without  the  leave  of  the  Court  Where 
the  action  is  for  a  penalty,  or  sum  in  the  nature  of  a 
penalty,  other  than  a  penalty  in  respect  of  any  con* 
tract,  it  is  not,  however,  necessary  to  prove  that  the 
absence  of  the  defendant  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action, 
and  the  security  given  (instead  of  being  that  the  de« 
fendant  will  not  go  out  of  England)  is  to  be  to  the 
effect  that  any  sum  recovered  against  the  defendant 
in  the  action  shall  be  paid,  or  that  the  defendant  shall 
be  rendered  to  prison. 

MaUdoiu  If  A  person  obtains  an  order  for  arrest  under  the 

arrest.  foregoing  provision  by  any  false  statement  or  wrongful 

suppression  of  facts,  he  may,  in  addition  to  the  false 
imprisonment,  be  liable  to  an  action  for  malicious 
arrest.  Malicious  arrest  may  be  described  or  defined 
as  a  tortious  act  consisting  in  the  malicious  (k)  arrest 
of  another  without  reasonable  or  probable  cause. 

Dittinetion  ^^  ^^^^  ^  noticed  that  the  provision  as  to  the  arrest 

between  arrest  of  a  defendant  is  quite  distinct  and  different  from  the 

and  impruon-  .  . 

ment.  foregoing  provisions  as  to  imprisonment  for  debt;  iu 

the  latter  there  is  an  action  and  a  judgment,  or  order 
for  payment,  and  the  object  of  the  imprisonment  is  to 
get  satisfaction  of  it;  in  the  former  there  is  no  debt 
adjudged  by  the  Court  to  be  due,  and  the  object  is  to 
prevent  the  defendant  from  leaving  the  country.     The 

{%)  This  being  a  matter  very  difficalt  to  prove,  orders  for  the  arrest 
of  a  defendant  under  this  section  are  not  at  aU  frequently  granted. 

{k)  Using  the  word  "malidous  "  in  the  sense  ascribed  to  malice  in 
law,  poit,  p.  355. 
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student  should  carefully  remember  this  distinction,  as 
it  is  important  (I). 

Malicious  prosecution  may  be  defined  as  a  tortious  in.  Maiioioiu 
act  consisting  in  the  unjust  and  malicious  prosecution  of  P"*^^**®"- 
one  for  a  crime,  or  the  unjust  and  malicious  making  one 
a  bankrupt  without  any  reasonable  or  probable  cause. 

There  are  three  essentials  necessary  to  entitle  aThreeeuen. 
person  to  mamtain  an  action  for  malicious  prosecution,  action  for 
viz. :  I.  Malice  on  the  part  of  the  defendant ;  2.  The  JJ^ut'on. 
absence  of  any  reasonable  and  probable  cause  for  the 
prosecution  (m) ;  and  3.  That  the  prosecution  was  de- 
termined in  the  plaintiff's  favour  if  from  its  nature  it 
was  capable  of  being  so  determined  (n). 

As  to  the  first  essential,  viz.,  malice,  it  is  important 
to  properly  understand  the  meaning  of  the  word. 

Malice  is  said  to  be  of  two  kinds,  viz.,  malice  in  Difference 
law  and  malice  in  fact  (0),    The  latter  means  what  in  Uw  and 
we  ordinarily  understand  by  the  term,  and  consists  ^^^^  ^  '"*• 
of  some  act  of  spite  either  against  some  particular 
individual  or  the  public  at  large ;  but  the  former  does 
not  simply  mean  ill-will  against  a  person  or  the  public 
at  large,  but  signifies  a  wrongful  act  done  intentionally, 
without  any  just  cause  or  excuse,  e.g,  the  unwarrant- 
able striking  of  a  blow  likely  to  produce  death ;  for,  in 
such  cases,  there  is  no  necessity  to  prove  any  particular 
spite  or  iU-will,  the  act  speaking  for  itself  (p).    Now,  Malice  in  Uw 
the  malice  that  is  required  to  exist  to  support  an  action  Ji^^^U' 

(I)  Since  the  Judicatare  Acts,  1873  and  1875,  the  practice  at  Common 
Law  and  in  Equity  in  respect  of  the  arrest  of  a  debtor  on  mesne  process 
is  assimilated,  and  a  writ  of  ne  exeat  regno  in  respect  of  an  equitable 
debt  wiU  not  be  granted  unless  the  applicant  brings  his  case  within  the 
terms  of  the  6th  section  of  the  Debtors  Act,  1869 ;  Drover  v.  Beyers 
13  Ch.  D.  242 ;  49  L.  J.  Ch.  (Apps.)  37 ;  28  W.  R.  no. 

(m)  See  as  to  these  two  essentials  per  Williams,  J.,  in  Barber  ▼. 
Le$nter,  7  C.  B.  (N.S.)  186. 

(fi)  Barber  ▼.  Leigiter,  7  0.  B.  (N.S.)  186 ;  BaMd>4  v.  MaUKevfi,  L.  R. 
2  C.  P.  684. 

(o)  Per  Bailey,  J.,  in  Bromage  v.  Proner,  4  B.  &  C.  255. 

(p)  Brown's  Law  Diet.  328 ;  Broom's  Coms.  760,  761. 
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An  to  reftfion' 
able  and 
probable 
cause. 


exist  in  for  malicious  prosecution  is  only  of  this  latter  kind  (g) ; 

proseciSion.  80  that,  in  Saying  that  malice  is  an  essential,  it  is  not 
meant  that  any  particular  spite  or  ill-will  must  be 
shewn  to  have  existed,  but  simply  that  there  was  the 
intentional  doing  of  a  wrongful  act. 

The  second  essential,  viz.,  the  absence  of  any  reason- 
able or  probable  cause,  is  important;  and  what  is  reason- 
able and  probable  cause,  is  a  question  to  be  determined 
by  the  judge  on  the  circumstances  of  every  particular 
case  (r),  for  there  may  be  many  cases  in  which,  though 
a  person  fails  to  sustain  his  accusation,  yet  there  may 
have  been  very  good  grounds  for  the  institution  of  his 
proceedings :  thus  he  may  have  been  compelled  to  with- 
draw from  such  proceedings  by  reason  of  inability  to 
find  his  witnesses,  the  death  of  a  material  witness,  or 
other  circumstances  («).  It  is  important  to  here  clearly 
appreciate  the  different  functions  of  judge  and  jury. 
It  is  for  the  jury  to  decide  upon  the  facts  which  the 
defendant  alleges  as  constituting  reasonable  and  probable 
cause,  and  then  it  is  for  the  judge  to  determine  whether 
the  facts  as  found  by  the  jury  do  or  do  not  amount  to 
reasonable  and  probable  cause  (t).  It  should  also  be 
noticed  that  the  onus  is  not  on  the  defendant  to  prove 
reasonable  and  probable  cause,  but  on  the  plaintiff 
to  prove  the  absence  of  any  reasonable  and  probable 
cause  (u), 

Aprosecntion  Although  a  prosecution  at  the  outset  may  not  be 
set^maUcfonr'  nialicious,  yet  it  may  afterwards  become  so  by  reason 
may  become  of  the  continuabcc  of  it  after  positive  knowledge  of  the 
innocence  of  the  accused  (x). 


so. 


iq)  Per  Parke,  J.,  in  Mitchdl  v.  Jenlnru,  5  B.  &;  A.  595  ;  Broom'a 
Coma.  765. 

(r)  WaUon  v.  WkUmore^  14  L.  J.  Ex.  41 ;  see  Low  v.  CoUumj  Ir. 
Reps.  2  Q.  B.  D.  15. 

{»)  Willani  v.  Taylor,  6  Bing.  186 ;  Addison  on  Torts,  614. 

(t)  Broom's  Corns.  751. 

(u)  Abrath  v.  North  Eastern  By.  Co,,  li  Q.  B.  D.  440 ;  5a  L.  J.  Q.  B. 
620 ;  32  W.  R.  50. 

(x)  Per  Cockbum,  C.  J.,  in  Fitz-Jdhn  v.  Mackinder,  30  L.  J.  (C.P.) 
264. 


OF  TORTS  AFFECTING  THE  PERSON.  357 

The  third  essential,  viz.,  that  the  prosecution  was  A  person 
determined  in  the  plaintiflTs  favour  if  it  was  capable  of  Sr  nmiicious 
being  so  determined,  scarcely  calls  for  any  comment  P""««'**^<>n  if 
here.    From  it  will  be  seen  that  if  a  person  has  been  conyiotion  ou 
actually  convicted,  or  has  been  actually  adjudicated  a  J^]^tb?m. 
bankrupt,  he  cannot  maintain  this  action  whilst  the 
conviction  or  adjudication  stands  against  him,  for  that 
furnishes  at  once  irrebuttable  evidence  of  reasonable 
and  probable  cause.     To  entitle  a  person,  therefore,  in 
such  a  case,  to  maintain  his  action,  he  must  shew  that 
the  conviction  or  adjudication   has  been  reversed  or 
superseded  (y). 

It  has  been  decided  that  an  action  for  malicious  Company 

•  n  T  .      .  /  V  liable  for 

prosecution  will  lie  against  a  company  {z).  maUcious 

prosecutiun. 

The  malicious  prosecution  of  a  civil  action,  though  No  action  lies 
without  any  reasonable  or  probable  cause,  does  not  have  proaeoutlwrof 
the  same  effect  as  a  malicious  criminal  prosecution,  *  <*^^^^  action, 
or  the  malicious  obtaining  of  an  adjudication  in  bank- 
ruptcy, and  no  action  will  generally  lie  in  respect  of 
it     Ko   action,   also,   will  lie   by  a   subordinate   for  nor  for  court- 

^^    '  ^'  'i.!.*  J*  a*         martial  pro- 

malicious  prosecution  against  nis  commanding  officer  ceedingsT 
for  bringing  him  to  court-martial  (a). 

An  action  will  however  lie  for  falsely,  maliciously,  otherwise, 
and  without  reasonable  and  probable  cause,  presenting  mjakious'^*^ 
a  petition  to  wind  up  a  company,  being  neces-sarily  presentaUon 
injurious  to  the  credit  of  the  company  (b).  up  petition. 

(y)  Addison  on  Torts,  207,  20S.  The  Afetropolitan  Bank  Limited  v. 
PooUy,  10  App.  Caa.  210 ;  54  L.  J.  Q.  B.  449. 

it)  Edvjorut  V,  Midland  Ry.  Co.,  6  Q.  B.  D.  287 ;  50  L.  J.  Q.  B.  281  ; 
29  W.  R.  609. 

(a)  See  generaUy  hereon,  Addison  on  Torts,  199-212. 

(6)  Quaits  UiU  Goid  Mining  Co,  v.  Eyre,  11  Q.  B.  D.  674  ;  52  L.  J. 
Q.  B.  488 ;  31  W.  R.  668. 
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CHAPTER  V. 

OF  TORTS  AFFECTING  THE  PERSON — (continued). 

IV.  Libel  and  In  the  Same  way  that  the  torts  of  assault  and  battery 
are  usually  classed  together,  so  also  frequently  are 
those  of  libel  and  slander;  but  there  are  many  and 
material  distinctions  between  the  two  torts,  and  it  will 
be  advisable  to  consider  the  subject  in  the  following 
manner : 

1.  The  law  particularly  as  to  libeL 

2.  The  law  particularly  as  to  slander. 

3.  The  di£ferences  between  libel  and  slander. 


DefioitioD  of 
libeL 


To  entitle  % 
penon  to 
maintain  an 
action  for  a 
libel,  it  it  not 
neeessaiT  that 
it  ■honld  have 
oanied  bim 
any  special 
in  jar  J. 


libel  may  be  defined  as  a  tortious  act,  consisting 
in  the  malicious  defamation  of  another,  made  public 
by  writing,  printing,  pictures  or  effigy,  in  such  a 
manner  as  to  expose  him  to  public  hatred,  contempt, 
ridicule,  reproach,  or  ignominy  (a).  As  an  assistance 
to  this  definition,  and  as  tending  to  shew  what  acts 
will  be  libellous,  it  may  be  stated  that  everything  in 
writing,  or  printing,  or  any  picture  or  effigy,  which 
tends  to  imply  reproach  to  any  person,  or  to  in  any 
way  derogate  from  his  character  by  imputing  to  him 
any  bad  actions  or  vicious  principles,  or  to  abridge 
his  comforts  or  respectability,  will  amount  to  a  libel 
even  although  practically  and  substantially  the  libel 
complained  of  may  not  have  caused  the  plaintiff  any 
special  or  peculiar  damage,  or,  indeed,  any  real  damage 
at  all  (&),  by  which  is  meant  that,  even  without  proof 


(a)  See  variona  definitions  from  which  this  is  compiled  given  in 
Starkie  on  Slander  and  Libel,  3.  4. 

(6)  Starkie  on  Slander  and  Libel,  1 51- 172. 
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of  special  damage,  the  plaintiff  may  be  entitled  to  a 
verdict  and  nominal  damages,  though,  of  coarse,  in 
every  case,  proof  of  special  injury  done  to  him  by  the 
libel,  will  tend  to  increase  the  amount  of  the  damages 
that  will  be  awarded  by  the  jury. 

Very  many  instances  of  words  held  to  be  libellous  iiutanees  of 
might  be  enumerated,  and  a  few  may  nsefuUy  be  to*be  UbeUoui. 
given.  In  one  case  it  was  held  that  to  write  or  print 
of  a  person  that  he  was  a  swindler  was  a  libel  (c); 
in  another  that  to  write  of  a  person  that  he  was  a 
black  sheep  or  a  blackleg  was  a  libel  (d) ;  in  another 
that  to  write  of  a  person  that  he  had  been  blackballed 
on  an  election  for  members  of  a  club  was  libellous  (e) ; 
and  in  another  that  to  write  of  a  person  that  he  had 
no  experience  in  work  he  was  employed  to  do  was 
libellous  (/).  Mere  words  of  suspicion  will  not,  how- 
ever, be  sufficient  to  constitute  libel  (^).  There  may 
be  many  cases  in  which  the  words  used  by  the  de- 
fendant, and  complained  of  by  the  plaintiff  as  libel- 
lous, though  not  apparently  on  their  face  so,  yet,  by 
the  special  and  peculiar  sense  in  which  they  may  be 
taken  in  any  particular  case,  may  be  actually  libel- 
lous; thus  in  one  case  the  plaintiff  complained  that 
the  defendant  had  libelled  him  by  calling  him  a  truck- 
master,  and  the  Court  held  that  this  might  possibly 
constitute  a  libel,  and  that  it  must  be  for  the  jury  to 
decide  whether  or  not,  under  the  circumstances,  the 
word  complained  of  was  used  in  a  defamatory  sense  (h). 
There  may  also  be  many  cases  in  which  a  person  may  Penon  mny 
be  libelled,  although  he  is  not  actually  named,  if  it  Jhon^^not 
clearly  appears  that  he  is  the  person  against  whom'^^°'^« 


(e)    r Anion  v.  Stuart,  I  T.  R.  748. 
{d)  McOregor  v,  Ortgwy,  1 1  M.  &  W.  287. 
(e)   O'Brien  v.  Cteminit,  16  M.  &  W.  159. 
(/)  BottenU  v.  WkfftehMd,  41  L.  T.  588. 

ig)  Simmom  ▼.  Mitehell,  6  App.  CW  156;  50  L.  J.  P.  0.  il ;  29 
W.  R.  401. 
(A)  Bomer  v.  TaunUm,  29  L.  J.  (Ex.)  318. 
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the  defamatx)i7  matter  was  aimed  (i) ;  as,  for  instance, 
by  describing  the  plaintiff  or  his  place  of  residence  or 
business,  or  giving  other  particulars  which  would  lead 
persons  to  apply  the  libel  to  him;  and  it  is  not 
necessary  to  prove  that  the  whole  world  would  take 
the  matter  as  applying  to  the  plaintiff,  but  it  is  quite 
sufficient  to  shew  that  some  would  (k).  If,  however, 
the  words  used  are  words  that  no  ordinary  reader 
could  put  a  libellous  construction  on,  the  plaintiff 
cannot,  by  alleging  that  they  have  a  particular  intent, 
make  them  libellous.  Thus  in  a  recent  case  the  libel 
complained  of  consisted  of  an  advertisement  stating 
that  one  M.  (the  plaintiff)  was  not  any  longer  authorized 
to  receive  subscriptions  for  a  certain  institute,  and 
the  plaintiff  brought  this  action,  alleging  that  the 
meaning  of  the  advertisement  was  that  he,  the  plaintiff, 
had  falsely  assumed,  and  pretended  to  be  authorized, 
to  receive  subscriptions  on  behalf  of  such  institute. 
The  Court  held  that  no  action  was  maintainable  here, 
as  the  words  made  use  of  would  not  bear  any  libellous 
interpretation  (J).  In  some  cases,  however,  although 
words  may  not  be  libellous  in  their  primary  sense, 
yet  evidence  may  be  given  of  facts  which  would  reason- 
ably make  them  defamatory  in  their  secondary  sense ; 
but  there  must  be  some  evidence  to  make  such  words 
as  these  actionable  (m) ;  and  where  a  plaintiff  in  his 
statement  of  claim  annexes  a  meaning  to  words  com- 
plained of,  and  fails  by  his  evidence  to  sustain  such 
meaning,  he  cannot  discard  that  and  adopt  another  (n). 

Thepubtica-  To  entitle  a  person  to  succeed  in  an  action  for 
muVliw^^.  li^®l  ^®  ^^t  prove  the  pubUcation  of  it,  and  this, 
be  proved,  for  indeed,  must  be  proved  before  any  evidence  can  be 

it  m  no  offence 


(t)  See  r Anion  v.  Stuart,  I  T.  R.  74S. 

{k)  Bourke  v.  Warren,  2  C.  &  P.  307. 

(0  MuUi^an  y.  CoU,  L.  R.  10  Q.  B.  549 ;  44  L.  J.  Q.  B.  153. 

(m)  Capital  and  Oountiet  Bank  ▼.  Heniy,  7  App.  Cas.  741 ;  52  L.  J. 
Q.  B.  232 ;  31  W.  R  157.  Rud  ▼.  TaineU,  29  W.  R,  172 ;  43  L.  T. 
507. 

(fi)  Rud  ▼.  TaindL  {iupra). 


OF  TORTS  AFFECTING  THE  PERSON.  36 1 

given  of  the  contents  of  the  libel  (0) ;  for  it  is  not  to  write  de- 
sufficient  to  render  a  person  liable  to  an  action  tor  ^^^^a 
libel  that  he  wrote  the  defamatory  matter,  for  if  he  ^®JP  ^*  P"* 
has  kept  it  in  his  possession,  and  not  in  any  way 
shewn  it  to  a  third  person,  he  has  done  no  harm.     For 
instance,  to  write  a  letter  to  a  person  containing  de- 
famatory matter  concerning  him,  is   not    actionable 
if    it  reach   his  hands   without  being  seen   by  any 
third  person ;  so  that  even  where  such  a  letter,  simply 
folded  and  not  sealed,  was  delivered  to  a  third  person 
to  carry  to  the  other,  and  might  have  been  opened  and 
read  by  him,  but  was  not,  it  was  held  that  no  action 
was  maintainable  (p).    The  publication  of  a  libel  may  what  will 
occur  in  many  different  ways,  as  by  the  defendant  p™y-^^|°^* 
actually  with  his  own  hand  giving  the  libel  to  another, 
by  inserting    a  libellous    advertisement  in  a  news- 
paper (£),  or  by  writing  and  sending  a  letter  to  a 
third  person  (r). 

Where  a  porter  in  the  course  of  his  business  and  a  penon 
employment  delivered  parcels  containing  libellous  hand-  ^^tingiy"^ 
bills,  it  was  held  that,  although  he  was  the  actual  pub-  publishing  a 
lisher  of  the  libel,  yet  he  was  not  liable  to  an  action  liable  to  an 
in  respect  of  it,  he  being  ignorant  of  the  contents  of  ******"*• 
the  parcel  (5). 

Our  definition  of  libel  states  it  to  be  the  malicious  Malice  in  law 
defamation  of  another  (0-    Malice,  therefore,  is  an  j;,^^^,'^^^^*^^^ 
essential  to  constitute  a  libel,  but  by  the  word  malice  ^  ^^^^ 
used  here  is  not  meant  malice  in  its  ordinary  sense  of 
spite  or  ill-will,  but  malice  in  law  as  before  described 


(o)  Starkie  on  Slander  and  Libel,  415. 

ip)  CluUerbuck  v.  C/itffers,  2  Stark.  471. 

Iq)  Browne  v.  Oroome,  2  Stark.  297. 

(r)  Phillips  ▼.  Janten^  2  Esp.  624.  Sending  the  libel  in  a  letter  ad- 
dressed to  the  wife  of  the  person  libelled  has  been  held  to  be  a  sufficient 
publication ;  Wenman  v.  A$h,  22  L.  J.  G.  P.  19a  See,  generally,  as 
to  publication,  Starkie  on  Slander  and  Libel,  chap.  19. 

(«)  Day  ▼.  Bream,  2  M.  &  Rob.  54. 

(t)  AfUe,^  358. 
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in    treating    of    malicious    prosecution  (u),  viz.,  the 
intentional  doing  of  a  wrongful  act  without  just  cause 
or  excusa     Malice,  therefore,  is  properly  said  to  be  an 
But  it  if         essential  of  libel,  but  it  is  inferred,  and  need  not  be 
iieS^t^^    proved,  for  "  where  words  have  been  uttered,  or  a  libel 
proved.  published,  of  the  plaintiflf,  by  which  actual  or  pre- 

sumptive damage  has  been  occasioned,  the  malice  of 
the  defendant  is  a  mere  inference  of  the  law  from  the 
very  act ;  for  the  defendant  must  be  presumed  to  have 
intended  that  which  is  the  natural  consequence  of  his 
act "  (x). 

Cirenmgtances  But  there  may  be  cases  in  which  special  circum- 
rebut  mSiM,'*  stauccs  repel  the  presumption  of  malice  that  would 
and  make  a      otherwise  cxist,  and  when  there  are  such  special  cir- 

commanica-  _  ^      _  1    .      j       # 

tionprivU^ged.  cumstauces  they  prevent  the  matter  complamed  of 
being  a  libel,  although  had  they  not  existed  it  would 
have  been,  and  in  such  cases  the  matter  is  said  to  be 
a  privileged  communication. 

Definition  of  A  privileged  Communication  may  therefore  be  de- 
It^?![il««?!?     fined  as  a  communication  which  on  its  face  would  be 

communica* 

tion.  libellous,  but  is  prevented  from  being  so  by  reason  of 

circumstances  rebutting  the  existence  of  malice  (y), 
and  it  occurs  where  any  person  having  an  interest  to 
protect,  or  having  a  legal  or  moral  duty  to  perform, 
makes  a  communication  to  another  (such  other  having 
a  corresponding  interest  or  duty)  (2),  in  protection  of  his 
interest  or  in  performance  of  his  duty  ;  here,  although 
the  communication  may  contain  matter  that  would 
ordinarily  be  actionable,  yet  here  it  is  not  actionable  ] 

(«)  Ante,  p.  355. 

{x)  Starkie  on  Slander  and  Libel,  451. 

(y)  Wright  v.  Woodffote,  2  C.  M.  &;  R.  573. 

(z)  Where  the  defendant  wrote  a  letter  to  plaintiff,  which  was  privi- 
leged as  being  sent  to  him,  but  by  mistake  the  defendant  put  it  in  an 
envelope  and  addressed  it  to  another  person  to  whom  the  principle  of 
privilege  would  not  apply,  it  was  nevertheless  held  that  the  letter  having 
been  written  under  circumstances  which  caused  the  legal  implication 
of  malice  to  be  rebutted,  the  publication  to  the  other  person,  though 
made  through  the  negligence  of  the  defendant,  was  privileged  in  the 
absence  of  malice  in  fact  on  his  part  Tompton  v.  Jkishwood,  1 1  Q.  B. 
D.  43 ;  52  L.  J.  Q.  B.  425  ;  48  L  T.  943.  * 
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if  the  communication  is  fairly  and  honestly  made  in 
bond  fide  belief  of  its  truth  and  without  any  gross 
exaggeration  (a).    A  good  instance  of  a  communica*  An  instance 
tion  privileged  by  reason  of  being  made  in  discharge  TOmmunlJS?*^ 
of  a  duty,  occurs  in  the  case  of  a  master  giving  a  *||"*  o^c**"  >n 
character  to  his  servant.     It  is  quite  true  that  a  maiter  giving 
servant  cannot    compel  his    master  to    give  him  ajjj^,^^*^ 
character  {b),  but,  although  this  is  so,  it  is  clearly  the 
master's  moral  or  social,  though  certainly  not  his  legal, 
duty  to  do  so ;  and  if  he,  therefore,  gives  a  character 
which  he  bond  fide  believes  to  be  true,  he  is  pro- 
tected, and  although  it  is  in  reality  false  it  is  a  privileged 
communication  (c).     Thus  A.  has  had  a  servant  B., 
who,  on  applying  for  a  new  place,  refers  his  intended 
new  master  to  A.,  who,  believing  that  B.  has,  during 
his  service  with  him,  stolen  certain  articles,  replies  to 
the  new  master's  inquiries  to  that  effect;  here,  if  A 
bond  fide  believed  this  statement  to  be  true,  and  has 
made  it  without  any  exaggeration,  yet  under  the  circum- 
stances, although  B.  can  prove  himself  totally  innocent, 
he  has  no  right  of  action  against  him.    If,  however,  a  But  a  charac- 
master  without  being  applied  to  for  a  character,  volun-  giJerTisnoiT ^ 
teers  one,  here  he  is  performing  no  duty,  and  it  will  P"^«8«<i' 
not  be  a  privileged  communication,  but  he  will  be  liable 
if  it  is  false  (d). 

Fair  comments  on  any  public  proceedings,  or  on  the  Other  in- 
conduct  of  public  men,  such  as  members  of  Parliament  '^privileged 
and  the  like,  and  fair  and  honest  criticisms  and  reviews,  fpmmunioa- 
are  privileged  communications,  provided  that  in  all 
these  cases  such  comments,  criticisms,  or  reviews  are  of 
an  honest,  fair,  and  bond  fide  character ;  if,  however, 
they  are  not,  but  appear  to  be  really  malevolent,  then 


(a)  ffarriatm  ▼.  Buth,  2$  L.  J.  Q.  B.  25 ;  WhikHey  y.  AdatM,  33 
L.  J.  0.  P.  89. 

(6)  Carol  v.  JBird^  3  Esp.  20I ;  Smith  on  the  Law  of  Master  and 
Servant,  347. 

(c)  WecUheriione  v.  ffavkini,  I  T.  R.  no;  Fountain  ▼.  BoodU,  3 
Q.  B.  5 

{d)  PaUuon  v.  Jones,  8  B.  ft  C.  578. 
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they  are  not  privileged  (e).  The  law  on  the  subject 
has  been  well  stated  thus:  "The  editor  of  a  public 
newspaper  may  fairly  and  candidly  comment  on  any 
place  or  species  of  public  entertainment,  or  the  persons 
who  perform  there,  but  it  must  be  done  without  malice 
or  view  to  injure  or  prejudice  the  proprietor  in  the 
eyes  of  the  public.  If  fairly  done,  however  severe  the 
censure,  the  justice  of  it  screens  the  editor  from  legal 
animadversion ;  but  if  it  can  be  proved  that  the 
comment  is  malevolent  and  exceeds  the  bounds  of  fair 
opinion,  then  it  is  a  libel  and  actionable  "  (/). 

Members  of         Statements  made  by  members  of  Parliament  in  the 
Parliament,     jjousc  are  privileged,  but  such  members  may  be  liable 
if  they  subsequently  print  and   publish   such   state- 
ments {g). 

Reports  of  pro-      Fair  reports  of  proceedings  in  Parliament  or  in  courts 
PariiameiS,     of  justice  are   privileged,  unless  the   proceedings  are 
meetings,  &o.   ^f  ^^  absolutely  scandalous,  blasphemous,  or  indecent 
nature  Qi).     It   has  been   held  that  a  report  of   pro- 
ceedings, at  a  meeting  of  poor  law  guardians,  affecting 
an  individual,  must  not   be  considered  to   be   privi- 
44  k  45  Viet,    leged  (i) ;  but  with  regard  to  this  and  reports  of  other 
'  meetings,  it  has  now  been   provided   that  any  report 

published  in  any  newspaper  of  the  proceedings  at  a 
public  meeting  shall  be  privileged,  if  such  meeting 
M'as  lawfully  convened  for  a  lawful  purpose  and  open 
to  the  public,  and  if  such  report  was  fair  and  accurate 
and  published  without  malice,  and  if  the  publication 
of  the  matter  complained  of  was  for  the  public  benefit ; 

(e)  See  Starkie  on  Slander  and  Libel,  223  H  teq.  ;  see  also  Dwyer  y. 
Ewmonde^  Ir.  Reps.  2  Q.  B.  (Apps.)  243. 

(/)  Per  Lord  Kenyon  in  Dtbdin  v.  Swan,  I  Esp.  26,  dted  in  Addison 
on  Torts,  181. 

iff)  See  Starkie  on  Slander  and  Libel,  223  et  teq. 

(A)  See  Starkie  on  Slander  and  Libel,  193,  218.  But  it  has  been  held 
that  a  true  report  of  proceedings  in  a  Court  of  Justice  sent  to  a  newspaper 
by  a  person  who  is  not  a  reporter  on  the  staff  of  the  newspaper,  is  not 
absolutely  privileged,  and  if  it  be  sent  from  a  malicious  motiye  an 
action  will  lie  {SUvmi  v.  Sampsan,  L.  R.  5  £x.  53  ;  49  L.  J.  £x.  120 ; 
41  L.  T.  782. 

(i)  Purcdl  ▼.  Sowier,  2  C.  P.  D.  215  ;  46  L.  J.  C.  P.  308. 


OF  TOUTS  AFFECTING  THE  PERSON.  365 

provided  that  this  protection  shall  not  be  available  as 
a  defence  in  any  proceeding,  if  the  plaintiff  or  pro- 
secutor can  shew  that  the  defendant  has  refused  to 
insert  in  the  newspaper  in  which  the  report  containing 
the  matter  complained  of  appeared,  a  reasonable  letter 
or  statement  of  explanation  or  contradiction  by  or  on 
behalf  of  such  plaintiff  or  prosecutor  (A). 

Any  statement  made  by  an  advocate  in  the  course  of  statementu 
his  advocacy  is  absolutely  privileged,  and  this  even  ^  ^^^ 
although  uttered  by  the  advocate  maliciously  and  not 
with  the  object  of  supporting  the  case  of  his  client, 
and  though  uttered  without  any  justification  or  excuse, 
and  from  personal  ill-will  or  anger  towards  the  person 
defamed,  arising  out  of  a  previously  existing  cause, 
and  even  although  irrelevant  to  every  issue  of  fact 
which  is  contested  before  the  tribunal  (/). 

The  statements  of  a  witness  in  a  court  of  justice  or  statamenu  by 
before  a  select  committee  of  the  House  of  Lords  or  ^*  ***■••■• 
House  of  Commons  are  absolutely  privileged  (m),  and 
this  even  although  the  witness  goes  somewhat  beyond 
what  he  was  asked.      That  this  is  so  is  well  shewn 
by  the  case  of  Seaman  v.  Netherdift  (n).     The   facts  Yeoman  ▼. 
in  that  case  were  as  follows:   The  plaintiff  was  a  ^^^' 

solicitor,  and  had  attested  a  will,  which  was  after- 
wards called  in  question  in  the  Probate  Court.  The 
defendant,  who  was  an  expert  in  matters  of  writing, 
gave  it  as  his  evidence,  that  the  testator's  signature 
was  not  genuine,  but  the  jury  found  in  favour  of  the 
will.  Soon  afterwards  the  defendant  was  engaged  in 
another  case  as  an  expert^  and  being  cross-examined 
as  to  his  evidence  in  the  will  case,  he  added,  as  a 
gratuitous   statement,  to  justify  himself,   "  I   believe 


(k)  44  A;  45  Vict.  c.  60,  s.  2. 

(0  MunsUr  v.  Lamb,  1 1  Q.  B.  D.  588 ;  52  L.  J.  Q.  B.  726 ;  32 
W.  R  248. 

(m)  Qoffin  ▼.  DondLy,  6  Q.  B.  D.  307  ;  50  L.  J.  Q.  B.  30J ;  29  W.  R. 
44a 

(n)  2  C.  P.  Div.  S3 ;  46  L.  J.  C.  P.  128. 
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that  will  to  be  a  rank  forgery^  and  shall  believe  so 
to  the  daj  of  my  death."  This  was  the  defamation 
complained  of,  but  the  Court  decided  that  the  words 
fell  within  this  class  of  privileged  communications,  as 
being  words  spoken  in  the  course  of  evidence. 

Dmrkint  Y.  And  with  regard  to  what  will  be  a  court,  so  as  to 

^'  render  a  witness  not  liable  for  his  statements,  it  may 
be  noticed  that  it  has  been  decided  that  "a  court  of 
inquiry  instituted  by  the  commander-in-chief  of  the 
army,  under  the  Articles  of  War,  to  inquire  into  a 
complaint  made  by  an  officer  of  the  army,  is  such  a 
court,  and  therefore  that  statements,  whether  oral  or 
written,  made  by  an  officer  summoned  to  attend  before 
such  court,  are  absolutely  privileged,  even  although 
made  maid  fde  and  with  actual  malice,  and  without 
reasonable  and  probable  cause  (0). 

It  is  for  the  In  many  cases  of  what  are  alleged  to  be  privileged 
li*bfiSiOT  a*^^*  communications  on  the  ground  of  moral  or  social  duty, 
particoLir        jfc  jg  often  a  difficult  matter  to  decide  whether  or  not 

matter  m  .  •       j  i  <• 

privUeged.  there  IS  shewn  to  have  existed  such  a  duty  as  to 
render  the  communication  privileged ;  in  all  such  cases 
it  is  for  the  judge  to  decide  whether  the  principle  can 
be  applied  to  the  particular  case  (j>). 

Many  cases  In  cascs  of  alleged  privileged  communications,  how* 

^primd^aHe  ^^^^>  ^^  ^  usually  opcu  to  the  plaiutiflf  to  shew  that, 
appear  to  be  notwithstanding  that  the  communication  would  ordi- 
may  yet  on  uarily  be  privileged,  yet  the  defendant  has  been  guilty 
^to  oorbe.  ^^  actual  malice,  i,e.  malice  in  fact  {q).  Thus,  it  has 
been  pointed  out  that  a  master  is  privileged  in  giving 


(0)  Dawkifu  y.  Lord  Rokeby,  L.  R.  7  H.  L.  744 ;  42  L.  J.  Q.  B.  S. 
It  has  also  been  held  that  reports  made  by  a  military  officer  for  the  in- 
formation of  the  Commander-in-chief  are  privileged :  Dawkim  ▼.  Lord 
PauUt,  L.  R.  5  Q.  B.  94  ;  39  L.  J.  Q.  B.  53. 

(p)  Per  Erie,  G.J.,  in  Whiidey  y.  Adamt,  15  C.  B.  (N.S.)  418. 
Waller  v.  Lock,  7  Q.  B.  D.  619  ;  30  W.  K  18  ;  45  L.  T.  242.  Barriton 
V.  Frtuer^  29  W.  R.  652. 

{q)  Wright  v.  Wood(/ate,  2  C.  M.  A;  R.  573.    As  to  malice  in  fact, 

^  ante,  p.  355. 
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a  character  to  his  servant,  but  yet,  if  he  knowingly 
gives  a  false  character,  here  there  is  actual  malice,  and 
there  cannot  possibly  be  any  privilege. 

The  truth  of  a  libellous  imputation  affords  a  com-  The  truth  of 
plete  answer  to  any  action  for  damages,  because  the  J^^^j;*^^ 
action  is  brought  by  the  plaintiff  to  free  his  character  answer  in  a 
from  such  imputation,  which  he  cannot  be  entitled  to 
do  if  the  imputation  is  actually  true  (r) ;  and  where  the 
truth  of  the  imputation  is  not  thoroughly  and  strictly 
proved,  but  it  is  proved  substantially  or  to  a  great  extent, 
this,  though  not  sufficient  to  form  a  defence,  may  go  in 
mitigation  of  damages  (s).    libel  is,  however,  punishable.  Effect  of  the 
not  only  civilly,  but  also  criminally  by  indictment,  and  ^'m  **  * 


in  a 


in  some  special  cases  where  the  persons  libelled  are  in  o"™">*J. 

'^  ^  proeeoation 

some  public  office  or  position,  by  criminal  information  (t),  for  it. 
In  any  criminal  prosecution  the  truth  of  the  libel  was 
formerly  no  defence,  for  the  object  of  the  proceeding  is 
to  a  great  extent  the  preservation  of  public  peace  and 
good  order,  which  cannot  be  maintained  if  one  man  is 
allowed  to  publish  of  another  everything  that  may  chance 
to  be  true  of  that  person,  so  that,  whether  true  or  false, 
the  imputation  may  have  equally  mischievous  results, 
and  consequently  be  equally  a  public  wrong  (u).    This 
state  of  the  law  is,  however,  now  to  a  considerable  extent 
altered,  it  having  been  provided  that  the  truth  of  a  libel  6  &  7  Vict. 
shall  form  a  defence  to  a  criminal  prosecution  if  it  is  ®'  ^'  "•  ^' 
also  for  the  public  benefit  that  the  matters  complained 
of  should  be  published  (x). 

With  regard  to  criminal  proceedings  in  respect  of  a  Proviiiona  of 
libel,  it  has  been  provided  by  the  Newspaper  Libel  and  ^eo^^iau^' 
Registration  Act,  1881  (y),  that  no  criminal  prosecu- FJJ*^  ^^^'j"' 
tion  shaU  be  commenced  against  any  proprietor,  pub-  iog«  for  Ubei. 

(r)  Starkie  on  Slander  and  Libel,  20,  21. 

(«)  Chalmeri  y.  Shackdl,  6  C.  A;  P.  475- 

it)  See  Beg.  y.  Labouchert^  12  Q.  B.  D.  320 ;  53  L.  J.  Q.  B.  362 ; 
32  W.  R.  861. 

(11)  See  Starkie  on  Slander  and  Libel,  21. 

(x)  6  &  7  Vict,  a  96,  B.  6.  See  hereon  Beg,  y.  Labouchere,  14  Cox, 
C.  G.  419. 

(y)  44  A;  45  Viot  c.  6a 
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ProTiflion  of 
6  &  7  Vict. 
c.  96,  M  to 
Hpology  gene* 
rally. 


lisher,  editor,  or  any  person  responsible  for  the  publica- 
tion  of  a  newspaper,  for  any  libel  published  therein, 
without  the  written  fiat  or  allowance  of  the  director 
of  public  prosecutions  in  England,  or  Her  Majesty's 
attorney-general  in  Ireland,  being  first  had  and  obtained 
{z).  This  provision,  however,  has  been  decided  not  to 
apply  to  a  proceeding  by  way  of  criminal  information 
(a).  The  same  Act  also  provides  that  a  court  of  sum- 
mary jurisdiction  upon  the  hearing  of  a  charge  against 
such  a  person  for  a  libel  published  in  his  paper,  may 
inquire  into  evidence  as  to  whether  the  publication 
was  for  the  public  good,  and  whether  fair  and  accu- 
rate and  without  malice,  and  as  to  any  other  matter 
which  might  be  given  in  evidence  by  way  of  defence 
at  the  trial,  and  if  of  opinion  that  there  is  a  strong  or 
probable  presumption  that  the  jury  on  the  trial  would 
acquit  the  person  charged,  may  dismiss  the  charge  (h) ; 
and  also  that  if  the  libel  was  of  a  trivial  character,  the 
Court  may  cause  the  charge  to  be  reduced  into  writing 
and  read  to  the  person  charged,  and  then  address  a 
question  to  him  to  the  following  eflFect :  "  Do  you  desire 
to  be  tried  by  a  jury,  or  do  you  consent  to  the  case 
being  dealt  with  summarily  ? "  and  if  such  person 
answer  in  the  affirmative,  the  Court  may,  instead  of 
committing  him  for  trial,  summarily  convict  him,  and 
adjudge  him  to  pay  a  fine  not  exceeding  £$0  (c). 

The  statute  6  &  7  Vict  c.  96,  also  contains  two 
important  provisions  on  the  subject  of  libel,  besides  the 
one  already  mentioned.  The  first  of  such  provisions  is 
that  in  any  action  for  defamation  it  shall  be  lawful  for 
the  defendant  (after  notice  in  tvrUing  of  his  intention 
80  to  do  duly  given  to  the  plaintiff  at  the  time  of  filing 


(2)  44  A;  45  Vict,  a  60,  8.  3. 

(a)  Bag,  v.  Yalu,  11  Q.  R  D.  750 ;  52  L.  J.  Q.  B.  778 ;  48  J.  P.  102. 
Confirmed  on  appeal,  14  Q.  B.  D.  648 ;  54  L.  J.  Q.  B.  258. 

{h)  Sect  4.  ]5onnerly  a  magifttrate  bad  no  such  power.  Reg,  v. 
Carden^  5  Q.  B.  D.  I  ;  49  L.  J.  M.  C.  i ;  28  W.  R.  133  ;  Rtg,  v.  Flower$^ 
44  J.  P.  377. 

(c)  Sect.  5. 
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or  delivering  the  plea  (d)  in  such  action)  to  give  in 
evidence,  in  mitigation  of  damages,  that  he  made  or 
offered  an  apology  to  the  plaintiff  for  such  defamation 
before  the  commencement  of  the  action,  or  so  soon  after- 
wards as  he  had  an  opportunity  of  doing  so,  in  case  the 
action  shall  have  been  commenced  before  there  was  an 
opportunity  of  making  or  offering  such  apology  (e). 


The  other  of  such  provisions  is  that  in  an  action  Proviiion  of 
for  a  libel  contained  in  any  public  newspaper  or  other  c.  96,  J  u> 
periodical  publication,  it  shall  be  competent  for  the  pubiiiTii*  ws- 
defendant  to  plead  that  such  libel  was  inserted  therein  v^v^r,  &c. 
without  actual  malice  and  without  gross  negligence, 
and  that  before  the  commencement  of  the  action,  or  at 
the  earliest  opportunity  afterwards,  he  has  inserted  in 
such  newspaper  or  other  periodical  publication  a  full 
apology  for  the  said  libel,  or,  if  such  newspaper  or 
other  periodical  publication  shall  be  ordinarily  pub- 
lished at  intervals  exceeding  one  week,  that  he  has 
offered  to  publish  the  said  apology  in  any  newspaper 
or  other  periodical  publication  to  be  selected  by  the 
plaintiff  in  such  action;  and  that  every  such  defen- 
dant   shall  upon  filing  such  plea  be  at  liberty  to 
pay  into  court  a  sum  of  money  by  way  of  amends  for 
the    injury    sustained  by    the    publication    of    such 
libel  (/).    This  latter  provision  is  not,  however,  now  of 
the  importance  it  formerly  was,  as  under  the  Judicature 
practice,  money  may  be  paid  into  court  in  all  actions  (ff). 


(cO  Statement  of  defence  under  the  present  practice. 

(«)  Sect.  I.  The  statement  above,  and  the  notice  required,  must  not 
be  confused  by  the  student  with  the  seven  days'  notice  that  is  required 
to  be  given  under  Order  zxxvi,  rule  37,  to  entitle  a  defendant  who  does 
not  set  up  the  truth  of  the  libel  or  slander  to  give  in  evidence  at  the  trial 
the  circumstances  under  which  the  libel  or  slander  was  published,  or 
evidence  as  to  the  character  of  the  plaintiff  (see  Indermanr*8  Mftn^fvl  of 
Practice,  134). 

(/)  6  A;  V  Vict  c  96,  8.  2.  By  8  ft  9  Vict.  0.  75,  s.  2,  it  is  provided 
that  it  shaU  not  be  competent  for  a  defendant  to  plead  an  apology  as 
stated  in  the  text,  without  at  the  same  time  making  a  payment  of  money 
into  Court. 

iff)  Order  zxii.,  rale  I.    See  Indermaur's  Manual  of  Practice,  96. 

2  A 


370 


OF  TORTS  AFFECTING  THE  PERSON. 


An  action  for       An  actioo  of  libel  may  be  brought  at  any  time  within 
vlwu^twithin  SIX  years  of  the  publication  thereof  (A). 

six  yean. 

Liability  for         If  a  person,  to  whom  a  libel  is  published,  in  his  turn 
tion  oF  UbeL '  publishes  it  again,  he  is  liable  in  respect  of  it,  as  well 

as  the  original  libeller,  even  though  he  believed  it  to  be 

true  (i). 


DeftnitioD  of 
■lander. 


Slander  may  be  defined  as  the  malicious  defamation 
of  another  person,  not  in  writing,  but  simply  by  word 
of  mouih  (k).  For  ordinary  slander  the  only  remedy 
of  the  person  slandered  is  to  bring  an  action  for 
damages,  for  the  injury  done  to  him  is  not  so  great  as 
by  libel,  wliich,  being  iu  writing  or  the  like,  is  more 
lasting  and  permanent  in  its  nature,  while  slander, 
being  but  by  word  of  mouth,  is  from  its  very  nature 
Caaet  in  wLich  fleeting ;  but  in  some  exceptional  cases  of  slander,  e.^. 

a  criminal  .  .  *  ;,  -,,,,  «.  « 

proteeution  Where  the  words  used  are  seditious,  grossly  immoral 
sSnder/**'^  or  blasphemous,  or  addressed  to  a  magistrate  with 
reference  to  his  duties  or  whilst  he  is  performing  his 
duties,  or  uttered  as  a  challenge  to  fight  a  duel  or  to 
provoke  such  a  challenge,  a  criminal  prosecution  will 
lie  (/). 


Instances  of 
slander. 


As  to  what  words  will  be  sufficient  to  enable  a  person 
to  maintain  an  action  of  slander,  may  be  instanced 
words  imputing  a  crime  to  any  one,  as  generally  that 
he  is  a  thief,  or  particularly  that  he  has  committed 
such  and  such  a  wrongful  act,  but  it  is  not  necessary 
that  the  words  used  should  be  so  extreme  as  tliat, 
and  generally  speaking  any  defamatory  words  causing 
damage  will  give  rise  to  the  action.  On  the  other 
hand,  there  are  many  cases  of  words  merely  spoken 
which  confer  no  right  of  action,  although  had  they  been 


(h)  21  Jac.  I,  c  i6,  s.  3. 

(i)  M'Pherton  v.  VanitU^  10  B.  &  C.  273  ;  Tidman  v.  AindU,  10 
Ex.  63  ;  BoUeriU  v.  nhytehead,  41  L.  T.  588. 

{k)  For  various  definitiona  of  slander,  see  Starkie  on  Slander  and 
Libel,  3,  4. 

{l)  See  Starkie  on  Slander  and  Libel,  587. 
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written  they  would  have  done  30  (m).  Words  made 
use  of  expressing  simply  a  suspicion  (n),  or  charging 
another  with  having  evil  desires  and  inclinations,  but  not 
stating  that  they  have  been  brought  into  action,  are  not 
actionable  (0) ;  but  if  they  go  beyond  that,  and  charge 
another  with  actually  having  evil  principles,  then  it 
seems  they  are  ( j>). 

The  facts  to  be  proved  in  an  action  of  slander  are  FMto  to  be 
generally  three,  viz. :  i.  The  uttering  of  the  slanderous  SSioiffor*" 
words;  2.  The  malice  of  the  defendant;  and  3.  The'^*"^**^- 
damage  caused  to  the  plaintiff. 

The  first  point  involves  the  question  of  whether  or  What  words 
not  the  words  are  really  defamatory ;  and  to  render  matory.  *  * 
them  so  they  must  be  such  that,  if  not  the  whole 
world,  at  any  rate  some  persons  would  have  taken 
them  in  a  defamatory  sense  (9).  The  question  as 
to  the  meaning  of  the  words  used  is, — in  what  sense 
did  the  person  uttering  them  mean  them  to  be  under- 
stood? (r).  But  although  words,  if  they  stood  by 
themselves,  might  be  defamatory  and  actionable,  yet 
it  is  quite  possible  that  they  may  be  controlled  by 
other  words  made  use  of  at  the  same  time,  so  as  to 
prevent  them  having  the  ordinary  usual  and  primary 
meaning  that  they  otherwise  would  have  had  (5). 

The  malice  that  is  required  is  only  malice  in  a  legal  ^e  malice 
sense,  which  is  implied  if  the  uttering  of  the  defama-  on^y  maUee 
tory  words  is  proved  (t).  ^^' 


in 


We  have  stated  that  the  third  essential  of  proof  Speciaidamaj^e 
in   all  actions  of  slander  is  the   damage  caused  byS^n^C^*^ 

— for  slander. 

(m)  FAnton  ▼.  StuaH,  I  T.  R.  748. 

(n)  SimmimtY.  Mitehellj  6  Ajpip,  Cas.   156;   50  L.  J.  P.  C.  II;  29 
W.  R.  401. 

(0)  Barriaon  v.  iSSfratton,  4  Bsp.  218. 

(p)  Prince  ▼.  BowCf  1  Bro.  P.  0.  64. 

iq)  AnU,  p.  360. 

(r)  Jiead  v.  Ambrufge,  6  C.  &  P.  30& 

(«)  ShipUif  y.  TodhurUer,  7  0.  &  P.  680. 

(0  As  to  malioe  in  fact  and  malice  in  law,  see  ante,  p.  355. 
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Except  in 
threo  oases. 


I.  Imputing 
a  criminal 
offence. 


2.  Imputing 
nu  nft»ctious 
disorder. 


3.  Imputing 
laooupeience 
in  a  trade, 
profession,  or 
employment. 


the  defamatory  words ;  for,  generally  speaking,  unless 
the  slander  has  been  prodactive  of  damage,  no  action 
lies,  in  which  respect  slander  differs  from  libel ;  for  in 
the  former  we  have  pointed  out  that  the  plaintiff  will 
at  any  rate  be  entitled  to  a  nominal  verdict,  although 
he  may  not  give  one  atom  of  evidence  that  the  libel 
has  caused  him  any  injury  {u).  In  some  few  cases 
this  is  also  so  in  slander ;  and  when  so,  the  words  used 
are  said  to  be  words  actionable  in  themselves,  and  they 
are  as  follows  (x). 

1.  Where  a  criminal  offence  (y),  or  actual  conviction 
thereof,  is  imputed,  and  it  is  not  necessary  that  the 
crime  should  be  technically  described,  for  any  words 
by  which  it  would  ordinarily  be  understood  are  suffi- 
cient (z) ;  nor  is  it  necessary  to  particularly  specify 
any  crime ;  it  is  sufficient  if  a  person  says  he  has  a  right 
to  have  another  punished  (a).  General  terms  of  abuse, 
such  as  rogue,  rascal,  scoundrel,  &c.,  are  not  words 
actionable  in  themselves,  for  they  do  not  impute  any 
precise  and  definite  offence  punishable  in  the  courts  of 
justice  (6). 

2.  Where  the  words  used  impute  to  the  plaintiff  a 
contagious  or  infectious  disorder,  which  may  have  the 
effect  of  excluding  him  from  society  (c),  e.g,  the  leprosy 
or  the  itch.  It  is  not,  however,  sufficient  to  say  that  a 
person  has  at  some  past  time  had  such  a  disorder  (d). 

3.  Where  the  words  used  impute  to  the  plaintiff 
some  incompetence  in  his  office,  trade,  profession,  or 
calling,  or  tend  to  injure  or  prejudicially  affect  him 
therein.    Thus,  words  imputing  to  a  solicitor  in  any 


(«)  Anu,  pp.  358,  35?-  ^        ^  ,  .^  , 

(x)  See  Starkie  on  Slander  and  Libel,  70. 

(y)  It  need  not  be  an  indidabU  offence,  see  Wtbb  v.  Sevan,  1 1  Q.  B.  D. 
609  ;  52  L.  J.  Q.  B.  544  ;  49  L.  T.  201. 
(s)  Coleman  t.  Oodwin,  3  Doiw.  9a 
(a)  FrancU  ▼.  Boote,  3  M.  ft  W.  191. 
(6)  Starkie  on  Slander  and  Libel,  74. 

(c)  Ibid.  108,  109. 

(d)  Carilake  v.  MapUdaram,  2  T.  R.  473. 
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way  that  he  is  a  knave  («),  or  that  he  deserves  to  be 
struck  off  the  rolls  (/),  come  within  this  category.  So, 
also,  to  say  of  a  doctor  that  none  of  the  other  medical 
men  in  the  town  will  meet  him,  is  in  itself  actionable  (g), 
and  so  are  words  imputing  indigent  circumstances  to  a 
banker  (h).  The  great  criterion  to  ascertain  whether 
or  not  words  do  come  within  this  heading  is,  do  they 
directly  touch  or  affect  the  plaintiff  in  his  office,  trade, 
profession,  or  calling  ?  If  they  do,  then  they  are  action* 
able  in  themselves  (i). 

To  render  words  actionable  in  themselves  as  coming 
within  this  third  class,  it  matters  not  how  humble  the 
calling  or  employment  of  the  plaintiff  may  be;  thus, 
menied  servants  have  been  held  entitled  to  maintain  an 
action  for  words  spoken  against  them  in  their  employ- 
ment without  any  proof  of  special  damage  (k). 

It  is  only    important  to  prove  that  words  come  Proof  of  special 
within  one  of  these  three  classes  when  special  damage  ever,  aiwayl 
cannot  be  proved;  and,  of  course,  proof  of  special ^^JJ,^^^^ 
damage  is  when  possible  always  given  for  the  purpose  the  lake  of 

-  .  •        ^1  i.     J?  .  1       J  increasing  the 

of  increasing  the  amount  of  the  damages.  damages. 

The  truth  of  slanderous  matter  will  form  a  perfect  The  tmth  of 
defence  to  any  action  in  respect  of  it  on  the  like  Answer  to  an 
principle  that,  as  has  been  stated  (/),  the  truth  of  a  *****^"  ^^'^  **• 
libel  may  be  set  up  as  a  defence  to  an  action  for 
damages.     This  point  is  extremely  well  put  in   Mr. 


(«)  Day  ▼.  Btdler,  3  Wils.  59. 

(/)  Per  Kenyon,  C.J.,  Phillips  y.  Jansen,  2  Eap.  624. 

Ig)  SovUhee  v.  Denny t  i  Ex.  196. 

{h)  Jtobiruon  v.  MarcharUf  7  Q.  B.  918. 

(«)  Starkie  on  Slander  and  Libel,  119 ;  see  Black  v.  BvrU,  Ir.  Reps. 
2  Q.  6.  D.  10. 

{k)  Oonnara  v.  Justice,  13  Ir.  C.  L.  R.  451.  In  addition  to  the  three 
cases  given  above  in  which  an  action  of  slander  may  be  maintained 
without  proof  of  special  damage,  it  may  be  mentioned  that  calling  a 
woman  a  whore,  or  otherwise  imputing  unchastity  to  her,  is  by  itself 
actionable  in  the  City  of  London  courts ;  and  so  calling  a  woman  a 
strumpet  in  the  city  of  Bristol  is  actionable  there  by  the  custom  of  the 
place.     See  Fisher's  G.  L.  Digest  (tit.  "  Defamation  "). 

(0  Jnte,p.  367. 
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Starkie's  work  on  Slander  and  Libel  (m),  as  follows: 
"  It  is  essential  to  the  claim  for  damages  that  the  im- 
putation should  be  false;  for,  as  in  point  of  natural 
justice  and  equity,  no  one  can  possibly  have  any  claim 
or  title  to  a  false  character,  so  also  would  it  be  contrary 
to  the  principles  of  public  policy  and  convenience  to 
permit  a  man  to  make  gain  of  the  loss  of  that  reputa- 
tion which  he  had  forfeited  by  his  misconduct.  Inforo 
consderUicB  it  is  no  excuse  that  the  slander  is  true; 
but  in  compassion  to  men's  infirmities,  and  because  if 
the  words  spoken  are  true  the  individual  of  whom 
they  are  spoken  cannot  justly  complain  of  any  injury, 
the  law  allows  the  truth  of  the  words  to  be  a  justifi- 
cation in  an  action  for  slander." 


PriTileged 

communioa- 

tions. 


The  remarks  that  have  been  made  under  the  head  of 
libel  on  the  subject  of  privileged  communications  apply 
equally  to  cases  of  slander  (n). 


Scandalum 
magneUum, 


A  special  and  peculiar  kind  of  defamation  occurs 
in  what  is  oalled  scandalum  magnatum,  of  which  it  is 
sufficient  to  say  that  it  consists  in  the  spreading  of 
false  reports  against  peers  and  certain  high  officers  of 
the  realm,  and  that  it  is  subjected  to  peculiar  punish- 
ments by  various  ancient  statutes  (p). 


Limitation  for      -^^  actiou  for  slaiidcr  may  be  brought  at  any  time 

Mtionof  within  two  years  after  the  uttering  of  it  (p). 

Apenon  ^  porson   repeating  a  slander   uttered  by  another 

repeating  a  renders  himself  liable  in  respect  of  it,  and  cannot  in 

slander  is  '' 

liable  a*  if  he  any  Way  discharge  himself  by  giving  up  the  name  of 

lUtorer  of  it.  ^^®  author  or  first  utterer  of  it,  for  both  are  liable  (q). 


(m)  Page  69. 

(n)  See  aide,  pp.  362-367. 

(o)  See  Brown's  Law  Diet.  475. 

(p)  21  Jaa  I,  c.  16,  8.  3.  As  to  the  construction  put  upon  this  pro* 
▼ision,  see  Starkie  on  Slander  and  Libel,  382,  383. 

iq)  M*Phenon  v.  DanieU,  10  B.  k  C,  273 ;  Tidman  v.  Aindie,  10 
Ex.  63 ;  BcUeriU  t.  Whytehead,  41  L.  T.  588. 
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The  differences   between   libel    and    slander    have  Differences 
appeared  in  discussing  respectively  each  of  those  torts,  ^a^gSIiaer!^ 
and  all  that  is  therefore  necessary  under  this  third 
heading  is  to  summarize  those  differences.     Tliey  are 
as  follows: 

1.  There  is  the  difference  in  the  very  nature  of  the 
two  torts  which  appears  from  tlieir  respective  defini- 
tions (r). 

2.  Libel,  from  its  nature,  is  of  a  more  lasting^  and 
slander  of  a  more  fleeting  character,  so  that  libel  is  a 
tort  of  a  more  serious  nature  than  is  slander  (s). 

3.  It  is  not  essential  to  prove  special  damage  in  an 
action  of  libel  (t),  but  it  is  in  slander,  except  in  the 
three  cases  already  given  (u). 

4.  Libel  is  punishable  both  civilly  and  criminally, 
but  slander,  generally  speaking,  only  civilly  (x). 

5.  Libel  is  by  statute  barred  after  six,  but  slander 
after  two,  years  (y). 


"An  action  of  seduction  is  in  our  law  founded  upon  v.  Sedaction 

nnd  loss 
services. 


a  fiction — the  basis  of  this  action  when  brought,  even  **"    °**  ^ 


by  a  father,  to  recover  damages  for  the  seduction  of 
his  daughter,  having  been  from  the  earliest  times  uni- 
formly placed,  not  upon  the  seduction  itself,  which  is 
the  wrongful  act  of  the  defendant,  but  upon  the  loss 


(r)  Ante,  pp.  358,  370. 

(f)  AnU,  p.  37a 

(0  Ante,  pp.  358,  359. 

(u)  AnU,  pp.  371,  372,  where  these  three  cases  are  stated. 

{x)  Anie,  pp.  367,  37a  It  may  be  noticed  that  in  both  libel  and 
slander,  in  addition  to  the  ordinary  civU  remedy  by  an  action  for 
damages,  if  there  is  a  libel  or  slander  threatened,  or  if  it  is  of  a  con- 
tinuing character,  and  affects  property,  or  tends  to  injure  a  person 
in  his  business,  an  injunction  may  be  granted  to  restrain  it  ThorUy*t 
CattU  Food  Co,  V.  Mauam,  14  Oh.  D.  763  ;  28  W.  R.  966 ;  Thoma9  v. 
WUliama,  14  Ch.  D.  864 ;  49  L.  J.  Oh.  605  ;  28  W.  R  983 ;  Herman 
Loog  V,  Bean,  26  Oh.  D.  306  ;  53  L.  J.  Ch.  1 128  ;  32  W.  R.  994. 

(y)  AnU,  pp.  370,  374. 
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of  service  of  the  daughter,  in  which  service  the  parent 
is  supposed  to  have  a  legal  right  or  interest  It  has, 
accordingly,  always  been  held  that  in  an  action  for 
seduction  loss  of  service  must  be  alleged,  and  must  be 
proved  at  the  trial,  or  the  plaintiff  will  fail,  notwith- 
standing the  production  of  evidence  conclusive  as 
regards  the  guilt  of  the  defendant ;  for  the  wrong  done 
by  his  act  the  law  does  not  esteem  per  se  as  an  injuria, 
using  that  word  in  its  strict  sense,  but  merely  as 
damnum  sine  injuria,  for  which,  consequently,  an  action 
will  not  lie  *'  (z). 

The  action  of       The  foregoing  quotation  shews  lucidly  enough  the 

noUor*the*     nature  of  the  action  commonly  called  an  action  of 

■eduction,  but  scduction.     From  it  the  student  will  carefully  observe 

service.  that  although  the  action  is  said  to  be  "for  seduction," 

yet  this  is  not  strictly  correct ;  it  is  really  for  the  loss  of 

service  that  ensues  from  the  antecedent  act  of  seduction, 

and  is  tlierefore  so  called,  but  a  parent  or  other  person 

has  no  lemedy  simply  because  his  daughter  or  other 

relative  has  been  seduced  (a).     This  may  have  injured 

him  substantially  in  his  position  or  in  his  feelings,  yet 

it  is  not  what  the  law  considers  as  a  legal  injury,  but 

constitutes  an  instance  of  the  rule  already  explained  (h), 

that  damnum  sine  injuria  will  not  be  sufficient  to  enable 

a  person  to  maintain  an  action. 

Volenti  not!  ft      Again,  a  woman  canndt  herself  maintain  any  action 

injuria.  ^^  rcspcct  of  her  own  seduction,  for  'she  has  been  a 

consenting  party,  and  the  maxim  of  our  law,  Volenti 

rum  jU  injuria^  deprives  her  of  any  remedy  she  might 

but  for  its  existence  have  had  (c). 

The  fiction  Did  the  law  stop  here,  there  would,  therefore,  be  no 

lidSon^'of"** "°  remedy  for  the  tortious  act  of  seduction,  but— as  stated 
•eduction  ii     in  commencing  the  subject — this  action  is,  in  our  law, 

.    (c)  Broom*B  Corns.  86, 87.  As  to  Damnum  tine  injuria,  see  ante,  pp.  4,  5. 
(a)  Sathenoaite  v.  Duertt,  5  East,  47,  n. 
(6)  Ante,  pp.  4,  5. 
(e)  See  Broom's  Legal  Maxims,  262  et  teq. 
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founded  upon  a  fiction,  which  is  that,  although  the 
person  seduced  cannot  maintain  any  action,  nor  can 
a  parent  in  his  character  of  parent,  yet  any  person, 
whether  parent  or  not,  between  whom  and  the  seduced 
party  the  relationship  of  master  and  servant  exists,  may 
sue  for  the  loss  of  service  that  ensues  from  the  preg- 
nancy and  illness  consequent  on  the  seduction,  whereby 
the  person  is  deprived  of  the  services  that  should  have 
been  rendered  to  him,  and  to  wliich  he  was  entitled  (d). 

This  action,  therefore,  can  be  maintained  by  a  person  iniexunai  eases 
who  is  purely  and  simply  a  master ;  but  this  is  not  the  ©urcluru  »re" 
usual  class  of  case  that  occurs,  for  in  such,  practi-  ^^«"  *  pwent 

^  sues. 

cally,  the  damages  the  master  would  recover  would  be 
but  small.    The  actions  of  seduction  usually  occurring 
in  our  courts  are  where  a  parent  or  other  person  sues 
for  the  seduction  and  consequent  loss  of  service  to  him 
of  his  daughter  or  other  relative;  and   here,  though 
he  has  to  make  out  a  state  of  service  as  existing  be- 
tween himself  and  the  person  seduced,  yet  this  being 
made  out  technically,  substantial  damages  may  be  given 
to  the  plaintiflf  very  far  beyond  any  real  injury  done 
by  the  loss  of  service,  as  a  solatium  to  the  feelings 
of  the  plaintiff,  and  increased  in  amount  according 
to  the  conduct  of  the  seducer.     The  jury,  also,  un-  The  jory  in 
doubtedly,  in  most  cases  of  seduction,  look  to  the  fact  seduction^' 
that,  although    the  action  is  nominally  for  loss  of  P^u"^\^??^. 
service,  yet,  substantially,  or  probably,  it  is  chiefly  for  tiai  object  of 
the  benefit  of  the  seduced  herself,  it  being,  at  any  rate,  *^®  **'****"' 
the  only  means  she  has  of  obtaining  such  remedy  from 
the  seducer  (e). 

In  every  action  of  seduction  the  points  to  be  proved  Points  to  be    1 

.V  •  proved  in  an 

are  three,  viz. :  '  Rction  of 

sedaction. 


(d)  Addison  on  Torts,  533. 

{e)  Except  indeed  a  bastardy  summons  for  the  maintenance  of  the 
child,  as  to  which  see  35  &  36  Vict  c  65.  Also  of  course  practically, 
In  an  action  for  breach  of  promise  of  marriage,  if  there  has  also  been 
seduction,  that  may  go  to  increase  the  damages. 
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1.  The  fact  of  the  seduction  and  consequent  illness 
and  loss  of  service. 

2.  That  the  relation  of  master  and  servant  existed 
between  the  plaintiff  and  the  party  seduced ;  and 

3.  The  damages  sustained. 

With  reference  to  the  first  and  third  points,  it  has 
already  been  pointed  out  that  it  is  not  the  actual  act 
of  seduction  which  really  gives  rise  to  the  action,  but 
the  illness  and  loss  of  service,  and  that  the  jury  liave  a 
What  win       very  wide  discretion  in  awarding  damages.     The  second 
J^ftion  of  *^'^  point  remains,  as  to  what  will  be  sufficient  proof  of  the 
master  and      relationship  of  master  and  servant,  and  as — as  has  also 
enable  a  been  pointed  out — it  is  not  in  simple  cases  of  ordinary 

m  this  action.  Service  that  the  action  is  usually  brought,  but  in  cases 
of  parent  and  child,  in  which  it  is  wanted  to  establish  a 
technical  service,  it  is  sometimes  not  easy  of  determi- 
nation whether  or  not  that  relationship  can  be  said  to 
exist. 

It  ta  not  neoes-  It  is  not  at  all  necessary  to  shew  that  the  seduced 
thS  tbe^*^  ^^'^  actually  employed  in  a  regular  routine  of  duty  (/), 
seduced  was  in  for  **  Very  slight  evidence  of  actual  service,  such  as 
routine  of"  milking  cows,  making  tea,  nursing  children,  will  suffice 
serTice.  ^  prove  the   fact  of   actual   service.     And   where   a 

daughter  is  shewn  to  have  been  living  with  her  father 
at  the  time  of  the  seduction,  forming  part  of  his  family, 
and  liable  to  his  control  and  demand,  service  will  be 
presumed,  and  proof  of  acts  of  actual  service  will  be 
unnecessary  "  (^).  Where  the  plaintiffs  daughter  was 
seduced  in  his  house  and  service  in  Ireland  and  the 
day  after  left  the  country,  pursuant  to  prior  arrange- 
ments, for  America,  and  whilst  in  service  there,  finding 


(/)  See  GrigUht  v.  Tedgen,  15  C.  B.  344;  Torrenee  v.  Gibbifu,  $ 
Q.  B.  297  ;  Ritt  V.  Faux,  32  L.  J.  Q.  B.  386. 

(g)  Add^n  on  Torta,  534;  and  as  to  the  Utter  statement  in  the 
text,  see  Maunder  ▼.  Venn,  M.  &  M.  323 ;  Jonet  v.  Broten,  i  Esp.  217  ; 
Fwrt9  ▼.  Wilton ,  I  Peake,  77 ;  and  per  Coleridge,  J.,  Ttirrtnee  v.  (JibbiuM, 
5  Q.  B.  300. 
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herself  pregnant,  returned  to  Ireland  to  the  house  of 
her  sister,  where  she  was  confined,  and  after  her  con- 
finement she  returned  to  the  house  of  the  plaintiff,  it 
was  held  that  there  was  evidence  to  go  to  the  jury 
of  loss  of  service  sufficient  to  sustain  the  plaintiff's 
action  (A). 

And  this  relationship  of  master  and  servant  must  The  relation- 
be  shewn  to  have  existed  not  only  at  the  time  of  the  Jncf  ser^'nt  "^ 
illness  and  loss  of  service,  but  also  at  the  time  of  the  "^M*^* 
seduction  (i),  upon  the  principle  that  a  master  taking  time  of  the 
a  servant  who  has  already  been  seduced,  takes  her  »«<^^«*»«"- 
with  the  injury   already   done — it  is   not   an   injury 
committed  during  the  time  of  his  rights  over  her. 

The   fact  of  the  seduced  party  being  a    married  An  action  maj 
woman  does  not  prevent  the  action,  for,  provided  she  is  forThe'wduc-^ 
separated  from  her  husband  and  living  with  and  serv-  *io»>  ?'  ** 
ing  her  parent  or  other  person  who  brings  the  action,  woman, 
without  any  interference  on  the  part  of  the  husband, 
the  plaintiff's  rights  are  just  the  same  as  if  she  were 
not  married  {k).     But  if  a  daughter  is  in  a  house  of 
her  own,  the  fact  of  her  father  being  there  with  her 
consent,  cannot  place  her  in  a  subordinate  position  so 
as  to  confer  on  him  any  right  of  action  (/) ;  and  if  she 
is  away  in  actual  service  to  some  third  person,  and 
does  not  come  home  regularly,  but  only  occasionally, 
although  she  then  renders  services,  this  cannot  give 
the  parent  any  right  to  bring  the  action  (m) ;  but  if 
she  is  generally  at  home,  and  simply  away  making  a 
temporary  visit  when  the    seduction   or   the  illness 
occurs,  here  the  parent  has  his  right  of  action,  because 
he  has  a  right  to  call  for  her  services  (n). 

If  the  person  seduced  is  actually  and  substantially  in 


(h)  Long  V.  KeighUey,  11  Ir.  Reps.  G.  L.  221. 
(i)  DavUi  V.  WUliamt,  10  Q.  B.  729. 
(k)  Harper  v.  Luffkint^  7  B.  &  G.  387. 
d)  Maniey  v.  FiOti,  29  L.  J.  G.  P.  79. 
(m)  T/umpion  v.  Bou,  29  L.  J.  Ex.  i. 
(n)  Grijitkt  v.  Teetgen,  15  G.  B.  344. 
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Effect  of  a  the  Service  of  her  seducer  when  the  seduction  takes 
Tn'ihe'aervice  place,  no  One  wiU  have  any  right  to  maintain  the  action, 
of  her  Mducer.  unlcss,  indeed,  the  girl  has  been  fraudulently  lured 
away  from  her  home  and  taken  into  service  for  the 
purpose  of  seduction,  in  which  case  the  parent  or  person 
standing  in  loco  parerUis  will  still  have  his  remedy, 
because  such  a  fraudulently  arranged  service  does  not 
put  an  end  to  the  relationship  of  master  and  servant 
that  before  existed.  In  all  such  cases  it  will  always  be 
a  question  for  the  jury  whether  there  was  a  bond  fide 
service  between  the  girl  and  the  defendant  (if  there 
was  a  bond  fide  service,  the  verdict  must  be  for  the  de- 
fendant), or  whether  the  service  was  arranged  simply 
and  expressly  for  the  purposes  of,  and  with  a  view  to 
the  accomplishment  of  the  seduction  (if  it  was  so 
arranged,  the  plaintiff  will  still  be  entitled  to  a  verdict, 
notwithstanding  such  service  (0) ). 

If  the  plaintiff  It  will  always  be  a  good  defence  to  an  action  of  this 
condiwt  ^*       kind,  that  the  plaintiff  has  by  his  own  conduct  brought 

thelSduction*  *^^^^^  *'^®  ®^^^  ^®  complaius  of,  e,g.  if  he  has  encouraged 
he  cannot  any  improper  intimacy  between  the  parties,  or  has 
MJtion  for*it.    introduced  the  person  seduced  to,  or  encouraged  her 

acquaintance  with,  persons  of  a  known  loose,  dangerous, 

or  immoral  character  (jp). 

Seduction,  but  If  a  defendant  proves  that,  although  he  seduced  the 
the  father  of  woman,  yet  he  was  not  the  father  of  the  child  of  which 
chUdT^'*^^  *   she  was  delivered,  no  action  lies  against  him  (y). 

An  action  for  There  are  also  cases  in  which  an  action  can  be 
!;^bImSn?'inai°tained  for  loss  of  services  arising  quite  otherwise 
tained  quite  than  by  seductiou,  for  "  every  person  who  knowingly 
•eduction.  and  designedly  interrupts  the  relation  subsisting  be- 
tween master  and  servant  by  procuring  the  servant  to 
depart  from  the  master's  service,  or  by  harbouring  him 


(0)  See  Addison  on  Torts,  535,  536,  and  remarks  of  Abbott,  G.J.,  in 
Speight  V.  Olivrerti,  2  Stark.  495,  there  quoted  and  referred  to. 
(p)  See,  as  an  instance  of  this,  Rrddie  v.  Seocltf  i  Peake,  316. 
\q)  Eager  v.  Orimwood,  16  L.  J.  £x.  236. 
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and  keeping  him  as  servant  after  he  has  quitted  his  place 
and  during  the  stipulated  period  of  service,  whereby 
the  master  is  injured,  commits  a  wrongful  act,  for 
which  he  is  responsible  in  damages  "  (r).  Thus,  in  the 
case  of  Lumley  v.  (hfe  (s),  the  plaintiff  alleged  in  his  Lamity  ▼. 
declaration  that  he  was  lessee  and  manager  of  the  ^^^' 
Queen's  Theatre,  and  that  he  had  agreed  with  one 
Johanna  Wagner  to  perform  in  his  theatre  for  a  certain 
time,  with  a  condition  that  she  should  not  sing  or  use 
her  talents  elsewhere  during  the  term  without  the 
plaintiff's  consent  in  writing ;  that  the  defendant  know- 
ing these  facts,  and  maliciously  intending  to  injure  the 
plaintiff  as  lessee  and  manager  of  the  theatre,  whilst 
the  agreement  with  Wagner  was  in  force,  and  before 
the  expiration  of  the  term,  enticed  and  procured  her 
to  refuse  to  perform,  by  means  of  which  enticement 
and  procurement  of  the  defendant,  Wagner  wrongfully 
refused  and  did  not  perform  during  the  term.  On  de- 
murrer, the  Court  held  that  this  shewed  a  good  cause 
of  action  in  the  plaintiff,  and  that  an  action  lies  for 
maliciously  procuring  a  breach  of  a  contract  to  give 
exclusive  personal  service  for. a  time  certain,  equally 
whether  the  employment  has  commenced  or  is  only  in 
fieri,  provided  the  procurement  be  during  the  sub- 
sistence of  the  contract  and  produces  damage,  and  that 
to  sustain  such  an  action  it  is  not  necessary  that  the 
employer  and  employed  should  stand  in  the  strict  rela- 
tion of  master  and  servant  {t), 

(r)  Addison  on  Torts,  532. 
(«)  2  EIL  &  B.  224 ;  22  L.  J.  Q.  B.  463. 

(<)  See  also  Bowen  ▼.  UoU,  6  Q.  B.  D.  333  ;  50  L.  J.  Q.  B.  305 ;  29 
W.  R  367. 
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CHAPTER  VI. 

OF  TORTS  ARISING  PECULIARLY  FROM  NEGLIGENCE. 

Many  matters  In  the  foregoing  pages  many  matters  dependiug  on 
ilavefiiciden.   uegUgence  have  incidentally  been  touched  on,  as,  for 
treit^*? .      instance,  particularly  in  the  chapter  on  Bailments,  and 
prior  pages,      therein  of  Ck)mmon  Carriers,  which  subject  mostly  in- 
volves negligent  breaches  of  duties  on  the  part  of  the 
bailee  (a).    The  design  of  the  present  chapter  is  to 
treat  particularly  of  the  subject  of  Negligence,  intro- 
ducing some  matters  that  have  been  before  casually 
mentioned,  and  some  that  have  not  been  treated  of 
at  all. 

There  must  Negligence  producing  damage  to  another  is  in  all 
"ome  obUga-  cascs  a  ground  of  action  to  the  party  sufifering  thereby, 
tion  on  the      provided  there  is  some  obligation  on  the  part  of  the 

pnrtofthe  ,.         ^  ^  1         ^1  .  ^       , 

negligent  negligent  person  to  use  care ;  but  the  question  of  what 
person  to  use   gj^^^  ^yQ  considered  negligence  so  as  to  render  a  person 

What  is  liable  therefor  is  a  question  of  fact  for  the  jury,  sub- 

queH^on^of '  *  j^ct  to  Tulcs  of  law  or  of  commou  sense,  according  to 
fnct  fur  H  jury,  which  the  measure  of  culpable  negligence  varies  as  the 
circumstances  of  each  particular  case  differ;  for  in 
some  cases  a  person  is  liable  only  fur  very  extreme  acts 
of  negligence,  in  others  for  very  slight  acts  of  negli- 
gence (6) ;  thus,  to  again  refer  to  the  subject  of  bail- 
ments, we  have  seen  that  a  remunerated  bailee  is 
liable  for  ordinary  negligence,  whilst  a  mere  voluntary 
bailee  is  liable   only  for   acts    amounting    to    gross 


(a)  As  to  which  see  ante,  part  I  ch.  iv.  11 3-1 21. 
(6)  See  Brown's  Law  Diet,  tit  *'  Negligence,'*  362. 
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negligence  (c).  A  person,  too,  may  be  liable  not  only 
for  acts  of  negligence  done  in  his  own  proper  person, 
but  also  by  those  whom  he  employs,  under  the  maxim, 
Qui  fdcit  per  alium  facit  per  se  (rf),  for  this  is  only 
reasonable — the  person  employing  has  the  selecting 
of  those  whom  he  employs,  and  if  he  employs  negli- 
gent, careless,  or  unskilful  persons,  it  is  only  fair  and 
proper  that  he  should  be  liable  for  their  negligence, 
carelessness,  or  unskilfulness. 

The  subject  of  Negligence  may  be  conveniently  con-  Mode  of 
sidered  under  the  following  heads,  viz. :  Mbjlct""**^" 

1.  Negligence  causing  injury  to  the  person. 

2.  Negligence  causing  injury  to  property,  real   or 
personal 

3.  Defences  to  an  action  for  negligence. 

If  a  person,  through  negligent  driving,  runs  over  or  i.  Negligence 

,,  ...  I.     •    T   -ii     r  t-  •    •  caii»ing  injury 

otherwise  injures  any  person,  be  is  liable  for  such  injury,  to  the  penon. 
and  this  equally  so  whether  the  driving  is  by  himself, 
or  by  his  coachman  or  other  servant,  and  whether  he  is 
at  the  time  in  the  vehicle  or  not,  provided  always  that 
in  the  case  of  a  servant  being  the  driver,  he  is  acting 
in  the  course  of  his  duty ;  for  if  this  is  not  so — as  if 
the  servant  takes  out  the  vehicle  contrary  to  his  mas- 
ter's orders — then  the  master  is  not  liable  (e).  If, 
however,  the  servant  is  out  in  the  course  of  his  duty, 
and  then  merely  disobeys  his  master's  instructions,  in 
some  way,  as  by  driving  by  a  different  route  than  what 
he  was  told  to,  the  master  is  nevertheless  liable,  though 
it  is  otherwise  if  the  servant,  though  originally  out  in 
the  course  of  his  duty,  afterwards  starts  off  on  an  inde- 


(c)  AfUe,  pp.  107, 108,  and  cases  of  Coggi  v.  Bernard^  i  S.  L.  C.  199, 
and  Wilton  v.  SreU,  1 1  M.  ft  W.  1 13,  there  quoted. 

(d)  See  Broom's  Legal  Maxims,  799  et  teq.  ;  Broom's  Corns.  721-732. 
{t)  M^ManuM  y.  CrUkeU,  i  East,  106. 
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pendent  enterprise  of  his  own  (/).  And  generally  a 
master  or  principal  is  liable  civilly  for  all  his  servant's 
or  a<:ent's  torts  whilst  acting  in  the  course  of  his  master's 
or  principal's  authority,  for  qui  facit  per  aliumfacU  per 
se  ;  but  if  the  act  complained  of  is  not  within  the  scope 
of  his  authority,  or  incident  to  the  ordinary  duties  of 
his  employment,  he  is  not  liable  (cj),  A  master  or 
principal  is  not  liable  criminally  for  his  servant's  or 
agent's  acts,  unless  he  directed  the  same  to  be  done. 


LiabUity  inthe  Where  a  Vehicle  is  let  out  by  a  job-master  to  a  person 
▼eifide  let  who  appoints  his  own  coachman,  here,  generally  speak- 
******  ing,  the  job-master  is  under  no  liability,  for  the  coach- 

man is  not  his  servant,  but  the  servant  of  the  person  to 
whom  the  vehicle  is  let  (A).     In  all  cases  in  which  it  is 
desired  to  make  one  person  liable  for  the  negligent  act 
of  another,  it  is  essential  to  shew  that  the  person  guilty 
of  the  negligence  actually  stood  in  the  position  of  servant 
Or  in  the  ease  or  agent  to  the  Other  (i) ;  and  it  has  therefore  been  held 
proprietors,      that,  as  the  provisions  of  the  Hackney  Carriage  Acts  do 
not  necessarily  impose  upon  cab  proprietors  and  drivers 
the  relation  of  master  and  servant,  where  by  the  terms 
of  the  contract  between  them  the  relation  of  master  and 
servant  is  not  established,  they  are  primarily  in  the  posi- 
tion of  bailor  and  bailee  only,  and  the  proprietor  is  not 
liable  in  an  action  for  damages  caused  by  the  negligent 
conduct  of  the  driver  (A),  though  under  special  circum- 
Or  in  the  case  stances  it  may  be  and  often  is  otherwise  (Z).     Upon  the 
contTMtor.       same  principle,  where  a  contractor  for  building  or  other 
purposes  employs  a  sub-contractor  to  carry  out  the 


(/)  8Un^  r.  AtkUm,  L.  R.  4  Q-  B.  476 ;  38  L.  J.  Q.  B.  223.  MiteheU 
T.  CrwswdUr^  22  L.  J.  C.  P.  100.     See  AddiBon  on  Torts,  loa 

ig)  StevenM  v.  Woodwird,  6  Q,  B.  D.  318 ;  50  K  J.  Q.  B.  231 ;  29 
W.  R.  506. 

{h)  Laugher  ▼.  Pointer,  5  B.  &  C.  547 ;  Q^arman  y.  BumeU,  6  Bl 

&  W.  499. 
(t)  Butler  T.  Hunter,  31  L.  J.  Ex.  214. 
ik)  King  ▼.  Spur,  30  W.  R.  152. 

[I)  VenMa  ▼.  SmUh,  2  Q.  B.  D.  279 ;  46  L.  J.  Q.  B.  470 ;  25  W.  R 
84 ;  Powle»  y.  Hilder,  4  W.  R.  492 ;  6  E.  &  B.  207 ;  Fcmier  ▼.  Lock, 
R9O.  P.  751;  23W.  R.415. 


t 
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work,  who  in  his  turn  employs  his  servants,  the  original 
contractor  is  not  liable  for  the  negligence  of  such 
servants  (m)«  So,  if  a  person  instructs  builders  or  other 
workmen  to  pull  down  or  alter  his  house,  or  do  other 
work  of  a  lawful  and  not  necessarily  dangerous  char- 
acter, he  is  not  liable  for  their  acts  of  negligence 
committed  in  the  course  of  such  work  being'^done  (n) ; 
but  if  the  work  the  contractor  is  employed  to  do  may  Dangerous 
naturally  involve  risk  or  injury  to  another,  he  has  a  ^^^^' 
duty  cast  on  him  to  see  that  reasonable  care  or  skill  is 
used  by  the  contractor,  and  he  will  be  liable  for  any 
want  of  this  in  the  same  manner  as  if  he  were  doing 
the  work  himself,  for  he  cannot  rid  himself  of  responsi- 
bility by  delegating  the  performance  to  a  third  person  (p). 
And  if  any  work  is  actually  completed,  and  afterwards.  Completed 
through  the  negligent  way  in  which  it  has  been  done^  ^*'**" 
an  injury  happens  to  a  person,  then  the  owner  may  be 
liable ;  so  that,  for  instance,  where  the  plaintiff  came 
to  races,  and  paid  money  for  the  privilege  of  viewing 
such  races  from  a  stand  erected  for  that  purpose,  and 
was  injured  through  the  negligent  manner  in  which  it 
had  been  constructed,  it  was  held  that  the  defendant 
who  caused  its  erection  and  received  the  money  for 
admission  was  liable  in  respect  of  such  injuries  (p). 
If,  however,  money  is  not  paid  in  such  a  case,  but 
the  persons  are  received  as  visitors,  it  would  be  the 
same  as  a  man  receiving  visitors  at  his  own  house, 
as  to  which  the  law  is,  that  he  is  not  liable  for  any 
injury  happening  to  them  from  some  defect  of  which  he 
himself  is  not  aware ;  though,  if  he  is  aware  of  the 
defect,  and  such  defect  is  not  necessarily  observable, 
it  is  his  duty  to  warn  the  guest,  and  if  he  fails  to  do 
so,  then  he  will  generally  be  liable  (q). 


im)  CftUhbertaanr.  Pargorui,  12  G.  B.  304;  Murwy  ▼.  Cut-rie,  L.  1{. 
6  C.  P.  24. 

(n)  Butler  ▼.  Hunter,  31  L.  J.  lEz.)  214. 

(0)  Hughea  v.  PerciwU^  S  App.  Gas.  443 ;  52  L.  J.  Q.  V*.  719;  31 
W.  R.  726. 

(p)  Francit  v.  CoehrtU,  L.  R.  5  Q.  B.  184 ;  Ibid.  501. 

(9)  C6UU  V.  Selden,  L.  R.  3  G.  P.  495 ;  SouihcoU  v.  Stanley,  i  H.  & 
N.  247. 

2  B 
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Liability  in 
respect  of 
datifferouB 

gOOUfl. 


Or  animals. 


If  a  pei^son  deposits  with  a  carrier  or  other  bailee 
goods  of  a  dangerous  character,  and  neglects  to  disclose 
that  fact  to  such  carrier  or  other  bailee,  he  is  liable  for 
the  consequences  (r) ;  and  if  a  person  negligently  en- 
trusts any  machine,  implement,  or  animal  to  a  person 
unfit  to  take  charge  of  it  or  to  manage  it,  who  from 
his  unfitness  does  some  injury,  the  person  entrusting  it 
to  him  is  liable  (a).  And  the  same  principle  applies 
where  a  person  negligently  leaves  about  anything  of  a 
dangerous  character,  or  which  may  do  injury,  for  he  is 
liable  for  all  the  reasonable  and  probable  consequences 
arising  from  his  negligence  {t).  If  a  person  keeps 
some  animal  of  a  naturally  ferocious  nature,  as  a  lion 
or  a  bear,  he  is  liable  for  any  injury  such  animal  may 
do ;  but  if  not  naturally  of  such  a  nature — e.g.  a  dog 
' — then  to  render  the  owner  liable  for  an  injury  done  to 
a  person,  proof  not  only  of  the  animal's  viciousness 
must  be  given,  but  also  of  the  scienter  or  knowledge  of 
the  owner  of  such  viciousness  (u).  Proof,  however,  of 
such  scienter  in  the  case  of  injuries  to  sheep  or  cattle 
is  not  now  necessary  {x). 


An  action  for       Where  the  negligence  complained  of  arises  out  of  a 

be^mafnuin^  contract,  pcrsons  besides  the  other  contracting  party 

SveofMv^"   may,  nevertheless,  sometimes  maintain  an  action  in 

privity.  rcspcct  of  it,  which  fact  depends  upon  the  principle 

that  privity  is  not  at  all  requisite  to  support  an  action 

ex  delicto  {y) ;  thus,  a  medical  man  may  be  liable  for 

the  negligent  treatment  of  his  patient,  although  he 

was  not  called  in  by  the  patient,  and  was  not  to  be 

remunerated  by  him  (2;). 

Nuisances  arising  from  negligence  frequently  cause 


(r)  Farrtnt  v.  Bama,  31  L.  J.  C.  P.  139;  Br€ts8  v.  Maitiand,  6 
K.  &  B.  470. 

(<)  Dixon  y.  BiU,  5  M.  &  S.  19S. 

(t)  Lynch  V.  Nurdvoy  L.  R.  I  Q.  B.  36 ;  IUid>g€  v.  CMtwin,  5  C.  & 
P.  192. 

(u)  Sandert  v.  Teape,  51  L.  T.  263 ;  48  J.  P.  757. 

(x)  28  8l  29  Vict  c.  60 ;  see  hereon  ante,  p.  325. 

(y)  Ante,  pp.  295,  296,  and  cases  there  cited. 

(2)  AnU,  p.  198 ;  Oladwdl  v.  SUggail,  5  Bing.  N.  C.  733. 
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direct  injuiy  to  the  person;  e,g.,  if  in  the  course  of  injuricB f rom 
necessary  excavation  to  public  roads  a  heap  of  stones  is  *'^*"^"*^®*- 
negligently  left  lying  there,  this  constitutes  a  nuisance, 
and  a  person  falling  over  such  stones  and  being  thereby 
injured  has  a  right  of  action  (a).    And  although  any  iDjurieBariNing 
one  has  certainly  a  right  within  due  bounds  to  do  what  oMpiacer*^ 
he  likes  on  his  own  property,  yet  if  he  has  dangerous 
holes,  shafts,  pits,  wells,  or  the  like,  thereon,  which 
he  is  or  ought  to  be  aware  of,  it  is  his  duty  to  protect 
any  one  coming  lawfully  on  his  premises ;  and  if  a 
person  so  lawfully  coming  thereon,  through  not  being 
properly  warned,  guarded,  and  protected  against  such 
dangerous  places,  falls  in  them,  or  in  any  way  injures 
himself  through  them,  the  proprietor  is  liable,  unless 
the  person  with  due  caution  or  care  might  have  himself 
prevented  the  accident  (&)• 

In  a  recent  case  the  plaintiff  had  been  employed  by  iJ'Aiiity 
a  shipowner  to  paint  a  ship,  and  the  defendant  had  fauUjr  erection 
been  employed  by  the  shipowner  to  put  up  a  staging  ^^  *>**i^^"*«- 
round  the  ship  for  the  purpose  of  the  painting.  The 
plaintiff,  owing  to  a  defect  in  the  staging,  fell  and  was 
injured.  The  defect  was  not  of  such  a  character  as  to 
render  the  place  manifestly  dangerous,  so  that  it  would 
appear  no  action  could  have  been  maintained  against 
the  shipowner  under  the  principle  stated  in  the  last 
paragraph,  but  it  was  sought  to  render  the  person 
liable  who  erected  the  staging.  It  was  held  that  privity 
being  in  no  way  essential  in  an  action  of  tort,  the 
plaintiff  could  recover  damages  against  him,  as  the 
plaintiff,  being  lawfully  engaged  on  the  vessel,  the  de- 
fendant was  under  an  obligation  to  him  to  take  reason- 
able care  that  the  staging  was  in  a  fit  and  proper  state, 
and  that  for  the  neglect  of  such  duty  the  defendant  was 
liable  to  the  plaintiff  (c). 


(a)  See  EUU  y.  Skefield  Oat  Conmmert"  Co,,  2  £.  &  B.  767. 

(6)  Indermaur  v.  3anu»,  L.  R.  i  C.  P.  274;  Burchdl  v.  HkkiMton, 
50  L.  J.  Q.  B.  10 1.    Addison  on  Torto,  2S4. 

{c)  Heaven  v.  Pender,  11  Q.  B.  D.  503 ;  52  L.  J.  Q.  B.  702 ;  49 
L.  T.,  reversing  the  decision  in  the  Ck>urt  below. 
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Liability  for  It  is  provided  by  statute  {d),  that  it  shall  not  be 
ari8h?g  from  lawful  for  any  person  to  sink  any  pit  or  shaft,  or  to 
au  engine,  &c.,  gp^Q^  Qp  cause  to  be  erected  any  steam-engine,  gin,  or 

erected  near  a  i^  o       »  o     » 

public  road.  Other  like  machine,  or  any  machinery  attached  thereto^ 
within  the  distance  of  twenty-five  yards,  nor  any 
windmill  within  fifty  yards,  from  any  part  of  any 
carriage-way,  or  cart-way,  or  turnpike-road,  unless  the 
same  shall  be  within  some  house,  building,  wall,  or 
fence  sufficient  to  screen  the  same  from  such  way  or 
road,  so  as  to  make  it  not  dangerous  to  passengers,, 
horses,  or  cattle.  Within  these  prescribed  distances 
it  is  no  answer  to  an  action  for  any  injury  arising  there- 
from to  shew  that  the  person  injured  was  a  trespasser  at 
the  time  he  sustained  the  injury  (e).  Subject,  how- 
ever, to  the  foregoing,  a  person  is  not  liable  for  an 
injury  happening  to  one  who  is  a  trespasser  at  the- 
time  (/) ;  and  when  an  excavation  is  made  beyond  the 
before-mentioned  distance  of  twenty-five  yards  from  a 
way  or  road,  and  does  not  immediately  adjoin  any  foot- 
path or  public  way  of  passage,  so  as  to  render  it  neces- 
sarily dangerous  to  the  public,  and  a  person  must 
become  a  trespasser  before  he  can  reach  such  excavo-^ 
tion,  the  owner  of  the  land  is  not  guilty  of  what  the 
law  considers  negligence  through  not  fencing  it  off,  and 
is  not  liable  to  any  person  injured  through  it  {g). 

Where  an  Where  the  injury  complained  of  is  caused  by  the 

by  wvemrone  negligence  of  several  persons,  the  party  injured  may 
or  all  Duiy  be  maintain  his  action  against  any  one  or  all  of  them  (A) ; 
and  if  he  chooses  to  sue  one  only  of  them,  that  one 
has  no  right  of  contribution  against  the  other  or  others 
of  them,  although  such  other  or  others  may  have  been 
equally  guilty  with  him  (unless,  indeed,  it  is  some  neg- 
ligence arising  out  of  contract),  for  there  is  no  contri- 


(d)  5  &  6  Wm.  4,  c  50,  8.  70,  extended  by  27  &  28  Vict.  c.  75. 

(e)  Addison  on  Torts,  566. 

(/)  See,  however,  as  to  the  setting  of  man-trap9,  spring-traps,  dog> 
traps,  &a,  Addison  on  Torts,  124,  125. 
Q)  Addison  on  Torts,  566. 
{h)  Mortton  v.  Uardern,  4  B.  &  C.  223. 
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bution  between  wroDgdoers,  the  rule  being  ex  tuiyi 
ca^tsd  rum  oritur  actio  (t). 

The  liability  of  carriers  of  passengers  for  injuries  The  liAbiiity  of 
done  to  them  in  the  course  of  the  carrying  turns  entirely  JiSSwnJers 
upon  the  point  of  negligence,  their  duty  and  contract  <Jo^nds 
being  to  carry  safely  and  securely  so  far  as  by  reason-  the  ^ueitiun  of 
able  care  and  forethought  is  possible,  and  if  they  in  any  '^^^^^k®"^®- 
y^Sij  fail  in  this  they  are  liable  (k).    It  is  not,  therefore, 
in  every  case  of  an  injury  to  a  passenger  that  the  carrier 
will  be  liable,  for  he  does  not  in  any  way  warrant  a 
passenger^s  safety,  and  when  he  has  done  everything  that 
prudence  can  suggest  an  accident  may  still  happen ;  thus 
there  may  be  some  latent  defect  in  the  vehicle  which 
causes  the  accident,  and  which  it  was  impossible,  with 
the  exercise  of  all  due  care,  caution,  and  skill,  to  have 
discovered  (I).     Negligence  is,  therefore,   always  an 
essential  of  an  action  against  a  carrier  of  passengers ; 
but  although  this  is  so,  yet  if  the  vehicle  is  at  the  what  is 
time  of  the  injury  being  done,  under  the  control  of  the  pro!jf  Jf*^^ 
carrier,  negligence  is  primd  facie  presumed  from  this  uegiigenw. 
very  circumstance,  and  the  onus  of  proof  will  lie,  in 
the  first  place,  on  the  carrier  to  explain  and  shew  that 
there  was  really  no  negligence  on  his  part  (m). 

Although  a  person,  therefore,  has  always  had  a  right  Actio  penon- 
of  action  for  an  injury  done  to  him  through  the  negli-  cuw  ocwnS. 
gence  of  another,  yet  if  the  injury  was  so  excessive  as 
to  actually  cause  his  death,  the  person  guilty  of  or 
responsible  for  the  negligence  escaped  from  his  lia- 
bility to  an  action,  upon  the  principle  that  it  was  an 


(i)  Merrywealther  v.  Nixan^  2  S.  L.  C.  546 ;  8  T.  R  186.  See  also 
ante^  p.  298. 

{h)  AnUj  p.  121. 

(0  Redkeady.  Midland  By.  Co,,  L.  R.  2  Q.  B.  412 ;  Ibid.  4  Q.  B. 
379.  As  to  the  warranty  that  is  implied  when  a  vehicle  is  let  out, 
that  it  is  fit  for  the  purpose,  see  Hyman  v.  Nye,  6  Q-  B.  D.  685,  aiUt 
p.  lOI. 

{m)  Plannery  v.  WaUrford  and  Limerick  Ry.  Co.,  1 1  Ir.  Reps.  (C.L.)  30. 
As  to  what  will  be  evidence  of  negligence,  see  Slattery  v.  Dublin,  dec., 
Jiy.  Co.,  10  Ir.  Reps.  (C.L.)  256,  affirmed  in  House  of  Lords,  Ir.  Reps. 
2  Q.  B.  D.  (Apps.)  319. 
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action  personal  to  the  individual,  and  he  having  died 
there  was  no  one  to  maintain  it,  the  right  to  bring  it 
having  ended  with  his  decease,  the  maxim  being,  Actio 
personalis  moritur  cum  persond  (n).  The  law  upon 
this  point  has,  however,  been  altered  by  an  Act  intituled 
''An  Act  for  compensating  the  Families  of  Persons 
killed  by  Accidents/'  and  generally  known  as  Lord 
Campbeirs  Act  (p). 

Proviiioni  of  By  that  Act  it  is  enacted  :  "  That  whensoever  the 
belli  AclT  ^^^J^  <^f  *  person  shall  be  caused  by  wrongful  act, 
9  &  lo  Vict,  neglect,  or  default,  and  the  act,  n^lect,  or  default  is 
^  ^  '  such  as  would,  if  death  had  not  ensued,  have  entitled 

the  person  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case 
the  person  who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such 
circumstances  as  shall  in  law  amount  to  a  felony  ''  {p). 
Time  forbi  ii  g-  Every  such  action,  the  Act  provides,  shall  be  brought 
iijg  action,  ko.  ^^^  ^j^^  executor  or  administrator  of  the  person  deceased 

within  twelve  calendar  months  after  the  death  of  such 
deceased  person  (q)  ;  and  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  (which  term  is  to  include  father, 
mother,  grandfather,  grandmother,  stepfather,  and  step- 
mother), and  child  (which  term  is  to  include  son, 
daughter,  grandson,  granddaughter,  stepson,  and  step- 
daughter), of  the  deceased  (r).  Only  one  action  is  to  be 
brought  in  respect  of  the  same  subject-matter  of  com- 


(n)  See  Broom's  Legal  Maxims,  855  et  tai. 

(0)  9  &  10  Vict  a  93,  amended  by  27  k  28  Vict.  c.  95.  The  provi- 
sions  of  these  Acts  oonBtitate  the  great  exception  to  the  maxirn^  Actio 
pertanalit  moritur  cum  pertonA  ;  but  see  other  exceptions,  ante,  pp.  303, 
336.     See  also  now  the  Employers'  Liability  Act,  1880,  43  &  44  Vict. 

c  42,  poH,  pp.  ^94-397- 

(f )  9  &  10  Vict,  c  93,  s.  I. 

(9)  9  ft  10  Vict.  c.  93,  SB.  I,  2,  3. 

(r)  Sectfi.  2,  5.  The  expression  "child"  does  not  include  an  illegiti- 
mate child.     IHckinfon  r.  North- Eastern  Py,  Co.,  33  L,  J.  Ex.  91. 
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plaint  (s),  and  the  plaintiff,  executor,  or  administrator 
must  deliver  to  the  defendant  or  his  solicitor  full  par- 
ticulars of  the  person  or  persons  for  the  benefit  of  whom 
the  action  is  brought,  and  of  the  nature  of  the  claim  in 
respect  of  which  damages  are  sought  to  be  recovered. 
All  damages  recovered,  after  deducting  any  costs  not 
recovered  from  the  defendant,  are  to  be  divided  amongst 
the  before-mentioned  relatives  in  such  shares  as  shall 
be  found  and  directed  by  the  jury  (/). 

The  provision,  however,  that  the  action  must  be  Amendment  of 
brought  by  the  executor  or  administrator  has  been  ind  as.vict?  o 
amended  by  a  subsequent  statute  (u),  which  provides  95« 
that  if  there  shall  be  no  executor  or  administrator  of 
the  deceased,  or  if  the  action  is  not  brought  by  such 
executor  or  administrator  within  the  first  six  of  the 
twelve  months  allowed,  then  it  may  be  brought  in  the 
name  or  names  of  all  or  any  of  the  persons  for  whose 
benefit  the  executor  or  administrator  would  have  sued. 
And  it  has  been  held  that  an  action  can,  under  this 
provision,  be  sustained  by  any  of  such  persons,  thougli 
brought  within  six  calendar  months  of  the  death,  if 
there  be  at  the  time  no  executor  or  administrator  of 
the  deceased  (x). 

An  action  cannot  be  maintained  under  Lord  Camp-  Haighy.Boyai 
bell's  Act  where  the  deceased,  if  he  had  survived,  would  p^^^J^ 
not  have  been  entitled  to  recover ;  so  that  where  a  person 
entered  into  a  contract  with  a  steam  packet  company, 
under  which  he  became  a  passenger,  and  which  contract 
provided  that  the  company  should  not  be  liable  for 
injuries  happening  from  perils  of  the  sea  or  default  of 
a  pilot  or  master,  and  the  ship  came  into  collision  with 
another  vessel  and  the  passenger  was  drowned,  it  was 
decided  that  as  he  could  not  have  recovered  for  any 


(«)  Sect  3. 

(0  Sect.  4. 

(u)  27  &  2S  Vict  c.  95»  s.  I. 

(«)  BUUran  v.  Bof/neU,  4  L.  R.  Ir.  74a 
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injury  had  he  lived,  neither  could  his  personal  repre- 
sentativea  sue  in  respect  of  the  damage  caused  by  his 
death  (y). 

Contribatory  All  the  general  rules  of  law  which  govern  ordinaiy 
negligence.  actions  for  negligence  by  the  person  actually  injured 
apply  to  this  kind  of  action ;  so  that,  for  instance,  where 
by  reason  of  the  person's  contributory  negligence  («) 
he  could  not  have  himself  maintained  any  action, 
neither  can  his  representatives  (a). 

The  damageB  In  giving  damages  in  actions  under  Lord  Campbell's 
aw*lfr^in  an  ^^^»  *^®  J^U  ^^  limited  to  Considering  the  actual 
tf*'°°«Slf *'  pecuniary  loss  suffered  by  the  persons  for  whose  benefit 
the  action  is  brought ;  they  cannot  speculate  on  the 
advantages  that  might  have  resulted  to  such  persons 
had  the  deceased  not  been  killed,  nor  can  they  look  to 
the  grief  caused  to  such  persons  and  the  injury  done 
thereby  to  their  feelings,  but  they  may  consider  the 
fair  loss  of  comforts  and  conveniences  through  the 
decease  of  the  head  of  a  family  (b). 

Ko  action  can  And  if  the  deceased  has  during  his  lifetime  brought 
iTtfc^dSowuMjd  *^  action  and  recovered  damages  for  the  injury  done 
jip  daring  to  him,  or  has  made  some  arrangement  with  the  causer 
reeeiTed  or  causers  of  the  injury  for  compensation  to  him,  and 
compeniation.  rgceiygd  satisfaction   thereunder,  no    action    can    be 

brought  under  Lord  Campbell's  Act  (c). 

Injury  from  If  a  pcrsou  travelling  by  rail,  thinking,  on  the  train 
■hooting^^  stopping,  that  it  has  arrived  at  his  station  and  that  he 
platform.        should  therefore  alight,  does  so,  and  by  reason  of  its 


(y)  liaigh  v.  Royal  Mail  Steam  Packet  Co.,  52  L.  J.  Q.  13.  640 ;  49 
L.  T.  802  ;  48  J.  P.  23a 

(z)  Contributory  negligence  b  dealt  with,  pott,  pp.  404-407. 

(a)  Watling  ▼.  OaHler,  L.  R.  6  Ex.  73 ;  see  judgment  in  Ptyor  v. 
Great  Northern  Hy,  Co^  2  B.  &  S.  767. 

(6)  Prankiin  ▼.  SoWth-EaHem  Ry,  Co.,  3  H.  &  N.  21 1  ;  Pryor  v.  Great 
Northern  Ry.  Co.,  aupra ;  Bourhe  v.  Cork  and  Macroom  Ry,  Co.,  4  L.  R. 
Ir.  682 ;  HoUeran  v.  Ragnell  (No.  2),  6  L.  R  Ir.  333.  Addison  on 
Torts,  551,  552.    See  further  hereon,^oi^  part  iii.  eh.  L  pp.  431,  432. 

(e)  Read  ▼.  Great  EoMtem  Ry.  Oi.,  L.  R  3  Q.  B.  556. 
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having  overshot  the  platform,  or  otherwise,  he  is  thereby 
injured,  the  company  are  liable  if  he  had  fair  reason 
for  believing  that  it  was  at  the  station,  and  that  he 
might  and  ought  to  get  out  (d). 

It  has  been  pointed  out  (e)  that  a  person  is  fully  a  maater  was 
liable  for  the  acts  of  those  whom  the  law  denominates  Sabi^J^^ftJ,^ 
his  servants,  under  the  maxim,  Quifacit  per  aliumfacU  m^ry  done  t.i 
per  86,  but  to  this  rule  there  has  been  until  lately  one  another 
very  important  exception,  which  still  exists  to  a  certain  ^7 wmm^n* 
extent,  and  it  was  this,  viz.,  that  if  the  person  injured  employment, 
was  also  a  servant  acting  in  the  course  of  a  common 
employment   with  the  servant  guilty  of  negligence, 
here  the  master  was  under  no   liability   (/).     The 
reasoning  upon  which  this  exception  was  founded  was  Reason  of  this, 
this :  that  the  servant  in  entering  on  his  employment 
saw  and  contemplated  all  the  risks  he  would  or  might 
run,  and  agreed  to  include  them  all  in  his  wages,  and 
also  that  he  has  identified  himself  with  the  other  servants 
acting  in  the  common  employment ;  so  that  just  as  where 
an  injury  to  a  servant  has  happened  through  his  own 
negligence  he  can  have  no  remedy  against  his  employer, 
so  although  the  injury  does  not  happen  to  him  but  to 
his  fellow-servant,  yet  it  is  just  the  same  (//).    In  all 
such  cases  as  this,  however,  it  is  manifestly  the  duty  of 
the  master  to  provide  competent  fellow-servants  and 
proper  tackle  and  machinery  for  the  servants  to  work 
with,  and  in  so  far  as  he  fails  in  doing  this,  and  through 
his  not  doing  it  the  injury  occurs,  he  will  be  liable  as 
if  the  person  had  been  a  stranger  (h). 


(d)  Poy  V.  London,  Brighton,  and  South  Coatt  Ry,  Co,,  18  C.  B.  (N.S.) 
225  ;  Cockle  v.  South-Eoitem  Ry.  Co,,  L.  R  5  G.  P.  457  ;  L.  R.  7  G.  P. 
(Ex.  Gh.)  331 ;  RcUmn  v.  Notth-EasUrn  Ry.  Co.,  2  Q.  B.  D.  85. 

ie)  Ante,  p.  384. 

(/)  PrietUy  ▼.  Fowler,  3  M.  &  W.  i ;  Winterbottom  v.  Wright,  10  M. 
&  W.  109 ;  Tunney  v.  Midland  Ry,  Co.,  L.  R  i  G.  P.  290. 

ig)  See  Butchinwn  y,  York,  iL-c.  Ry.  Co,,  5  Ex.  351  ;  Barton  A  I 
Coal  Co,  y.  Reid,  3  Maoq.  H.  L.  Gaaes,  266 ;  Lorell  y,  BoweU,  I  G.  P.  D. 
161 ;  45  L.  J.  G.  P.  387. 

(A)  Ibid.  ;  Wifmm  ▼.  Merry,  L.  R  I  Scotch  App.  326  ;  Roberti  v. 
Smtth,  26  Lu  J.  Ex.  319  ;  Senior  v.  Ward,  28  L.  J.  Q.  B.  139. 
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The  aervants'  The  words  "  common  employment "  used  in  the  pre- 
helcUng^^'  ceding  paragraph  will  have  been  noticed  by  the  student^ 

emSHment  *^^  ^^^  *^^^  ^®  °^^®^  understand  that  if,  although  the 
persons  are  fellow-servants,  yet  they  are  not  acting  in  the 
course  of  a  common  employment,  i.e.,  are  not  employed 
in  duties  of  something  of  the  like  nature,  the  exception 
will  not  apply,  and  the  master  will  still  be  liable  (t). 

Provisions  of  Howevcr,  this  former  important  exception  of  liability 
Lufmty  Act,  ^^  ^^^»  ^  ^  great  extent,  been  done  away  with  by 
1880.  '  the  Employers'  Liability  Act,   1880  (A),  which  pro- 

vides that  where,  after  ist  January  1881,  personal 
Sect.  I.  injury  is  caused  to  a  workman  (/)  by  reason  of:  (i.) 

Any  defect  in  the  condition  of  the  ways  (m),  worke^ 
machinery  (n),  or  plant  connected  with  or  used  in  the 
business  of  the  employer ;  (2.)  The  negligence  of  any 
person  in  the  service  of  the  employer  who  has  any 
superintendence  entrusted  to  him  whilst  in  the  exercise 
of  such  superintendence  (p) ;  (3.)  The  negligence  of  any 
person  in  the  service  of  the  employer  to  whose  orders 
or  directions  the  workman  at  the  time  of  the  injury 
was  bound  to  conform  (p),  and  did  conform,  where  such 
injury  resulted  from  his  having  so  conformed ;  (4.)  The 


(»)  Smith  y.  StieU,  L,  R.  10  Q.  B.  125 ;  and  see  WiUon  v.  Meny, 
L.  R.  I  Scotch  Apps.  326 ;  Lovell  y.  Howell,  i  G.  P.  D.  161 ;  45  L.  J. 
C.  P.  387  ;  Conway  v.  Bdfaat  Ry,  Co,,  li  Ir.  Reps.  (O.L.)  345. 

{h)  43  &  44  Vict.  0.  42.  This  Act  only  remains  in  force  until  31 
Dec.  1887,  and  end  of  then  next  session,  unless  otherwise  determined 
by  Parliament. 

\l)  As  to  the  meaning  of  the  expression  ''workman,"  which  is  very 
wide,  see  sect.  8,  which  provides  that  it  shall  include  a  railway  servant 
and  any  person  to  whom  the  Employers  and  VTorkmen  Act,  1875  (3^  ^ 
39  Vict  c.  90,  s.  10),  applies.  An  omnibus  conductor  has  been  held 
not  to  come  within  tMs  description  {Morgan  v.  London  General  OmnibuM 
Co.,  13  Q.  B.  D.  832 ;  53  L.  J.  Q.  B.  3^2  ;  32  W.  R.  759.  See  al«o 
Siuart  V.  Evans,  31  W.  R.  706 ;  49  L.  T.  138). 

(m)  See  M*GiJin  v.  Palmer't  Shipbuilding  Co.,  10  Q.  B.  D.  5 ;  52  L. 
J.  Q.  B.  2$;  31  W.  R.  118. 

(»)  This  includes  original  unsuitability  of  machinery  {Heske  v. 
Samudaon,  12  Q.  B.  D.  30 ;  53  L.  J.  Q.  B.  45 ;  49  L.  T.  474 ;  Cripp$ 
V.  Judge,  13  Q.  B.  D.  582  ;  M  L.  J.  Q.  B.  517 ;  33  W.  R  35).- 

(0)  See  Shaffert  v.  General  Steam  I^favigatitm  Co.,  10  Q.  B.  D.  356  ; 
52  L.  J.  Q.  B.  260 ;  31  W.  R  656;  Otbome  v.  Jackmm,  11  Q.  B.  J\ 
619  ;  48  L.  T.  642. 

(p)  As  to  this  expression  see  Bunker' v.  Midland  Ry.  Co.,  31  W.'  R. 
231  ;:47  L.  T.  476. 
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act  or  omissioii  of  any  pereon  in  the  service  of  the 
employer  done  or  made  in  obedience  to  the  rules  or 
bye-laws  of  the  employer,  or  in  obedience  to  particular 
instructions  given  by  any  person  delegated  with  the 
authority  of  the  employer  in  that  behalf;  (5.)  The 
negligence  of  any  person  in  the  service  of  the  employer 
who  has  the  charge  Or  control  {q)  of  any  signal  points, 
locomotive  engine,  or  train  upon  a  railway  (r),  the  work- 
man, or  in  case  the  injury  results  in  death,  the  legal 
personal  representatives  of  the  workman,  and  any 
persons  entitled  in  case  of  death,  shall  have  the  same 
right  of  compensation  and  remedies  against  the  em- 
ployer, as  if  the  workman  had  not  been  a  workman  of, 
nor  in  the  service  of  the  employer,  nor  engaged  in  his 
work  (a).  This  provision  is,  however,  subject  to  this : iroviso.by 
that  a  workman  shall  not  be  entitled  to  any  right  of 
compensation  or  remedy  against  the  employer  in  any 
of  the  following  cases,  viz.:  (i.)  Under  provision  above 
numbered  (i),  unless  the  defect  therein  mentioned  arose 
from,  or  had  not  been  discovered  or  remedied  owing  to 
the  negligence  of  the  employer  or  of  some  person  in 
the  service  of  the  employer,  and  entrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works,  machinery,  or 
plant  were  in  proper  condition;  (2.)  Under  provisions 
above  numbered  (4),  unless  the  injury  resulted  from 
some  impropriety  or  defect  in  the  rules,  bye-laws,  or  in- 
structions therein  mentioned;  provided  that  where  a 
rule  or  bye-law  has  been  approved  or  has  been  accepted 
as  a  proper  rule  or  bye-law  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  or  by  the  Board  of  Trade, 
or  any  other  department  of  the  Government  under  or 


iq)  See  Oibha  ▼.  Oreai  WuUm  By.  Cb.,  12  Q.  B.  D.  208 ;  53  L.  J.  Q. 
B-  543 ;  32  W.  R.  329 ;  Cox  ▼.  OretU  WtaUm  Btf.  Co,,  9  Q.  B.  D.  106 ; 
30  W.  R  816. 

(r)  This  has  been  held  to  include  a  temporary  railway  laid  down  by 
a  contractor  for  the  purpose  of  the  construction  of  works  {Doughty  r. 
Firbank,  lo  Q.  B.  D.  358 ;  52  I*  J.  Q.  B.  480;  48  L.  T.  530)  j  but  a 
steam  crane  fixed  on  a  trolly,  and  propelled  by  steam  along  a  set  of^ 
rails  when  it  is  desired  to  moTe  it,  has  been  held  not  to  be  a  loco- 
motive engine  within  the  meaning  of  the  above  'provisions  {Murpky  v. 
WiUon,  52  L.  J.  Q.  B.  524 ;  48  L.  T.  788). 

(<)  43  k  44  Vict.  c.  42,  B.  I. 
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by  virtue  of  any  Act  of  Parliament,  it  shall  not  be 
deemed  to  be  an  improper  or  defective  rule  or  bye- 
law;  (3.)  In  any  case  where  the  workman  knew  of 
the  defect  or  negligence  which  caused  his  injury, 
and  failed  within  a  reasonable  time  to  give^  or  cause 
to  be  given,  information  thereof  to  the  employer  or 
some  person  superior  to  himself  in  the  service  of  the 
employer,  unless  he  was  aware  that  the  employer 
or  such  superior  already  knew  of  such  defect  or 
negligence  (t). 

Amoant  re-  The  amount  of  compensation  that  can  be  recovered 
modrof  *  *"^  under  this  Act  is  limited  to  such  sum  as  may  be  found 
procedure.  to  be  equivalent  to  the  estimated  earnings  during  the 
three  years  preceding  the  injury,  of  a  person  in  the 
same  grade  employed  during  those  years  in  the  like 
employment,  and  in  tlie  district  in  which  the  workman 
is  employed  at  the  time  of  the  injury  (u).  Any  action 
under  the  Act  must  be  brought  in  the  district  Countv 
Court,  but  may,  upon  the  application  of  either  plaintiif 
or  defendant,  be  removed  into  the  High  Court  (x). 

Notice  of  To  entitle  a  person  to  maintain  an  action  under  this 

tmie?or"briiig-  ^^^*  uoticc  of  the  injury  must^be  given  within  six  weeks 
ing  action.  of  its  happening,  and  such  notice  must  give  the  name  and 
address  of  the  person  injured,  the  cause  of  the  injury  and 
the  date  at  which  it  was  sustained,  and  it  must  be  served 
on  the  employer  or  sent  by  registered  post.  Such  notice, 
however,  is  not  to  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuracy  therein,  unless  the  judge  who  tries 
the  case  is  of  opinion  that  the  defendant  in  the  action 
is  prejudiced  thereby  in  his  defence,  and  that  the  defect 
or  inaccuracy  was  for  the  purpose  of  misleading  (y). 
Thus,  where  the  date  of  the  injury  was  omitted  from  the 
notice,  and  the  judge  was  of  opinion  that  the  defendant 
was  not  prejudiced  by  the  omission,  and  that  it  was 


(<)  43  &  44  Vict  c  42,  8.  2. 
(«)  Sect  3. 
(x)  Sect  6. 
[y)  Sects.  4-7. 
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uot  for  the  purpose  of  misleading,  it  was  held  that 
this  omission  did  not  render  the  notice  invalid  (2;). 
The  action  must  be  commenced  within  six  months 
from  the  injury,  or,  in  case  of  death,  within  twelve 
months  from  the  death.  In  case  of  death,  however, 
the  omission  to  have  given  such  notice  is  to  be  no  bar 
to  the  institution  of  the  action  if  the  judge  shall  be 
of  opinion  that  there  was  reasonable  excuse  for  such 
want  of  notice  (a).  It  has  been  held  that  the  notice 
must  be  in  writing  (6). 

It  has  been  decided  that  a  workman  can  lawfully  workmen  may 
contract  with  his  employer  that  neither  he  nor  his  JeTveT^U^oT' 
representatives  will    claim  compensation  under  this  Act. 
Act  (c). 

Nuisances  existing  from  negligence  cause  injuiy  to  2.  Negligence 
property  even  more  frequently  than  to  the  person :  to^pror^i  ty**^ 
thus  the  neglect  to  cleanse  drains,  sewers,  &c.,  beyond  »°iy- 
the  injury  they  may  do  to  health,  may  also  materially 
depreciate  the   value  of    surrounding  property;    the 
neglect  to  clean  chimneys  or  to  repair  ruinous  houses 
may  do  great  injury  to  property,  and  many  instances 
of  a  like  character  might  be  enumerated. 

Although  there  may  be  no  obligation  as  between  a  The  owner  of  a 
landlord  and  his  tenant  to  repair  the  demised  premises,  J'u^h^rrairalil 
yet  it  is  the  duty  of  the  landlord  so  to  act  as  to  protect  to  prevent 
the  public  at  large,  and  if  he  lets  the  house  get  into  Injuiy  through 
such  a  ruinous  condition  that  it  or  some  part  of  it  falls  j*,J^™^"**^ 
down,  he  is  liable,  not  only  for  the  injury  that  may  be 
done  to  persons,  but  also  for  the  injury  done  to  neigh- 
bouring houses  (d) ;  unless,  indeed,  he  has  demised  the 
premises  to  a  tenant,  and  at  the  time  of  the  demise  they 


(2)  Carter  ▼.  DrytdaU,  12  Q.  B.  D.  91  ;  53  L,  J.  Q.  B.  557 ;  32  W. 

R.  171. 
(a)  43  &  44  Vict  c.  42,  88.  4-7. 

(h)  Moyle  V.  Jenkins,  8  Q.  B.  D.  116 ;  51  L.  J.  Q.  B.  112. 
(c)  ChigUht  V.  Earl  of  Dudley,  9  Q.  B.  D.  357  ;  51  L.  J.  Q.  B.  543. 
(rf)  Todd  T.  Flight,  30  L.  J.  C.  P.  31. 
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"were  not  either  faulty  or  ruinous,  but  have  been  let  to 
become  so  by  the  tenant  on  whom  the  obligation  to 
repair  rested  during  the  continuance  of  the  original 
demise  (e).  Where,  however,  there  is  no  direct  obliga- 
tion on  the  landlord,  as  between  himself  and  his  tenant, 
to  repair,  although  he  is  liable,  as  above  stated,  to  injury 
to  third  persons*  property,  yet  he  is  not  liable  if  the 
premises  by  their  ruinous  state  injure  any  part  of  his 
tenants'  property;  provided,  of  course,  that  the  pre- 
mises have  become  ruinous  since  the  tenancy,  and  were 
not  in  that  state  when  the  tenant  entered  (/). 

Right  to  the  Every  man  has  a  right  to  the  lateral  support  of  his 
adjoining  land  neighbour's  land  to  sustain  his  own  land  unweighted  by 
or  buiidingi.  buildings,  and  if  buildings  have  been  notoriously  sup- 
ported by  neighbouring  land  for  a  period  of  twenty 
years,  then  a  privilege  is  gained  in  the  nature  of  a  pre- 
scriptive right,  and,  quite  irrespective  of  any  negligence, 
the  owner  of  the  supporting  land  will  be  liable  if  he  so 
deals  with  his  own  land  as  to  deprive  the  buildings  of 
their  support^  and  cause  them  to  fall  or  be  otherwise 
injured  {g).  In  the  case,  however,  of  twenty  years  not 
having  so  elapsed,  then  there  can  be  no  such  extensive 
right  to  the  support  of  the  neighbouring  land  unless 
there  is  a  grant  of  such  right,  either  express  or  implied 
— e.g,^  would  be  the  case  where  a  man  grants  part  of  his 
land  specially  for  building  purposes  (A) — and  the  owner 
thereof  cannot  therefore  be  compelled  to  leave  sufficient 
land  to  support  the  buildings.  But  although  this  is  so, 
yet  it  is  clearly  his  duty  in  dealing  with  his  land  to  act 
very  carefully,  and  to  give  the  owner  of  tho  buildings 
notice  of  his  intention,  so  that  the  latter  may  have  an 
opportunity  of  shoring  up  his  buildings,  or  doing  other 
acts  for  their  protection ;  and  in  so  far  as  he  fails  in 


(f )  RobhvM  y.  /onei,  33  L.  J.  C.  P.  I ;  ChaunUet  v.  Rohinnn,  4  Ex. 
163. 

(/)  OoU  ▼.  Qandy,  23  L.  J.  Q.  B.  I. 

{g)  Addison  on  Torts,  395  ;  DaUon  v.  AnguB,  6  App.  Gas.  740 ;  50 
L.  J.  Q.  B.  689 ;  30  W.  B.  191  ;  Bower  v.  P^aU^  i  Q.  B.  D.  321  ;  anU, 

pp.  306.  307.  ^     _ 

{h)  Rigby  v.  Bennett,  21  Ch.  D.  559 ;  31  W.  R.  222 ;  48  L.  T.  47. 
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acting  carefully,  and  giving  such  warning,  he  will  be 
liable  for  negligence  (t). 

Where  different  floors  of  a  house  are  let  to  different  Right«  when  a 
persons,  each  must  so  act  as  not  to  injure  the  other,  ^Iff '^^t^®*  ^ 
and  if  one  places  more  weight  in  his  rooms  than  the  penona. 
floor  can  bear,  or  could  be  expected  to  bear  having 
reference  to  the  purpose  for  which  it  was  let,  and  it 
accordingly  gives  way,  and  does  injury  to  property  of  a 
person  below,  he  is  liable  (k). 

Is  a  person  on  whom  any  obligation  rests  to  keep  up  Liability 
a  fence  or  wall,  negligently  allows  it  to  become  de-  loi^wmg^^'" 
fective,  he  is  liable  to  any  injury  happening,  e.g.  by  Jj[^^ 
cattle  straying  from  the  lands  and  getting  killed.    There  defective, 
is  not,  generally  speaking,  any  obligation  on  a  person  to 
fence  out  his  neighbour's  cattle  for  his  neighbour's  pro- 
tection, but  railway  companies  are  under  this  obligation 
as  to  land  adjoining  the  railway  (Q.    And  although  a 
person  or  a  railway  company  may  be  under  an  obliga- 
tion to  keep  up  a  fence  or  a  wall,  and  therefore  liable 
to  injuries  to  cattle  straying  through  the  negligent 
state  of  the  fence  or  wall,  yet  such  liability  does  not 
extend  to  cattle  not  properly  on  the  land,  but  tres- 
passing thereon  (m). 

Although,  if  a  collision  occurs  in  the  public  streets,  if  a  ooUiaioa 
it  is  clearly  the  duty  of  the  owner  of  an  overturned  ^^"1"  iJr^J^, 
vehicle  to  take  steps  to  remove  the  obstruction,  and*^«^wner 
he  will  be  liable  if  he  negligently  allows  it  to  remain  theobstruc- 
there,  yet  the  same  rule  does  not  apply  to  ships,  ^^^^^^io  in  the 
If  a  vessel  through  a  collision,  or  otherwise,  withotU  any  «*•«  of  coiu- 

°  '  *'  Bioni  at  sea,  if 

/atUt  or  negligence  on  the  part  of  the  person  having  con-  theobetmct- 
trol  of  it,  sinks,  there  is  no  duty  or  obligation  thrown  iJ£J|!lJfed? 
upon  the  owner  to  take  steps  to  prevent  its  being  an 


(0  Dodd  V.  Holme,  i  A.  &  £.  506 ;  Jonet  v.  Bird,  5  B.  &  Aid.  837  ; 
and  see  18  J^  19  Vict  e.  122,  s.  94. 

{k)  Addieon  on  Torts,  400,  401.  ManckaUr  Bonded  Warehoute  Co, 
V.  Carr,  5  C.  P.  D.  507  ;  49  L.  J.  C.  P.  809  ;  43  L.  T.  476. 

{I)  Ante,  p.  304,  and  note  (6) ;  8  A  9  Vict  0.  20,  s.  68. 

\m)  ManehuUr,  tkc,  Ry.  Co,  v.  WaUU,  23  L.  J.  C.  P.  85. 
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these  cases  an  action  lies  against  the  sherifif  for  the 
negligence.  It  is  the  duty  of  the  officer,  on  a  warrant 
being  delivered  to  him,  to  make  all  inquiries  as  to  the 
whereabouts  of  the  debtor  or  of  his  goods,  and  there  is 
no  obligation  on  the  plaintifif  or  his  solicitor  to  furnish 
him  with  information  and  assistance  in  the  execution  of 
the  writ  (y).  Should  the  solicitor  give  assistance  or 
information  and  in  fact  direct  the  sheriff  to  seize  par- 
ticular goods,  this  is  not  within  his  implied  authority, 
so  as  to  render  his  client  the  judgment  creditor  liable 
for  the  act^  unless  indeed  it  was  done  by  his  (the 
client's)  direct  instructions  {z). 

Dntyof  aberiff  The  Bankruptcy  Act,  1883  (a),  provides  that  where 
Banbopicy  ^^®  goods  of  a  debtor  are  sold  under  an  execution  in 
Aoft,  1883.  respect  of  a  judgment  for  a  sum  exceeding  ;f  20,  the 
sheriff  shall  deduct  the  costs  of  the  execution  from 
the  proceeds  of  the  sale,  and  retain  the  balance  for 
fourteen  days ;  and  if  within  that  time  notice  is  served 
on  him  of  a  bankruptcy  petition,  having  been  presented 
against  or  by  the  debtor,  and  the  debtor  is  adjudged 
bankrupt  thereon,  or  any  other  petition  of  which  the 
sheriff  has  notice,  the  sheriff  shall  pay  the  balance  to 
the  trustee  to  be  applied  in  the  bankruptcy.  If,  then, 
the  sheriff  neglects  to  so  retain  the  proceeds  in  such  a 
case  for  the  above  period,  and  a  bankruptcy  does  so 
occur,  this  will  be  negligence  in  respect  of  which  an 
action  will  lie  by  the  trustee. 

Neciigenoeby  If  a  railway  company  advertises  a  certain  train  to 
mmpmy  by  &i^ve  or  depart  at  a  specified  time,  and  through  their 
t?**^"  **'  •  id  ^^glig^^ce  considerable  delay  occurs,  whereby  a  person 
of  A  train  at  is  put  to  cxpeusc  or  Otherwise  damnified,  he  may 
time^"*^'  recover  from  the  company,  even  although  one  of  the 
company's  conditions  is  to  the  effect  that  the  company 
will  not  guarantee  the  punctuality  of  the  trains ;  and 

(y)  AddiBon  on  Torts,  645,  646.     See,  u  to  the  measure  of  damages 
in  actions  against  sheriffs,  potif  part  iii.  ch.  i.  p.  435. 
({)  Smith  V.  Keal,  9  Q.  B.  D.  340 ;  51  L.  J.  Q.  B.  487. 
(a)  46  &  47  Vict  c.  52,  s.  46  {i). 
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under  particular  circumstances,  but  not  as  a  matter  of 
course,  a  person  is  justified  in  taking  a  special  train  and 
charging  the  expense  thereof  to  the  company  (5), 

3.  In  addition  to  the  self-evident  defence  of  a  simple  3.  Defenoet  to 
denial  of  the  negligence  alleged,  in  which  the  matter  ^^^bm.^' 
resolves  itself  into  a  question  for  the  jury  of  yes  or  no, 
there  may  be  two  other  defences  of  a  rather  more  com- 
plex nature,  viz.,  i.  That  the  alleged  negligence  was 
really  and  substantially  an  inevitable  accident;  and, 
2.  That  there  was  contributory  negligence  on  the  part  of 
the  person  complaining  of  the  negligence.  As  to  the  first 
of  these  two  defences,  that  of  inevitable  accident,  this 
might  be  put  down  under  the  head  of  a  simple  denial  of 
the  negligence,  for  of  course  if  it  is  an  inevitable  accident 
there  is  no  negligence ;  but  a  few  words  are  necessary 
to  point  out  what  is  such  an  accident,  one  or  two  in- 
stances of  it,  and  the  distinction  between  it  and  an  act 
really  amounting  to  negligence* 

An  inevitable  accident  that  will  form  a  defence  to  an  Wh*t  win  be 
action  for  negligence  may  be  described  as  some  act  j^^ident 
quite  undesigned  and  unforeseen,  and  in  respect  of 
which  the  person  committing  it  has  not  been  guilty  of 
the  slightest  particle  of  negligence  (c).  Thus,  for 
instance,  a  railway  accident  generally  happens  through 
some  negligence  on  the  part  of  the  railway  company, 
but,  as  has  been  pointed  out,  an  accident  may  arise  in 
which  the  ingredient  of  negligence  may  be  totally 
wanting,  as  by  lights  being  obscured  by  fog  or  snow, 
or  by  there  being  some  latent  defect  in  a  wheel  or  in 
machinery  that  no  care  or  foresight  could  have  dis- 

(6)  ffamlin  v.  Oreat  Northern  J2y.  Co,,  I  H.  &  N.  408  ;  Z«  Blanche  t. 
London  and  North-WeHemRif.  Co.,  i  C.  P.  D.  286 ;  45  L.  J.  (Apps.) 
C.P.  521. 

(e)  Wakeman  v.  Sobimon,  I  Bing.  213 ;  Kearney  v.  London,  Brighton, 
and  South  Cocut  By.  Cb.,  L.  R.  5  Q.  B.  41 1.  See  Brown's  Law  Diet.  9, 
tit.  "  AcddeAt."  Of  course  the  "  accident "  above  spoken  of  is  quite 
distinct  from  accident  in  equity,  in  which  the  Court  gives  relief  in  a 
limited  class  of  cases  against  the  consequences  of  an  act  which  has 
actually  oocorred,  as  to  which  see^Snell's  Principles  of  Equity,  432- 
442. 
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covered  (d).  In  such  cases  as  this,  then,  we  have 
instances  of  an  inevitable  accident  that  will  form  a 
perfect  defence  to  any  action  for  negligence. 


Inatanoe  of  an 
event  not  an 
inevitable 
aooident. 


Definition  of 
oontribatory 
negligenoe. 


Instance  of 

contributory 

negligence. 


It  ia  not  every 
mere  act  of 
negligenoe  on 
tlie  {Maintiif*! 
part  that  will 
preclude  him 
from  re- 
covering. 


But  although  an  act  may  apparently  result  from 
inevitable  accident,  yet  on  close  examination  some  neg- 
ligence may  often  be  discovered  Thus,  if  A.  puts  a 
gun  belonging  to  him  away  in  a  proper  and  ordinarily 
secure  place,  and  in  some  utterly  unforeseen  way  a  child 
gets  possession  of  it  and  shoots  some  one,  this  will  be 
an  inevitable  accident,  and  there  will  be  no  liability  on 
A.'s  part ;  but  if  A.  has  left  his  gun  in  a  place  he 
should  not  have  done,  and  it  is  there  got  possession  of 
by  the  child  and  an  injury  done,  here  this  is  not  an 
inevitable  accident,  for  there  is  original  negligence  on 
A.'s  part  in  thus  carelessly  leaving  it  about  («). 

Contributory  negligence  may  be  defined  as  such  an 
act  of  negligence  on  the  part  of  a  person  complaining 
of  the  negligence  of  another,  as  in  reality  is  the  proxi- 
mate cause  of  the  injury  complained  of,  and  but  for 
which  such  injury  would  not  have  happened ;  e.g,  if  a 
person  negligently  walks  upon  a  railway  and  a  train 
kills  or  injures  him,  here  neither  he  nor  his  repre* 
sentatives  in  the  case  of  his  death  have  any  remedy, 
for  the  injured  person's  own  negligent  act  has  been 
the  proximate  cause  of  the  injury. 

But  as  to  what  will  constitute  contributory  negli- 
gence so  as  to  preclude  a  plaintiff  from  recovering, 
it  is  not  every  mere  act  of  negligence  on  his  part  that 
will  suffice;  for,  in  the  words  of  our  definition,  the 
act  must  be  such  a  one  "as  in  reality  is  the  proximate 
cause  of  the  injury  complained  of,  and  but  for  which 
such  injury  would  not  have  happened."  The  mere 
fact  of  there  having  been  negligence  on  the  plaintiffs 
part  does  not  justify  the  defendant  in  having  acted 


(rf)  Afiie,  p.  389. 
(e)  See  anie^  p.  386. 
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anyhow,  and  if,  notwithstanding  such  negligence,  the 
defendant  yet  might  with  reasonable  care  have  avoided 
doing  the  injury,  then  he  has  been  in  reality  the  proxi- 
mate cause  of  the  injury,  and  is  liable  accordingly,  not- 
withstanding the  negligence  on  the  plaintiff's  part  (J). 
Thus,  to  take  the  instance  given  above  of  contributory 
negligence  by  walking  on  a  railway,  if  the  driver  of 
the  train  chose  to  start  it  although  he  saw  the  person 
walking  there,  here,  as  he  might  with  due  care  have 
prevented  the  accident,  the  company  would  generally 
be  liable. 

If  a  person  sees  that  a  way  he  is  taking  has  been  a  iMnon 
rendered  manifestly  dangerous  by  the  negligence  of  f MtiyVa^er-^' 
another,  as,  for  instance,  if  he  is  driving  and  some  ob-  ^*  ®^"!!*  .  . 
struction  has  been  left  in  the  road,  and  he  yet  chooses  from  the 
to  risk  the  danger,  and  in  doing  so  is  injured,  this  con-  thrdan^r."^"' 
stitutes  contributory  negligence  on  his  part,  so  as  to  pre- 
vent his  recovering  {g).    And  generally  it  may  be  stated 
that  if  the  injury  complained  of  is  really  due  to  the  plain- 
tiff's omission  to  use  the  care  which  any  reasonable  man 
would  have  used,  this  is  contributory  negligence  (A). 

The   doctrine    of    contributory   negligence    applies  The  doctrine 
equally  to  a  person  not  competent  of  taking  care  of  ^'^^'^oe^*^ 
himself — €,g,,  a  young  child — ^as  to  an  ordinary  person ;  *rg^  *®. 
for  though  he  himself  may  not  have  the  capacity  to  be 
guilty  of  what  can  be  styled  negligence,  yet  he  is  iden- 
tified with  the  person  whose  duty  it  was  to  have  taken 
care  of  him,  and  who  has  accordingly  been  guilty  of 
negligence  (i). 


(/)  Daviea  v.  Mawn,  10  M.  &  W.  546  (which  forme  a  pmrticolarlj 
good  inetftnoe  of  this  prindple) ;  T%i^  t.  Warman,  2  O.  B.  (N.Sb)  740  ; 
Ibid.  5  C.  B.  (N.&)  573 ;  May<rr  of  OoUUtier  ▼.  Brooke,  L.  R.  7  Q.  B. 

339. 
ig)  Claywrds  t.  I>dki6kf  12  Q.  B.  439  ;  Tkampmm  v.  Nortk-Ea^em 

^y-  OO't  31  li.  J.  Q.  B.  194. 

{h)  Davey  ▼.  London  and  Souik^We^tem  Ry,  Co,,i2  Q.  B.  D.  70  ;  53 
L.  J.  Q.  B.  5S ;  49  L.  T.  739 ;  Wright  t.  Midland  Ry.  Co.,  51  L.  T. 

539» 
(t)  Si$igleUm  ▼.  Sattem  Counties  Ry,  Co,  7  O.  B.  (N.S.)  2S7  ;  Ahbot 

▼.  Matft,  33  L.  J.  Ex.  177  ;  Mangan  ▼.  AtterUm,  L.  R»  I  £1.  239. 
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The  oontriba-       And  in  the  same  way  that  a  master  is  liable  for  the 
of7?wvlmt"^*  negligence  of  his  servant,  under  the  maxim,  Qui  facit 
con^tributo       P^  aliuM  facit  per  $e  (ft),  so  the  contributory  negligence 
negligence  of    of  the  servant  will  be  the  contributory  negligence  of 
MmM  r.      ^j^^  master,  and   prevent  him    from    recovering  (/). 
There  are  some  cases  which  go  to  shew  that  this  prin- 
ciple applies  to  the  case  of  an  injury  happening  to  a 
person  being  conveyed  in  some  vehicle — t^g.,  a  train  or 
stage-coach — and  that  such  person  is  so  identified  with 
the  driver  of  the  vehicle,  that  if  the  injury  to  him  has 
occurred  through  the  contributory  negligence  of  such 
driver,  it  is  the  same  as  if  it  had  been  his  (the  passen- 
ger's) negligence,  and  that  therefore  he  cannot  re- 
cover (m) ;  but  it  must  at  any  rate  be  considered  as 
doubtful  whether  this  is  really  the  law  (n). 

Tiiedooirineof  The  doctriue  of  contributory  negligence  does  not 
negiSincr^  ^VV^7  ^  ships,  as  to  which  the  rule  of  the  Admiralty 
^~  ."®*  »PP^^  Court  has  always  been  that  if  both  vessels  are  in 
fault  {o),  the  damage  done  is  to  be  divided  between 
them  {p)\  and  the  Judicature  Act,  1873,  although 
uniting  the  former  courts  into  one,  expressly  provides 
that  in  this  respect  the  Admiralty  rule  shall  still  pre- 
vail (;).  This  rule  of  the  Admiralty  Court  is,  however, 
to  a  certain  limited  extent  superseded  by  the  provisions 
of  the  Merchant  Shipping  Act,  1873  (r),  which  enacts  {$) 
that  if  in  any  case  of  collision  it  is  proved  to  the  Court 
before  whom  the  cause  is  tried  that  any  of  the  re- 


(k)  AnU,  p.  383. 

{I)  CkUd  y.  Hearty  L.  R.  9  Ex.  176  ;  Amutnmg  y,  Laneaahire,  dn., 
Ry,  Ob.,  li-  R*  10  Ex.  47. 

(m)  Hiiorogood  ▼.  Bryan^  8  G.  B.  115;  Bridga  v.  North  London  Ry. 
Cb.,  L.  R  6  Q.  B.  377. 

(n)  See  The  Milan,  ^i  L.  J.  AdoL  185  ;  and  see  the  caees  quoted  in 
the  notes  to  Athby  v.  White,  i  S.  L,  C.  315,  3x6,  and  the  reaaoning  upon 
the  subject  there.     Bee  also  Addison  on  Torts,  26,  27. 

(0)  As  to  when  a  vessel  will  be  deemed  in  fault,  see  17  &  18  Vict, 
c.  104,  88.  295,  et  teq.,  and  25  k  26  Vict.  c.  63,  s.  25. 

(p)  See  Addison  on  Torts,  574.  The  Vera  Cruz,  9  P.  D.  96 ;  53  L. 
J.  P.  33  ;  33  W.  R.  783- 

(«)  36  *  37  Vict  a  66,  a  25  (9). 

{r)  36  &  37  Viot  a  85. 

(f)  Sect.  17. 
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gulations  for  preventing  collision  contained  in  or  made 
under  the  Merchant  Shipping  Acts,  1854  to  1873,  have 
been  infringed,  the  ship  by  which  any  such  regulation 
has  been  infringed,  shall  be  decreed  to  be  in  fault  unless 
it  is  shown  to  the  satisfaction  of  the  Court  that  the 
circumstances  of  the  case  made  departure  from  the  re- 
gulation necessary  (f). 

The  doctrine  of  contributory  negligence  seems  to  be  VofenU  n<m  ju 
founded  and  to  proceed  upon  the  maxim,  Volenti  non  *'*'»««• 
JU  injuria. 


(I)  See  hereon  Etutaoe  Smith's  Admiralty  Law  and  Practice,  jd.  ed. 
56-61. 
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OF  DAMAGES. 


The  subject  of  Damages  has  in  the  preceding  pages 
been  now  and  then  casually  mentioned,  and  in  the  pre- 
sent chapter  it  is  proposed  to  give  it  such  special  notice 
as  the  scope  of  the  present  work  admits  of.  We  will 
consider  the  subject  in  the  following  order: 

1.  Damages  generally. 

2.  The  measure  of  damages  generally. 

3.  Damages  in  some  particular  cases. 

I.  The  main  object  of  an  action  is  generally  to  recover 
compensation  for  the  injury  complained  of,  that  is  to 
say,  compensation  in  respect  of  some  alleged  breach  of 
contract  or  for  some  alleged  tort,  and  this  compensa- 
tion is  called  damages.  Damages,  therefore,  have  been 
rightly  defined  as  a  pecuniary  compensation,  recover- 
able by  action,  for  breach  of  contract  or  in  respect  of 
a  tort  (a). 


Difference  Damages  may  be  either  liquidated  or  unliquidated. 

Uqiddatod  end  ^7  liquidated  damages  is  meant  compensation  of  a  fixed 

nnUqnidated    amount  agreed  and  decided  on  between  the  parties ;  by 

unliquidated  damages  is  meant  compensation  not  so 


(a)  Brown's  Law  Diet  158. 
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agreed  and  decided  upon,  but  remaining  yet  to  be  ascer- 
tained by  the  means  pointed  out  by  law,  %.e,  ordinarily 
by  a  jury.  Thus  if  one  person  buys  goods  of  another, 
and  agrees  to  pay  a  certain  price  for  them,  which  he 
neglects  to  do,  this  is  a  case  of  liquidated  damages, 
for  the  parties  have  agreed  on  the  amount  to  be  paid, 
which  is  fixed  and  certain ;  but  if  in  such  a  case  the 
person  agreeing  to  supply  the  goods  neglects  to  do  so, 
the  buyer  here  has  a  claim  for  damages  of  an  unliqui- 
dated nature,  to  be  estimated  and  ascertained  by  the 
proper  tribunal  according  to  the  recognised  rules  as  to  the 
measure  of  damages ;  and  so  also  it  is  the  same  in  all 
actions  of  tort,  such  as  libel,  slander,  and  the  like,  here 
the  person  has  a  claim  for  unliquidated  damages. 

But  in  the  case  above  mentioned  of  breach  of  a  con-  Penom  may 
tract  to  supply  goods  the  parties  may  and  sometimes  do  ^f  b«^^ 
at  the  time  of  entering  into  the  contract,  consider  the  ^^*  dunAgei. 
possibility  of  a  breach  happening,  and  provide  what  shall 
be  the  compensation  or  amount  of  damages  to  be  paid 
to  the  injured  party.    If  this  is  done,  and  there  is  an 
agreement  on  breach  to  pay  a  certain  sum  actually  by 
way  of  agreed  and  liqtiidated  damages,  then  that  amount 
is  recoverable  (b),  even  though  it  may  exceed  the  actual 
damage  sustained  (c).    In  any  such  case  as  this,  however,  Bat  the  Court 
the  Court  looks  at  the  contract  with  great  care,  and  J^J^whether 
the  mere  fact  that  the  parties  have  stipulated  that  on  ^t'*^™^^^"^ 
breach  a  certain  sum  shall  be  paid  by  way  of  compen-  reaiw  Uqai- 
sation  by  the  one  to  the  other,  will  not  always  entitle  o?  by  way's*"* 
that  other  to  recover  the  exact  amount,  and  this  even  R*"J^*f'  *°*^ 
although  the  parties  may  expressly  stipulate  that  thewuinot 
amount  agreed  to  be  paid  shall  be  by  way  of  liquidated  •'*'®"®  **■ 
damages,  for  in  many  such  cases  the  sum  agreed  to  be 
paid  may  really  be  a  penal  sum,  and  if  it  is  so,  then 
the  Court  will  not  enforce  it,  but  will  relieve  against 
it  (d).    The  Court,  in  doing  this,  does  not  at  all  inter- 

{b)  Price  ▼.  Green,  16  M.  &  W.  346  ;  ffintanr.  Sparks,  L.  R.  3  C.  P. 
161  ;  37  L.  J.  C.  P.  8. 
(0)  In  re  £ari  of  Mexborough  and  Wood,  47  L.  T.  516 ;  47  J.  P.  151. 
{d)  Kemble  v.  farren,  6  Bing.  141. 


Farren, 
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The  Ooart,  in  fere  with  the  power  that  persons  naturally  must  have 
looks  to  ?he     ^^  estimating  their  own  damages,  but  what  it  does  is 

ofthe°*artie»  ^  ^^^^  ^^  ^^^  ^^  *^^  ^^^®  intention  of  the  parties  (e), 
not  being  bound  down  by  the  mere  words  used  by 
them,  but  looking  at  the  whole  instrument  to  arrive  at 
the  true  construction.    Thus  in  the  case  already  quoted 

Kembier.  of  Kembh  V.  Farren  (/)  the  defendant  had  engaged 
with  the  plaintiff  to  perform  as  a  comedian  at  the 
plaintifiTs  theatre  for  a  fixed  time  at  a  certain  remunera* 
tion,  and  it  was  mutually  agreed  that  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfil  the  agreement, 
or  any  part  of  it,  such  party  should  pay  to  the  other  the 
sum  of  ;£'iooo,  which  was  thereby  declared  between  the 
parties  to  be  liquidated  and  ascertained  damages,  and 
not  a  penalty  or  penal  sum  or  in  the  nature  thereof. 
Yet  the  Court  held  that  the  stipulated  sum  of  ;£'iooo 
was  in  the  nature  of  a  penalty,  and  therefore  not  re- 
coverable, but  unliquidated  damages  only  were  recover- 
able. It  was  indeed  but  a  penalty  in  the  disguise  of 
liquidated  damages,  for  it  was  to  be  paid  on  breach 
equally  by  either  party,  and  it  was  evident  that  had  the 
breach  been  by  the  plaintiff  the  true  damage  sustained 
by  the  defendant  would  have  been  the  fixed  remunera- 
tion he  was  to  be  paid  during  the  time  agreed  upon, 
and  not  such  a  sum  as  this.  Had  this  sum  been  stipu- 
lated to  be  paid  only  on  breach  by  the  defendant,  then 
as  his  breaches  were  of  an  uncertain  nature  and  amount, 
the  stipulation  would  no  doubt  have  been  construed  as 
liquidated  damages  and  good,  for  the  rule  has  been  laid 
down  that  where  the  damage  is  entirely  uncertain,  and 
the  parties  agree  on  a  definite  sum  by  way  of  liquidated 
damages,  then  that  sum  will  be  so  construed  and  will 
be  recoverable  {g). 


(e)  Per  Keating,  J.,  in  Lea  v.  Whitaker,  L.  R.  8  G.  P.  73.  WaUi$  ▼. 
SmUK,  21  Ch.  D.  243 ;  52  L.  J.  Ch.  145  ;  31  W.  K.  214. 

(/)  6  Bing.  141,  ixnUt  p.  409. 

(^)  Per  Coleridge,  J.,  RtynMi  ▼.  Bridge,  6  K  &  B.  541 ;  Mercer  ▼. 
Irving,  27  L.  J.  Q.  B.  291.  See  further  as  to  when  a  provision  will 
be  construed  to  be  in  Uie  nature  of  a  penalty,  Protector  Endowment 
Loan  Co.  ▼.  Cfrice,  5  Q.  R  D.  596  ;  49  L.  J.  Q.  B.  812 ;  43  L.  T.  564  ; 
Cotton  T.  BenneU,  51  L.  T.  7a 
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Where  a  sum  is  expressed  in  an  agreement  to  be  Effect  of 
a  penalty,  it  will  always  be  so  considered,  and  the  "^J^^^*,^^** 
action  must  be  brought  on   breach  for   unliquidated  ^  ^  P"^ " 
damages,  and  not  for  the  fixed  amount  (h) ;  it  has,  penaitj. 
however,  been  held  that  where  the  real  damages  would 
be  excessively  difficult  to  arrive  at,  a  sum  stipulated 
to  be  paid,  although  mentioned  as  a  penalty,  may  be 
recovered  as  liquidated  damages  {%). 

Where  a  sum  is  really  a  penalty  but  there  is  a  breach  a  penon  in 
of  contract,  and  the  plaintiff  instead  of  suing  for  the  d!^|J^J^not 
penalty  sues  on  the  contract,  he  is  not  restricted  in  the  «»trioted  to 
amount  that  he  may  recover  to  the  sum  named  as  the  named 
penalty,  but  may  recover  a  sum  exceeding  it  (i).  penalty. 

''  Where  it  is  doubtful  from  the  terms  of  the  contract  Rule  where 
whether  the  parties  meant  that  the  sum  should  be  a  ^het^eV 
penalty  or  liquidated  damages,  the  inclination  of  the P^^^^^^Tor 
Court  will  be  to  view  it  as  a  penalty.    But  the  mere  damAges 
largeness  of  the  amount  fixed  will  not  per  se  be  suffi-  "*•****•**• 
cient  reason  for  holding  it  to  be  so  "  (/).    It  is  for  the 
Court  to  decide  upon  a  consideration  of  the  whole  instru- 
ment whether  a  sum  stipulated  to  be  paid  is  a  penalty 
or  liquidated  damages,  and  the  principle  to  guide  the 
Court  is  the  real  intention  of  the  parties  to  be  ascer-  intention, 
tained  from  the  language  they  have  used  (m).    Where 
a  sum  of  money  is  made  payable  by  instalments  and 
there  is  a  provision  that  upon  default  of  any  one  instal- 
ment the  whole  money  shall  become  due,  this  is  not  a 
penalty  (n). 

Besides  the  difference  between  liquidated  and  un-  Difference  in 
liquidated  damages  in  their  very  nature  (0),  there  is  a  p^****3J[* 

—^ — ^ liquidated  and 

(A)  Smith  V.  Dickenson,  3  B.  &  P.  63a  unUquidated 

{%)  Sainter  v.  Ferguwn,  7  0.  B.  716.  reepectiTelj. 

{k)  Mayne  on  Damages,  229. 

{I)  Ibid.  137. 

(m)  Ibid.  136 ;  InreEdHo/Mexboroughand  Wood,  47  L.  T.  516  ;  47 
J.  P.  151. 

(n)  Per  Bramwell  and  Brett,  L. J'a.,  in  Proieetor  Endowment  Loan  Co. 
V.  Qriee,  5  Q.  B.  D.  596 ;  49  L.  J.  Q.  B.  812  ;  42  L.  T.  564. 

(o)  Ante,  pp.  408,  409. 
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difference  in  the  course  of  procedure.  In  the  case  of 
liquidated  damages  the  plaintiff  may  issue  a  writ  spe- 
cially indorsed,  on  which,  if  the  defendant  does  not 
appear  within  the  eight  days  limited  he  may  forthwith 
sign  final  judgment,  or  if  he  does  appear  may  proceed 
sometimes  to  obtain  final  judgment  in  a  summary  way 
under  the  provisions  of  Order  14 ;  but  in  the  case  of 
unliquidated  damages,  the  writ  cannot  be  specially  in- 
dorsed, and  on  the  defendant's  non-appearance  within 
the  time  aforesaid,  the  plaintiff  can  only  sign  inter- 
locutory and  not  final  judgment,  after  which  he  has  to 
proceed  to  assess  his  damages  by  writ  of  inquiry  or 
reference  to  a  master  or  assessors,  as  the  case  may 
be,  and  it  is  only  after  this  that  he  obtains  final 
judgment  (p). 

FoU  amount  of     With  regard  to  a  penalty  under  a  bond  the  plaintiff 
b<mda2iiot'  cannot  recover    the  full   penalty  thereon,  but  only 

be  recorered.     damages  (j). 

Whererer  Wherever  there  has  been  actually  what  the  law  con- 

what  ^h^**  siders  an  injury  committed,  the  party  suffering  it  must 
oonaiden  as     always  be  entitled  to  maintain  an  action,  for  every  in- 
then  must  be  a  jury  imports  a  damage,  although  it  does  not  really  cost 
f or**u.**' **^*^^"  the  party  anything  (r),  although  of  course  some  in- 
juries may  entitle  a  person  to  a  very  different  amount 
Differenees      of  damages  to  what  others  would.     In  some  cases  clearly 
nominal.         ^^^  party  Complaining  may  have  sustained  no  substau- 
gener^  and     tial  damage,  e.g.  in  the  case  of  a  breach  of  a  contract 
dami^es.         to  buy  goods  where  the  price  of  the  goods  has  after- 
wards gone  up,  for  here  there  has  been  no  loss  to  the 
vendor,  and  it  will  be  the  duty  of  the  judge  to  direct 
the  jury  to  award  only  nominal  damages  (s).    In  other 
cases  proof  may  be  given  of  an  injury  possibly  causing 
some  damage  not  necessarily  nominal,  but  which  can- 
not be  estimated  except  by  ordinary  opinion  and  judg- 

(p)  See  Indermaur*a  Manual  of  Practice,  60-67. 

(9)  8&9.  WUL  3,0.  II. 

(r)  See  AMy  ▼.  White,  I  S.  L.  C.  264 ;  Lord  Raymond,  93S.    AnU, 

PP-  3.4. 

(«)  Broom  ■  Coma.  641,  643  ;  Mayne  on  Damages,  4,  5.  J 
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ment,  e.g.  in  an  action  against  a  banker  for  not  honour- 
ing bis  customer's  cbeque  (Q.  In  other  cases  there 
are  what  are  called  special  damages,  that  is,  substantial 
and  real  damage,  reasonably  or  probably  caused  by  the 
act  of  the  defendant  («).  In  our  second  division  of 
the  subject  of  damages,  the  general  rules  to  be  followed 
by  the  jury  in  assessing  these  special  damages  will  be 
noticed  (a;). 

There  are  two  cases  in  which,  although  a  person  may,  OaiM  in  whioh 
primarily  speaking,  be  entitled  to  damages,  yet  he  may  foMfa^'right 
lose  his  right  to  them,  or  at  any  rate  his  right  to  a  J^^J^J*"  ®' 
considerable  portion  of  them.    The  first  of  such  cases  th«r«of. 
is  where  the  defendant  shews  something  in  mitigation 
of  damages,  e,g.  in  an  action  brought  for  the  price  of 
some  article  which  has  been  warranted  by  the  plain- 
tifif,  the  defendant  can  give  in  evidence  the  breach  of 
the  warranty  in  reduction  of  the  damages,  or  to  the 
extent  even  of  shewing  that  the  plaintiff  is  entitled  to 
recover  nothing  (y),  or,  as  has  been  stated  (z),  in  an 
action  for  libel,  the  defendant  may  mitigate  the  damages 
by  shewing  that  an  apology  has  been  given  or  offered, 
or  the  circumstances  under  which  it  was  published,  or 
the  character  of  the  plaintiff  (a).    The  other  of  such 
cases  is  that  of  set-off. 

Where  a  person  has  suffered  injury  from  the  tortious  a  p«non  who 
act  of  another,  and  has  brought  an  action  and  recovered  dI^,JJ^^onoe, 
damages  for  it,  he  cannot,  on  further  damage  resulting  oAnnot  brin^ 
to  him  from  the  act,  bring  another  action,  for  it  is  all  in  retpeot  of 
presumed  to  have  been  contemplated  in  the  original  *'*®'*™*  "*• 
action.    Thus,  if  A.  has  met  with  a  railway  accident, 
and  recovered  damages  for  it,  and  afterwards  the  injury 

(<)  See  as  to  these,  per  CressweU,  J.,  in  lUiin  ▼.  Stewtrd,  14  C.  B. 
605  ;  Lariot  v.  Gurety,  L.  B.  5  Priv.  G.  346 ;  MarieUi  v.  WUliami^  i 
B.  &  A.  415  ;  Broom's  Corns.  641. 

(tt)  Broom's  Coms.  641. 

{x)  PoH,  pp.  418-^5. 

iy)  See  ante,  pp.  102,  103. 

{z)  Ante,  pp.  36«,  3691 

(a)  Ante,  p.  369^  note  (e).  As  to  set-off  genendlj  see  liajne  oa 
Damages,  110-13X. 
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turns  out  more  serious,  still  he  can  have  no   fresh 
action  (&). 

The  jury  The  plaintiff,  in  his  statement  of  claim,  has  to  set 

rnonTdamaget  ^orth  the  amouut  of  the  damages  which  he  claims,  and 

ti^  the  plain-  the  jury,  in  awarding  the  damages,  must  take  such 

amount  as  their  maximum,  and  cannot  go  beyond  it, 

unless  the  Court  allows  the  claim  to  be  amended  (c). 

Though  the  Although  the  jury  have  a  discretion  in  awarding 
3am****^i«for  ^^®  amount  of  the  damages,  such  discretion  is  not  quite 
the  jarj  a       absolutc,  for  if  they  give  damages  which  are  manifestly 

new  trial  may      . . ,  <,  .         .  .  .. *     . *       ■    • 

■ometimes  be   either  grossly  excessive  m  comparison  with  the  injury 
iothcm **       sustained  by  the  plaintiff,  or  utterly  ^inadequate  to  it, 
the  Court  may  award  a  new  trial  (d). 

rrincipieion  :  This  powcr  of  the  Court,  however,  to  grant  a  new 
Court  acta  in  ^^^  ^^  ^^^  point  of  inadequacy  or  excess  of  the  dam- 
grantinganew  agea   is  very  Carefully  exercised.      For  the  Court  to 

trial  on  points  ^  -^  j  j 

as  to  damagea.  grant  a  ncw  trial  on  the  ground  of  excess,  the  dam- 
ages must  be  shewn  to  be  so  clearly  too  large  that  the 
jury,  in  awarding  them,  must  have  acted  under  some 
wrong  motives  or  some  misconception  or  mistake,  and 
that  there  has  in  fact  been  a  miscarriage  of  justice; 
if  it  is  simply  a  case  of  uncertain  damage,  the  mere 
fact  that  the  Court  to  which  the  application  is  made 
would  have  awarded  a  less  amount  is  not  sufficient  to 
entitle  the  person  to  a  new  trial  (e).  In  the  case  of 
smallness  of  damages  also  the  Court  will  rarely  inter* 
fere,  unless  some  misconduct,  accident,  error,  or  mis- 
take, on  the  part  of  the  jury  is  shewn  (/).     And  in 


(h)  Per  Best,  G.J.,  Jliehardton  v.  MeUith,  2  Bing.  24a 

(e)  Mayne  on  Damages,  132.  The  Court  has,  however,  the  fullest 
powers  of  amendment,  see  Indermaur's  Manual  of  Practice,  83,  84. 

{d)  As  to  new  trials  see  Mayne  on  Damages,  550-557  ;  Indermaur*s 
Manual  of  Practice,  140,  141. 

(«)  See  Chamberi  ▼.  CavJfidd,  6  East  256.  Per  Jessell,  M.R.,  and 
Bramwell,  Ij.J.,  in  Jenkim  v.  Morris,  14  Ch.  D.  684,  686.  | 

(/)  Jtendall  v.  Bayward,  5  Bing.  N.  C.  424 ;  Richards  v.  Rose,  23 
L.  J.  Sz.  3. 
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applications  for  a  new  trial  on  either  of  these  grounds, 
it  is  not  customary  to  grant  it  unless  the  judge  before 
whom  the  action  was  tried  expresses  himself  dissatisfied 
with  the  damages  awarded. 

It  has  been  stated  that  the  main  object  of  an  action  An  Mtion, 
is  generally  to  recover  compensation  for  the  injury  a^uafiy  iL 
complained  of  (g),  but  this  is  not  invariably  so — 'o^"!?fL2^i  v^ 
instance,  an  action  may  be  brought  for  an  injunction  for  cUmaKM. 
against  the  commission  or  continuance  of  some  act  by 
the  defendant,  such  as  waste,  and  although  damages 
may  be  claimed  for  the  injury  already  done,  yet  some- 
times the  injunction  is  what  is  particularly  desired  (A). 
Two  cases,  in  which  the  action  need  not  mainly  be  for 
damages,  may  specially  be  mentioned 

It  is  provided  by  the  Common  Law  Procedure  Act,  Prorinon  of 
1854  (%),  that  in  any  action  in  respect  of  the  wrongful  ^VproMdure 
detention  of  goods  or  chattels,  the  plaintiff  may,  on  a  ^01^x854, 
verdict  being  given  for  him,  apply  to  the  Court  or  a 
judge  to  order  execution  to  issue  for  the  return  of  the 
particular  goods,  without  giving  the  defendant   the 
option  of  retaining  them  on  paying  their  value,  and 
the  Court  may,  at  discretion,  so  order  (k).    Prior  to 
this  act,  the  judgment  was  always  for  the  return  of 
the  goods  themselves,  or  for  payment  of  damages  for 
their  value,  the  defendant  having  the  option  of  which 
he  would  da 

Where  a  person   has  contracted  to  buy  goods  or  Proriiion  of 
chattels,  formerly  his  only  remedy  for  non-delivery  was  vkt'of^ 
an  action  for  damages  for  the  breach  of  the  contract,  *•  a- 
but  now,  under  the  provisions  of  the  Mercantile  Law 
Amendment  Act,  1856  (/),  he  may,  in  some  cases,  obtain 
the  specific  delivery  of  the  goods  or  chattels  contracted 

ig)  A  fUe,  p.  408. 

(A)  An  injunction  may  be  granted  by  any  division  of  the  High  Conrt 
of  Justice. 

(1)  17  k  18  Vict.  c.  125,  8.  78. 
(*)  See  also  anU,  p.  335, 
{I)  19  &  20  Vict  c.  97. 
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for.  That  Act  provides  (m),  that  in  all  actions  and 
suits  in  any  of  the  superior  courts  for  breach  of  con- 
tract to  deliver  specific  goods  for  a  price  in  money, 
on  the  application  of  the  plaintiff,  and  by  leave  of  the 
judge  before  whom  the  cause  is  tried,  the  jury  shall,  if 
they  find  the  plaintiff  entitled  to  recover,  find  by  their 
verdict  what  are  the  goods  in  respect  of  the  non-delivery 
of  which  the  plaintiff  is  entitled  to  recover,  and  which 
remain  undelivered;  what  (if  any)  is  the  sum  the 
plaintiff  would  have  been  liable  to  pay  for  the  delivery 
thereof ;  what  damages  (if  any)  the  plaintiff  would  have 
sustained  if  the  goods  should  be  delivered  under  execu- 
tion as  thereinafter  mentioned,  and  what  damages  if  not 
so  delivered;  and  thereupon,  if  judgment  shall  be  given 
for  the  plaintiff,  the  Court  or  any  judge  thereof,  at  their 
or  his  discretion,  on  the  application  of  the  plaintiff,  shall 
have  power  to  order  execution  to  tsstufor  the  delivery  on 
payment  of  such  sum  (if  any)  as  shall  have  been  found 
to  be  payable  by  the  plaintiff,  as  aforesaid,  of  the  said 
goods,  without  giving  the  defendant  the  option  of 
retaining  the  same  upon  paying  the  damages  assessed  ; 
and  such  writ  of  execution  may  be  for  the  delivery  of 
such  goods.  If  such  goods  so  ordered  to  be  delivered, 
or  any  part  thereof,  cannot  be  found,  or  unless  the  Ck)urt 
or  a  judge  shall  otherwise  order,  the  sheriff  or  other 
officer  of  the  Court  is  to  distrain  on  the  defendant's 
lands  and  chattels  within  the  jurisdiction  of  the  Court, 
until  the  defendant  delivers  the  goods,  or,  cU  the  option 
of  the  plaintiffs  cause  to  be  made  of  the  defendant's 
goods  the  assessed  value  or  damages.  And  the  plaintiff, 
in  addition  to  the  specific  delivery  of  the  goods  as  afore- 
said, is  to  be  entitled  to  have  made  from  the  defend- 
ant's goods  the  damages,  costs,  and  interest  in  such 
action  (n). 


{m)  Sect  2. 

(n)  Prior  to  the  Acts  mentioned  in  the  above  two  pangrapht  (17  ft 
18  Vict,  c  125,  and  19  &  20  Vict.  o.  97),  courts  of  law  luui  no  power 
of  giving  specific  delivery  of  chattels.  jBut  the  Court  of  Chancery  had 
long  had  sncii  a  power,  though  only  when  the  chattel  was  of  some  s] 
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Where  damages  are  awarded  by  a  jury  against  several  Damagei 
defendants,  it  is  in  the  option  of  the  plaintiff  to  levy  J^nst*^ 
the  whole  against  any  one  of  them.    If  the  action  is  on  wveraL 
contract,  however,  that  one  has  a  right  to  a  propor- 
tionate contribution  from  his  co-defendants,  but  if  in 
respect  of  a  tort  he  has  no  such  right  (p), 

A  person  against  whom  damages  are  awarded  is,  LUbUity  of  an 
of  course,  liable  to  have  the  judgment  fully  enforced  JJ*^^*^'  ^  *** 
against  him  by  execution ;  but  in  the  case  of  an  executor 
defendant,  although  he  is  personally  liable  for  the  costs, 
yet  he  is  not  for  the  damages,  but  only  his  testator's 
estate,  unless  he  has  set  up  some  defence  he  knew  to 
be  false,  when  on  default  of  the  testator's  estate  he 
will  be  personally  liable.  He  will,  however,  be  person- 
ally liable  to  the  fullest  extent  when  he  has  in  writing, 
for  valuable  consideration,  agreed  to  pay  his  testator's 
debt  (p),  e.g.  where  in  consideration  of  the  creditor 
forbearing  to  take  proceedings  to  administer  the  estate 
the  executor  promises  personally  to  see  him  paid,  or 
where  he  is  sued  on  some  contract  he  has  himself 
entered  into,  e.g,  where  he  personally  gave  instruc- 
tions for  the  funeral,  he  will  be  personally  liable. 
If  an  executor  plaintiff  sues  and  fails,  he  will  be  liable 
for  costs  in  the  same  way  as  an  ordinary  plaintiff, 
unless  the  Court  otherwise  orders  {g). 

Damages  are,  generally  speaking,  assessed  by  a  jury,  AmeBiment  of 
but  when  they  are  really  and  substantially  a  matter  of  ^*°^*^ 

and  pecnliar  value  for  which  damages  would  not  oompenaate :  see 
Putey  v.  Puaey,  and  Dvke  of  Somerset  v.  CooktOTh,  i  White  and 
Tudor'a  Leading  Caaes  in  Equity,  820,  821,  and  notes.  It  will  be 
observed  that  the  powers  given  in  the  two  Acts  just  mentioned  to 
the  courts  of  law  are  quite  irrespective  of  any  special  or  peculiar 
value  in  the  chattel.  There  was  one  respect  also  in  which  the  remedy 
in  Chancery,  when  it  could  be  taken,  was  more  beneficial,  viz.,  that 
that  Court  could  enforce  its  decree  by  attachment,  while  the  judgment 
at  law  could  only  be  enforced  by  distringas.  Under  the  Judicature  Act, 
1873,  '^y  division  of  the  Court  can  give  specific  delivery  of  chattels, 
either  under  these  Acts  or  on  the  principle  of  special  and  peculiar  value 
formerly  acted  on  by  the  Court  of  Chancery. 

(o)  Merryweather  v.  Nixan,  2  S.  L.  C.  546  ;  8  T.  B.  186. 

(p)  Ante,  p.  43. 

(j)  3  &  4  Wm.  4,  c.  42,  s.  31, 

2  D 
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calculation, — e.g.y  all  cases  of  complicated  accounts 
between  the  parties  that  cannot  be  conveniently  dis- 
posed of  by  a  jury  in  the  ordinary  way, — ^it  has  long 
been  the  practice  to  refer  them  for  assessment  to  one  of 
the  masters  of  the  Court  (r).  In  all  cases  in  which 
damages  are  to  be  assessed  (whether  at  the  trial  or  on 
an  inquiry  or  reference  after  interlocutory  judgment), 
they  are  calculated  not  merely  down  to  the  date  of  the 
issuing  of  the  writ,  but  down  to  the  date  of  the  assess- 
ment (s), 

3.  The  measure  2.  Jurics  in  asscssing  special  damages  are  bound  by 
gcMnajy!*  certain  established  and  recognised  rules,  which  are 
pointed  out  to  them  by  the  judge  in  summing  up 
the  case,  which  rules  constitute  the  scale,  or  measure 
of  damages  in  an  action  (^).  Some  of  these  rules 
equally  apply  whether  the  action  is  founded  upon 
contract  or  upon  tort,  and  some  particularly  to  each 
class  of  action. 

The  great  rale  The  first  and  most  important  rule  which  applies  to 
damages  must  ^  actions  is,  that  the  damages  must  not  be  too  remote, 
not  be  too  ^^t  must  be  the  natural  and  probable  result  of  the 
defendant's  wrongful  act  {u),  "Damage  is  said  to  be 
too  remote  when,  although  rising  out  of  the  cause  of 
action,  it  does  not  so  immediately  and  necessarily  flow 
from  it  as  that  the  offending  party  can  be  made 
responsible  for  it"  («). 

What  is  meant     One  or  two  illustrations  will  explain  what  is  meant 
by  this.  ^y  |.jjj^  p^ig^  ^^^^  firstly,  as  an  instance  of  its  appli- 

cation in  an  action  of  contract,  we  may  take  the 
Hadfepr,  important  case  of  Hadley  v.  Baxendale  (y)  (which  it 
'®'***'**'**^      has  been  said  was  a  case  intended  to  settle  the  law 


(r)  15  &  16  Vict,  a  76,  s.  94. 
(«)  Order  36,  rule  58. 
(()  Broom's  Coms.  641. 

(fi)  See  per  Patteson,  J.,  in  Kdly  v.  Partington,  5  B.  &  A.  645. 
{x)  Mayne  on  Damages,  44. 

(y)  9  Ex.  343      See  also  ThU  v.  Hendertm,  8  Q.  B.  D.  457 ;  46 
L.  T.  483. 
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upon  the  subject  (z) ).    In  that  case  the  facts  were 

shortly  as  follows:   The  plaintiffs  were  mill-owners, 

and  one  of  the  mill  shafts  being  broken,  they  sent  a 

servant  to  the  office  of  the  defendants,  who  were 

carriers,  who  informed  the  clerk  at  their  office  that 

the  shaft  must  be  sent  at  once,  the  mill  being  stopped 

for  want  of  it^  and  the  clerk  told  him  in  reply  that  if 

it  were  sent  any  day  before  12  o'clock  it  would  be 

delivered  the  following  day.    Accordingly  the  shaft 

was  entrusted  to  the  defendants  to  cany,  and  the 

carriage  paid,  but  through  the  defendants'  neglect  it 

was  not  delivered  in  the  proper  time,  and  the  working 

of  the  mill  was  therefore  stopped  for  several  days. 

The  plaintiffs  contended  that  in  estimating  the  damages 

the  jury  should  consider  not  merely  what  it  would  have 

cost  to  have  procured  another  shaft,  but  that  the  loss  of 

profits  caused  by  the  stoppage  of  the  mill  should  be 

taken  into  account,  but  the  Court  decided  that  this  was 

not  so,  for  that  the  rule  is  that  the  damages  in  respect 

of  breach  of  contract  must  be  such  as  may  fairly  and 

reasonably  be  considered  as  either  arising  naturally 

from  the  breach,  or  to  have  been  in  the  contemplation 

of  both  parties  at  the  time  they  made  the  contract,  as 

the  probable  result  of  the  breach  of  it    Here  the  mere 

fact  of  what  the  servant  had  told  the  clerk,  in  the 

absence  of  any  express  or  implied  contract  on  his  part 

that  special  diligence  should  be  taken  on  that  account, 

was  not  sufficient  to  make  this  loss  of  profits  damages 

that  might  reasonably  be  expected  to  flow  from  the 

breach.    With  regard  to  this  case  it  should  also  be 

mentioned  that,  even  had  the  person  who  delivered  the 

shaft  then  informed  the  carriers  that  loss  of  profits 

would  ensue  from  any  delay,  they  would  not  thereby  have 

been  liable  in  respect  of  such  loss  of  profits,  because 

being  common  carriers  they  were  bound  to  receive  the 

shaft  to  carry.    The  rule  that  damages  must  not  be  too  Difflcnity  of 

remote,  is  indeed  in  cases  of  this  kind  most  difficult  of  *PP^<»*i<>'*  ^^ 


(<)  Per  Pollock,  C.B.,  Wilwny,  Newport  Dock  Co,,  L.  B.  I  £z.  189 
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the  rule  M  to  application,  and  it  is  very  hard,  if  not  impossible,  to 
djSi^M?'*  **'  reconcile  all  the  decisions  in  which  the  fact  of  notice, 
or  knowledge  of  some  special  circumstances,  has  been 
held  sufficient  to  render  damages  arising  from  it  recover- 
able as  not  being  too  remote,  and  different  rules  have 
been  laid  down  upon  this  point ;  thus  in  one  case : — 
"The  damages  are  to  be  what  would  be  the  natural 
consequences  of  a  breach  mnder  circumstances  which 
both  parties  were  aware  of"  (a),  but  this  rule  would 
appear  too  wide  viewed  by  the  side  of  the  following 
one:  "The  knowledge  must  be  brought  home  to  the 
party  sought  to  be  charged,  under  such  circumstances 
that  he  must  know  that  the  person  he  contracts  with 
reasonably  believes  that  he  accepts  the  contract  with 
the  special  conditions"  (b). 

Correct  rule.  The  correct  rule  appears  to  be,  that  where  there  are 
any  special  circumstances  connected  with  a  contract 
which  may  cause  special  damage  to  follow  if  it  is 
broken,  mere  notice  of  such  special  circumstances  given 
to  one  party,  will  not  render  him  liable  for  the  special 
damage,  unless  it  can  be  inferred  from  the  whole 
transaction  that  he  consented  to  become  liable  for 
such  special  damage,  and  that  if  the  person  has  an 
option  to  refuse  to  enter  into  the  contract  but  still  after 
such  notice  enters  into  it,  this  will  be  evidence  that  he 
accepted  the  additional  risk  in  case  of  breach  (c). 


DimftffeeaoMd 


DimftffeeaoMd  If  the  owueT  of  property  gives  another  person 
^ood*i^of  ^*'^  authority  to  deal  with  it  in  a  particular  way,  and  such 
aooording  to  persou  chooscs  to  deal  with  it  in  another  way,  he  must 
^°  take  the  risk  of  the  consequences,  and  is  liable  for  its 


(a)  Per  BUokbum,  J.,  in  Cory  v.  Thamei  Irontoork*  Co,,  L.  R.  3 
Q.  B.  186. 
(6)  Per  WUlei,  J.,  in  BrUiih  Columbia  Saw  Mills  v.  NeUUship,  L.  R. 

4  0.  P.  509. 

(c)  Blayne  on  Damages,  38,  39,  and  see  the  case  of  HadUy  y,  Baxen" 
dale,  and  subsequent  cases  on  the  subject  collected  and  dealt  with  in 
Mayne  on  Damages,  10-39.  See  also  as  to  the  effect  of  notice  of  a  sub* 
contract  on  the  damages  that  can  be  recovered  in  an  action  for  breach 
of  contract  to  deliver  goods,  pott,  p.  429. 
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loss  or  injury,  unless  such  loss  or  injury  would  have 
occurred  in  whichever  way  the  property  had  been  dealt 
with ;  so  that  where  defendant  contracted  to  warehouse 
goods  at  a  certain  place,  and  he  warehoused  them  else- 
where, and  they  were  destroyed,  it  wan  held  that  the 
damage  was  not  too  remote  and  that  the  defendant 
was  liable  for  the  loss  (d). 

The  case  of  Kellr/  v.  Partington  (e)  furnishes  an  KeUy  t. 
illustration  of  the  rule  against  remoteness  of  damages  *''**"^  • 
arising  in  an  action  of  tort  That  was  an  action  by  a 
servant  for  slander,  the  words  not  being  actionable  in 
themselves,  and  the  plaintiff  sought  to  prove  as 
damages  the  fact  that  in  consequence  of  the  slander, 
a  third  person  had  refused  to  employ  her,  which  he 
otherwise  would  have  done ;  but  the  Court  held  that 
as  the  words  used  would  not  naturally  lead  to  such 
a  result  such  damages  were  too  remote. 

No  damages  can  be  awarded  in  respect  of  any  act  of  Damages 
the  defendant's  done  before  the  plaintiff's  particular  t^h^J^uM 
cause  of  action  arose  (/),  but  damages  arising  subse-  ^^Jj.**Je 
quently  to  the  cause  of  action  may  be  awarded  where  recovered,  but 
they  appear  to  be  the  natural  and  necessary  result  of  aritH^^Binoe 
the  act  complained  of,  and  do  not  in  themselves  con-  »om«*im«" 
stitute  some  new  cause  of  action  (g). 

In   actions  on  contract  the  measure  of    damages  in  actions  ex 
never  depends  upon  the  motives  which  led  the  de-  moti^^o/the 
fendant  to  break  the  contract,  for  however  evil  his  defendant 

_  _  .       ,        ,  .  .         ,  «        cannot  aflrect 

mtention  may  have  been  m  breaking  it,  that  fact  the  damages, 
cannot  be  taken  into  consideration.  Thus,  the  de- ^^Swe^oV* 
fendant  may,  from  motives  of   annoyance,  or  even  ^"J^jji^^^l^f 

marriage. 

(<2)  LUley  v.  IhuUeday,  J  Q.  B.  D.  510 ;  44  L.  T.  814. 

(e)  5  B.  ft  A.  645 ;  see  also  Miller  v.  David,  L.  R.  9  C.  P.  126 ; 
Chamberlain  v.  Boyd,  1 1  Q.  B.  D.  407 ;  52  L.  J.  Q.  B.  277;  31  W.  R.  572. 

(/)  Mayne  on  Damages,  93. 

(^)  Mayne  on  Damages,  93,  94.  Under  Order  24,  roles  I,  2, 
matters  of  defence  arising  since  action  brought  may  be  set  up,  and  any 
matter  of  defence  to  a  set-ofif  or  counter-claim  arising  after  such  defence 
or  counter-claim  has  been  delivered  may  also  be  set  up.  See  hereon, 
Tohe  V.  Andrews,  8  Q.  B.  D.  428 ;  51  L.  J.  Q.  K  281 ;  Indermaur's 
Manual  of  Practice,  83. 
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Bat  it  ii 
othenriie  in 
actioDB  ex 
delicto. 


Looter  prin* 
oiples  Are 
obieired  in 
awarding 
damagM  in 
actions  ex 
delieio  than  in 
Motions  ex 
c<mtfxictu. 


worse  motives,  have  refused  to  pay  a  debt  due  until 
actually  compelled  to  do  so,  yet  all  that  can  be  re- 
covered is  the  amount  of  the  debt,  with  interest  in 
some  cases  (h),  which  will  presently  be  noticed  (t). 
To  this  rule,  however,  there  is  one  exception,  viz., 
an  action  for  breach  of  promise  of  marriage,  which, 
though  strictly  speaking  an  action  on  a  contract,  yet 
so  strongly  pertains  to  a  tort,  that  the  motives  of  the 
defendant  in  committing  the  breach,  and  his  conduct, 
are  often  a  most  important  point,  as  also  his  position 
in  life  (J).  In  this  action,  therefore,  the  principles 
stated  in  the  next  paragraph  will  generally  apply. 

In  actions  of  tort,  the  motives  of  the  defendant  in 
committing  the  tortious  acts  are  all  important,  for  in 
such  actions  any  species  of  aggravation  wUl  give 
ground  for  additional  damages  (k).  Thus,  if  two  assaults 
are  committed,  the  one  perhaps  unintentionally,  or  at 
any  rate  hastily,  or  with  some  circumstances  of  an 
excusable  nature,  and  the  other  premeditated  and  fully 
intended,  and  perhaps  accompanied  with  insulting  or 
opprobrious  expressions  or  other  circumstances  of  aggra- 
vation, in  the  latter  case  very  much  heavier  damages 
will  be  given  than  in  the  former,  although  practically 
the  plaintiff  may  not  have  sustained  any  greater  or 
more  substantial  injury  than  in  the  other  case.  In- 
stances might  be  multiplied  to  any  extent^  for  almost 
every  action  of  tort  will  be  found  to  constitute  an 
instance  in  itself  more  or  less  striking. 

A  jury,  therefore,  in  assessing  damages  in  tort  are 
governed  by  far  looser  principles  than  in  contract  (/) : 
and  in  many  cases  of  tort  the  jury  are  justified  in 
giving  damages  quite  beyond  any  possible  injury  sus- 
tained by  the  plaintiff,  on  the  ground  that  the  action 


(A)  Mayne  on  Damages,  39,  40. 

(t)  Poet,  p.  424. 

{j)  Mayne  on  Damages,  39,  4a 

{k)  Ibid.,  40 

\l)  MAjne  on  Damages,  41. 
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13  brought  to  a  certain  extent  as  a  public  example,  and 
damages,  when  so  awarded,  are  styled  exemplary  or 
yindictive  damages  (m).     As  an  instance  of  this  an  viodiotive 
action  for  seduction  may  be  particularly  mentioned  (n).  ^»°"«~' 

It  was  formerly  laid  down  as  a  rule  in  actions  of  Although  it 
tort,  that  not  only  must  the  damage  be  the  natural  ]|^^]^ere^, 
and  probable  result  of  the  defendant's  act,  but  also  that  y«*  ^^^  ^* " 

-       ^  not  iieo6Mary 

the  torongfui  act  of  a  third  person,  even  although  it  that  damages 
might  be  the  natural  and  probable  result  of  the  de-  ^uid^  the 
fendant's  act,  could  never  be  taken  into  consideration  '^  *^'*"f ^^ 

.  ,  ,     qaenoea  of  the 

in  assessing  the  damages  against  the  defendant,  or,  in  defendant's 
other  words,  that  damages  must  be  the  natural  and  legal  ^ ' 
consequence  of  the  defendant's  act  (p).  The  practical 
working  of  this  rule  may  be  well  illustrated  by  an 
extreme  case.  Suppose  that  the  defendant  had  slan- 
dered the  plaintiff  openly  before  a  number  of  people 
by  using  words  leading  them  to  believe  him  guilty  of 
some  such  disgraceful  action  that  they  might  naturally 
have  been  expected  to  set  upon  the  plaintiff  and  ill-use 
him  in  consequence  of  their  belief  in  such  words,  as 
by  putting  him  in  an  adjacent  pond;  and  suppose 
this  to  have  been  not  only  what  might  have  been 
expected,  but  also  what  actually  occurred,  yet  as 
such  an  act  was  of  course  an  unlawful  one  on  the 
part  of  such  third  persons,  it  could  not  have  been 
taken  into  account  by  the  jury  in  estimating  the 
amount  of  the  damages,  as  though  under  the  circum- 
stances the  natural,  it  was  not  the  legal  consequence 
of  the  act  (jp).  This  former  rule  was  manifestly  unjust, 
and  must  now  be  taken  as  clearly  not  law  {g). 


(m)  BwikU  V.  Money,  2  Wils.  205 ;  Fabriff^u  v.  Mottyn,  2  W.  BL  929  ; 
JSmbUm  V.  Myen,  30  L.  J.  (Ex.)  71 ;  Bell  v.  Midland  Ry.  Co,,  30 
L.  J.  (O.P.)  273. 

(»)  Per  Wilmot,  G.  J.,  in  TvUidge  v.  Wade,  3  Wils.  18.  As  to  actions 
of  seduction,  see  ante,  pp.  375-381. 

(o)  Viean  v.  WUooekt,  2  S.  L.  G.  553 ;  8  East,  i ;  Morris  7.  Lang- 
dale,  2  B.  ft  P.  284. 

(p)  See  per  Lord  Wensleydale,  in  Lynch  v.  Knight,  9  H.  L.  Gas. 

577. 
{q)  Lynch  ▼.  KnigU,  9  H.  L.  Gas.  577 ;  Knight  t.  QiJbhs,  i  A.  ft  E. 

43 ;  Qreen  v.  BuUon,  2  G.  M.  ft  R.  707  ;  Lumley  v.  Oye,  22  L.  J.  Q.  R 
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When  interest  In  actloDS  On  Contract  interest  may  properly  be 
recoverable.  ^Warded  by  the  jury  as  increasing  the  amount  of  the 
damages  in  some  cases,  though  not  in  all,  for  the  law 
does  not  allow  interest  except  by  statute  or  contract  or 
the  law  merchant  (r),  though  it  may  also  sometimes  be 
recovered  as  damages  for  the  wrongful  withholding  of 
money  (s).  That  interest  is  allowed  in  the  case  of 
bills  of  exchange  and  promissory  notes  has  been  noticed 
in  considering  those  instruments  (f);  also,  interest 
may  of  course  be  given  where  there  has  been  an  express 
contract  to  pay  it,  or  where  a  contract  can  be  implied 
to  that  effect,  as  from  the  custom  of  a  banking-house, 
known  to  the  defendant,  or  where  it  has  been  paid  in 
like  previous  transactions  between  the  parties;  also 
where  a  bill  or  note  has  been  agreed  by  the  defendant 
to  be  given  for  a  debt,  and  not  given,  the  plaintiff  may 
recover  interest  from  the  time  it  would  have  become  due 
if  given,  because  then  it  would  have  itself  carried 
interest  (u).  It  has  also  been  provided  by  statute  (a?), 
Proviiionof  "that  upou  all  debts  or  sums  certain,  payable  at 
c.  42, 1,  as.*'  a  certain  time  or  otherwise,  the  jury,  on  the  trial 
of  any  issue,  or  on  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  allow  interest  to  a  creditor 
at  a  rate  not  exceeding  the  current  rate  of  interest, 
from  the  time  when  such  debts  or  sums  certain  were 
payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time,  or  if  payable 
otherwise,  then  from  the  time  when  demand  of  pay- 
ment shall  have  been  made  in  writing,  so  as  such 
demand  shall  give  notice  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  such  demand  until  the 


463  (the  facts  of  which  latter  case  are  let  oot,  €m<e,  p.  381) ; 
M*MaKon  ▼.  Fidd,  7  Q.  B.  D.  591 ;  50  L.  J.  Q.  B.  552  ;  45  L.  T.  381. 
Starkie  on  Slander  and  Libel,  205 ;  notes  to  Vicara  ▼.  WiUoeki,  2 
S.  L.  0.,  559-5671  and  eases  cited  and  referred  to;  Mayne  on 
Damages,  68. 

(r)  Jn  re  Gottnan,  17  Ch.  D.  771 ;  50  L.  J.  Ch.  624 ;  29  W.  R  793. 

(»)  WebtUr  v.  BrUuh  Empire  Life  Auuranoe  Co.,  15  Oh.  D.  169; 
49  L.  J.  Ch.  769 ;  28  W.  R.  818. 

it)  Ante,  p.  172. 

(tt)  Mayne  on  Damages,  148. 

(«)  3  &  4  Wm.  4,  c  42. 
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time  of  payment     Provided  that  interest  shall  be  pay- 
able in  all  cases  in  which  it  is  now  payable  by  law."  (y). 

It  will  be  observed  that  this  is  a  mere  discretionary  Obierrationt 
power  given  to  a  jury,  and  in  that  respect  unlike  the  other  ^'^  *  • '    ***•• 
cases  in  which  interest  is  recoverable.    With  regard  to 
the  demand  that  is  required  if  the  sum  is  not  payable 
at  a  certain  time  under  some  written  instrument,  any- 
thing is  sufficient  that  substantially  gives  the  defend- 
ant notice  that  if  the  debt  is  not  paid  at  a  certain 
time  he  will  be  held  liable  for   interest  (z).      The  Further  pro- 
same  Act  also  provides  that  the  jury  on  the  trial  of  Stul^'  **™* 
any  issue,  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  give  damages  in  the  nature  of 
interest  over  and  above  the  value  of  the  goods,  in  actions 
for  wrongful  conversion  or  trespass  to  goods,  and  also 
over  and  above  all  money  recoverable  on  policies  of 
insurance  made  after  the  Act  (a). 

There  are  some  few  cases  in  which  it  has  been  pro-  Double  and 
vided  by  statute  that  double  or  treble  damages  shall  be  Jj^^^Jjl^^ 
recoverable,  e.g.  in  the  case  of  a  wrongful  distraint  for 
rent  where  no  rent  was  actually  due,  there  the  party 
so  wrongfully  distraining  forfeits  double  the  value  of 
the  chattels  distrained  on,  together  with  full  costs  of 
suit  (b), 

A  defendant  may  now  in  some  cases  obtain  substan-  a  defeudant 
tial  damages  against  a  plaintiff,  for  the  Judicature  J^Je^  the 
practice  (c)  allows  any  counter-claim  to  be  set  up  by  a  Judicature 
defendant  against  a  plaintiff.      In  all  such  cases  of  obtain  ^ 
course  the  general  rules  as  to  the  measure  of  damages  ^^t  J^^ 

will  apply.  pUintiff  in 


an  action. 


iy)  Sect  28. 

(z)  See  Mowatt  r.  Lord  I,<mde$boro%igh,  23  L.  J.  Q.  R  38.  See 
however,  hereon,  Ward  ▼.  £ffre,  15  Ch.  £>.  130 ;  49  L.  J.  Gh.  657  ; 
28  W.  R  712. 

(a)  3  &  4  Wm.  4,  c.  42,  B.  29.  See  hereon,  Wduier  ▼.  British  Empire 
Muiucd  Life  Aseuranee  Co,,  15  Ch.  D.  169;  40  L.  J.  Ch.  769;  28 
W.  R  818. 

(6)  2  Wm.  k  M.,  Bess,  if  0.  5,  &  5  ;  Addison  on  Torts  75., 

(e)  Order  19,  rule  3. 


426  OF  DAMAGES. 

3.  Damages  in      3.  Damages  in  every  particular  case  depend  more  or 
ticoLrmes.    ^^^  on  the  general  rules  as  to  the  measure  of  damages 
laid  down  in  the  preceding  pages. 

Damages  Where,  on  a  contract  for  sale  of  land,  it  turns  out 

r^Silr  ^^  ^^^^  ^^®  vendor  has  no  valid  title  to  convey  to  the 
on  breach  of  a  purchaser,  naturally  the  latter  hjts  a  right  of  action 
leU  land.  against  the  former,  and  he  is  entitled  to  recover  as  his 
damages  any  expenses  he  has  properly  incurred  in  in- 
vestigating the  title,  and  also,  if  he  has  paid  a  deposit, 
such  deposit  and  interest  thereon  (d),  but  he  is  not 
entitled  to  recover  anything  for  expenses  incurred 
purely  on  his  own  behalf  and  not  actually  necessary, 
e.g.  surveying  the  estate,  nor  any  expenses  he  has 
incurred  before  the  proper  time  for  doing  so,  e.g.  the 
preparing  of  the  conveyance  in  anticipation  of  matters 
being  all  right  (e).  This  rule  appears  to  be  an  absolute 
one  if  the  action  is  simply  for  damages  for  breach  of  the 
contract;  but  there  may  be  circumstances  justifying  an 
action  for  fraud  and  deceit,  which  will  enable  the 
purchaser  to  recover  substantial  further  damages,  as 
where  the  vendor  knew  he  had  no  title  and  no  means 
of  acquiring  it  (/). 

Damages  In  an  action  against  a  purchaser  of  land  for  refusing 

againsta**^*  to  Complete  as  he  should  have  done,  the  damages  that 
purchaser  for  the  plaintiff  is  entitled  to  recover  are  not  the  fixll  price 
complete.  agreed  to  be  paid,  or  the  value  of  the  land,  but  the 
loss  he  has  actually  sustained  by  the  defendant's  breach 
of  contract,  which  will  in  most  cases  be  the  expenses 
the  plaintiff  has  been  put  to,  and  any  special  incon- 
venience he  has  suffered,  and  the  difference  between 
the  price  agreed  upon  and  the  sum  produced  on  a  re- 
sale {g).  Under  the  ordinary  stipulation,  that,  if  the 
purchaser  fails  to  comply  with  the  conditions  of  sale 
the  deposit  shall  be  forfeited  to  the  vendor,  the  vendor 

(d)  Mayne  on  Damages,  186. 
{e)  Ibid  186,  187. 

(/)  FUureau  v.  ThonAill,  2  W.  BL  1078 ;  Bain  ▼.  FothergUl,  L.  R. 
7  H.  L.  158. 
iff)  Laird  v.  Pym,  7  M.  &  W.  474. 
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is  entitled  to  forfeit  it  on  such  an  event  (h) ;  this  does 
not  preclude  him  from  bringing  an  action  against  the 
vendee  also,  but  if  he  does  so  the  amount  of  the  de- 
posit will  be  taken  into  account  in  calculating  the 
damages  (i). 

Where  an  action  is  during  the  continuance  of  a  Damagei 
lease  brought  by  the  reversioner  for  breach  of  a  cove-  U!^tion  by"* 
nant  to  repair,  the  measure  of  damages  is  generally  *  revenioncr 
considered  to  be  the  real  injury  that  has  been  done  to  a  oovenant  to 
the  reversion  (i) ;  but  if  the  lease  has  actually  expired,  "P"'* 
then  the  measure  of  damages  will  be  what  it  has  cost 
or  will  cost  to  put  the  premises  in  proper  repair  (T). 


In  the  case  of  trespass  or  other  injury  done  to  land,  ?*™***"  f^' 
the  actual  occupier  of  it  is  naturally  the  person  entitled  toiand/niay 
to  bring  an  action,  but  if  the  injury  is  one  of  a  perma-  JiSJvered'  ^ 
nent  nature  that  tends  to  depreciate  the  value  of  the  ^*^  ^y  *"• 

^  occupier  and 

inheritance  as  well  as  the  immediate  ownership,  not  the  rever- 
only  may  the  occupier  sue  but  also  the  reversioner  (m),  "**'**'^- 
which  has  been  well  instanced  by  the  case  of  injury 
done  to  trees  where  the  occupier  would  have  his  right 
of  action  in  respect  of  the  loss  of  shade  from  them,  and 
the  reversioner  for  the  loss  of  the  timber  (n).  And  if 
the  reversioner  would  have  a  right  of  action  for  dam- 
ages in  respect  of  the  injury  done  to  his  reversion, 
ordinarily  he  may  also  sue  for  an  injunction  to  restrain 
the  doing  of  the  act,  but  he  must  shew  that  his  rever- 
sionary property  has  been,  or  will  be  injured  (o). 

In  any  action  for  recovery  of  land  the  plaintiff  may  Mewe  profiti. 
also  recover  damages  for  the  loss  of  the  profits  of  the 


(A)  ffinUm  v.  SparJces,  L.  R.  3  C.  P.  161. 

(i)  Odcenden  ▼.  Heidy^  27  L.  J.  Q.  B.  36 1. 

{k)  Mayne  on  Damages,  251,  411. 

(I)  Ibid.  251,  252. 

(m)  Jeuer  ▼.  G^ord,  4  Burr.  2141. 

(n)  See  Bedingfidd  v.  Onflow^  3  Lev.  209.    See  ante,  pp.  301,  302. 

(0)  Cooper  V.  Crabtree,  19  Gh.  D.  193;  51  L.  J.  Q  B.  (Apps.)  544. 
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Damftges  In  actions  for  the  breach  of  a  warranty  (a)  the 

cMei  oTbreadi  measure  of  damages  must  depend  considerably  upon 
of  warranty,  whether  the  article  has  been  returned  or  not  In  pre* 
viously  treating  of  warranties  it  has  been  pointed  out 
that  in  some  cases  the  vendee  has  an  absolute  right  ta 
return  the  article  warranted,  whilst  in  other  cases  h« 
has  no  right  to  do  so,  but  is  confined  to  his  remedies; 
other  than  this  (b).  If  the  vendee,  having  the  right  to 
do  so,  does  return  the  article,  or  though  not  having  the 
right,  yet  does  so  with  the  assent  of  the  vendor,  and 
has  not  before  paid  the  price,  if  he  has  not  su£fered  any 
special  injury  he  will  be  entitled  to  nominal  damages 
only,  and  if  he  has  paid  the  price  and  suffered  no 
injury  beyond  that,  then  the  measure  of  dams^s  will 
be  the  price  paid  (c).  If  any  special  injury  has  how- 
ever resulted,  then,  in  all  cases  where  the  article  has 
not  been  returned,  the  measure  of  damages  is  the  differ- 
ence  between  the  value  of  the  article  had  it  not  pos- 
sessed the  defect  warranted  against  but  been  as  it 
should  be,  and  the  actual  value  of  the  article  with  the 
defect  (d) ;  and  the  best  evidence  of  the  value  of  the 
article  with  the  defect  must  necessarily  be  the  sum 
which  it  has  produced  on  a  re-sale. 


Damaget 
recoverable 
•gainat  a 
carrier  of 
goods. 


If  a  carrier  of  goods  (e)  does  not  deliver  them 
within  the  proper  time,  and  the  consignee  therefore 
refuses  to  receive  them,  or  if  by  the  neglect  of  the 
carrier  they  are  lost,  the  damages  recoverable  will  be 
the  true  value  of  the  goods,  and  also  any  further 
damages  naturally  resulting  from  the  breach  of  the 
contract.  What  will  be  deemed  the  natural  conse- 
quences  of  the  carrier's  neglect  has  already  been  suffi- 
ciently considered  (/). 


(a)  At  to  what  will  amount  to  a  warranty,  aee  oiUe,  p.  99. 
(6)  See  ante,  pp.  102,  103. 
(e)  Mayne  on  Damages,  i8a 

(d)  DingU  ▼.  Hare,  7  G.  B.  (N.S.)  145 ;  Mayne  on  Damagee,  180^ 
181 ;  Broom's  Coma.  656. 

(e)  As  to  carriers  generally,  see  atiU^  pp.  I13-121. 

(/)  See  anUt  pp.  419,  420,  and  case  of  HadUy  v.  BaaeendaU  thero 
quoted  and  referred  to,  and  remarks  thereon.  See  also  Jam€wn  v.. 
Midland  My.  Co,,  50  L.  T.  426. 
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With  regard  to  actions  against  a  carrier  of  passen-  Damages 
gers  for  some  personal  injury  caused  by  the  defend-  J^nJta*^* 
ant's  negliffence,  the  measure  of  damages  consists  in  <»m«  <>' 

o    o  '  o  pasaengori. 

the  substantial  injury  the  plaintiff  has  suffered  by  the 
expenses  of  his  cure,  his  loss  of  time  and  consequent 
injury  to  his  business,  and  his  inability  to  continue 
that  business,  and  the  general  pain  and  discomfort  he 
has  been  put  to  (g) ;  and  the  fact  of  the  plaintiff  having 
through  an  insurance  received  compensation  for  his 
accident  cannot  be  set  up  by  the  defendant  in  reduc- 
tion of  damages  (A). 

With  regard  to  actions  under  Lord  Campbell's  Act  Damagea 
({)  the  rule  has  been  stated  to  be  "  that  the  damages  campbeU^a 
should  be  calculated  in  reference  to  a  reasonable  ^^' 
expectation  of  pecuniary  benefit,  as  of  right  or  other- 
wise from  the  continuance  of  the  life"  {k),  which 
means  that  the  jury  cannot  speculate  on  mere  pro- 
babilities of  advantages  that  might  possibly  have 
ensued  to  the  persons  for  whose  benefit  the  action  is 
brought,  nor  can  they  look  to  the  grief  caused  such 
persons  by  the  death,  but  they  may  consider  the  fair 
loss  of  comforts  and  conveniences  to  such  parties 
through  the  death,  for  this  is  fairly  within  the  pecu- 
niary loss  for  which  the  action  is  brought  (/).  And 
in  calculating  this  pecuniary  loss  the  jury  may  consider 
any  reasonable  probabilities  of  pecuniary  benefit  capa- 
ble of  being  estimated  in  money,  e.g.,  that  the  deceased 
who  bad  been  in  the  habit  of  contributing  towards  the 
support  of  a  relative,  for  whose  benefit  the  action  is 
brought,  would  have  continued  to  have  done  so  (m). 
It  has  been  held  that  the  jury  cannot  give  damages  in 

ig)  Mayne  on  Damagea,  431-434 ;  and  see  as  to  how  far  this  prin- 
ciple will  be  extended,  Armsioorth  ▼.  SotUh-Ecutem  Ry.  Co.f  11  Jur. 
760  ;  PhiUipt  ▼.  London  and  South-Wuiem  Ry.  Co.,  5  C.  P.  D.  2S0 ; 
49  L.  J.  C.  P.  233  ;  42  L.  T.  6. 

(A)  Taiet  v.  White,  4  B.  N.  0.  283. 

(i)  9  &  10  Viot  a  93,  aa  to  the  proviaiona  of  which,  aee  {nUe,  pp. 

390»  391- 
{k)  Pep  cur.  FranHin  ▼.  SotOh  EaHem  Ry.  Co.,  3  H.  &  N.  211. 

(0  Frantdin  ▼.  atndh-EatUm  Ry.  Cb.,  2  H  &  N.  21 1. 

(m)  DaUon  v.  Souik-EaiUm  Ry.  Co.,  27  L.  J.  C.  P.  227 ;  Pym  v. 

Oreai  Northern  Ry,  O9.,  2  B.  &  S.  767 ;  4  B.  &  S.  396. 
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Damages  re- 
oorerable  on 
fire  and  life 
policiee. 


respect  of  the  funeral  expenses,  there  being  nothing  in 
the  Act  to  justify  their  so  doing  (n). 

From  the  very  material  distinction  in  the  nature  of 
the  contracts  of  fire  and  life  assurance  (o)  arises  the 
difference  in  the  damages  recoverable  in  each,  the 
damages  being  in  the  former  only  the  actual  loss  in- 
curred, but  in  the  latter  the  whole  sum  assured  to  be 
paid. 


When  a 
plaintiff, 
though  he  has 
not  done  work 
as  oontraoted 
for,  may  sue 
upon  a 
quantum 
tneruU, 


Where  a  person  is  employed  to  do  certain  work,  and 
he  does  not  do  it  as  he  contracted  to,  but  does  it  in 
some  different  way,  though  he  cannot  of  course  recover 
the  contract  price,  yet  if  the  defendant  has  accepted 
what  he  has  done  he  is  entitled  to  recover  upon  a 
quanttim  meruit,  i,e,,  as  much  as  it  deserves  (p). 


Damages  The  Ordinary  damages  recoverable  for  breach  of  a 

breachof ^* ^^  coutract  to  lend  money,  are  any  excess  of  interest,  and 

contract  to      any  additional  costs  and  expenses  properly  incurred,  but 

money.     y^YievQ  special  damage  results  from  the  breach  of  the 

agreement,  and  the  party  is  deprived  of  the  opportunity 

of  getting  money  elsewhere,  these  circumstances  may 

also  be  considered,  and  substantial  damages  awarded  in 

respect  of  them  (^). 

Damages  In  an  action  for  trespass  or  other  injury  to  land, 

reooTerable        .«  i  i*j  •^i'i***t_Y 

in  actions  for  the  general  measure  of  damages  is  the  diminished 
othw'iniury  value  of  the  land  (r) ;  and  in  cases  of  trespass  where 
to  land.  no  real  injury  has  been  sustained,  and  there  are  no 

special  circumstances  of  aggravation,  nominal  damages 
only  will  be  given.  If,  however,  there  are  any  circum- 
stances of  aggravation,  or  the  trespass  has  been  com- 
mitted after  notice  not  to  trespass,  here  exemplary 


(a)  Daltan  ▼.  South-Eattem  Ry,  Co.,  27  L.  J.  C.  P.  227. 

(o)  As  to  which  see  ante,  pp.  185,  186. 

(p)  See  also  ante,  pp.  237,  238. 

(9)  Mamehetter  and  Oldham  Bank  ▼.  Cook,  49  L.  T.  674. 

(r)  Jones  v.  Qooday,  8  M.  &  W.  146. 
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or  vindictive  damages  may  be  given  quite  beyond  any 
real  injury  that  the  plaintiff  has  suffered  (s). 

In  cases  of  nuisances  where  no  substantial  injury  Damftgei 
has  been  done,  if  it  is  the  first  time  of  an  action  hav-  K^t'of  ^  ^ 
ing  been  brought  in  respect  of  the  nuisance,  nominal  «^'i»«»o«»' 
damages  generally  will  only  be  given ;  but  if  it  is  a 
second  or  any  further  action  for  the  continuance  or  re- 
occurrence of  the  same  nuisance,  exemplary  damages 
may  be  given  with  a  view  to  compelling  its  removal  (0- 
In  any  action  the  plaintiff  may  also  obtain  an  injunc-  whea  a  rever- 
tion,  either  in  addition  to  or  instead  of  damages  (u).  tl^^di^^M. 
Not  only  the  actual  occupier  of  lands,  but  also  the  re- 
versioner may  obtain  damages  if  the  nuisance  is  of  a 
permanent  nature  (x). 

In  an  action  for  some  injury  done  by  a  ferocious  Damage* 
animal,  e.g.  a  fierce  dog,  the  damages  awarded  to  the  by'^a^Sntlff 
plaintiff  may  include,  not  only  the  actual  expenses  he »"  w^t  of 

ti  ..  -11  1  11.T1     iome  injury 

has  been  put  to  in  gettmg  cured,  but  also  the  bodily  done  by  a 
pain  he  has  suffered,  as   by  undergoing  a  surgical  |[^^i^ 
operation  (y). 

For  the  measure  of  damages  in  an  action  for  seduc-  As  to  damages 
tion  the  student  is  referred  to  the  previous  remarks  on  '^^  ■^«c*ion- 
that  subject  (z). 

In  actions  for  breach  of  promise  of  marriage  the  Damages  in 
only  rule  that  can  be  given  is  that  temperate  and  broadf  o^ 
reasonable  damages  should  be  awarded,  the  jury  fairly  promise  of 
considering  the  grief  caused  by  the  breach,  and   the 
probable  pecuniary  or  social  loss  sustained  by  the 
plaintiff;  but  any  evil  motives  of  the  defendant,  or  cir- 

{$)  Merett  v.  Harvey,  5  Taunt.  442  ;  as  to  trespass  to  land,  see  ante, 
pp.  284-291. 

(0  BaUithiU  v.  Reed,  25  L.  J.  G.  P.  29a 

(tt)  21  k  22  Vict,  c  27.  This  statute  was  repealed  by  46  &  47 
Vict.  c.  49,  but  its  principle  is  preserved  by  sect.  5  {Sayert  v.  CoUyer, 
28  Oh.  D.  103  ;  54  L  J.  Oh.  i ;  33  W.  R  91). 

(x)  See  as  to  nuisances,  anU,  pp.  307-312. 

(V)  Addison  on  Torts,  1 16, 1 17.  As  to  injuries  by  ferocious  animals, 
see  ante,  pp.  325,  326,  386. 

{z)  Ante,  p.  377. 
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cumstances  of    aggravatioD,  may  be   taken  into  ac- 
count 


Damage!  in 
aotions  for 
aasault  and 
battery*  and 
falM  im- 
prisonment. 


The  damages  to  be  awarded  the  plaintiff  in  an  action 
for  assault  and  battery  (a)  must  always  depend  on  the 
circumstances  of  the  case.  In  the  case  of  a  simple  and 
somewhat  excusable  assault,  nominal  damages  only  will 
generally  be  given,  but  exemplary  damages  may  be 
given  if  there  has  been  any  special  injury,  or  the 
assault  has  been  attended  with  circumstances  of  insult, 
or  has  been  premeditated  (b).  In  actions,  too,  for  false 
imprisonment  (c),  the  damages  must  depend  on  the 
same  principles  (d). 


In  actions  for  malicioas  prosecution  (e)  damages  may 

aotioM^for  ^®  awarded  not  only  in  respect  of  the  actual  pecuniary 

loss  the  plaintiff  may  have  been  put  to  in  defending 

himself,  but  also  in  respect  of  the  injury  done  to  his 

character  (/). 


Damage! 

recoverable 

in 

malicious 

prosecation. 


The  statute  With  reference  to  the  damages  recoverable  in  re- 
te^mAjtswt  sp^ct  of  libel  or  slander,  the  student  is  reminded  of  the 
the  question  of  effect  in  somo  cascs  of  the  provisions  in  the  statute 
ao^omTforiibel  6  &  /  Vict.  c.  96,  before  noticed  in  treating  of  those 

or  slander.        subjects  (^). 


witneu. 


Damages  ^^^  damages  recoverable  against  a  witness  who  has 

recoverable     })qqji  served  with  a  subposua,  and  whose  reasonable 

!gain!t  a  non-  c  ' 

attending  expenses  havo  been  tendered,  consist  of  a  penalty  of 
;^io,  and  such  further  sum,  as  may  be  awarded  for  the 
injury  or  loss  sustained  by  the  party  who  subpoenaed 
him  (h).  If,  through  the  non-attendance  of  the  witness, 
the  party  gets  the  trial  postponed,  the  proper  measure 


(a)  As  to  which  see  anU,  pp.  337-345. 

(6)  Mayne  on  Damages,  429-431 

(e)  As  to  which  see  ante,  pp.  346-354. 

{d)  Majne  on  Damages,  429-431. 

{e)  As  to  which  see  ante,  pp.  355-357. 

(/)  Mayne  on  Damages,  425-429. 

{g)  See  ante,  chap,  v.,  pp.  368,  369. 

(h)  5  Ells.  c.  9,  a.  12,  mjide  peipetual  by  26  &  27  Vict  c.  125. 
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of  damages  will  be  the  expenses  of  going  down  to  the 
trial  and  of  getting  it  postponed,  and  all  costs  inci* 
dental  to  such  postponement. 

In  an  action  against  a  sheriff  (i)  for  having  by  his  Damages 
negligence  allowed  some  person  arrested  by  him  for  ^S^Mtor 
debt  to  escape,  although  formerly  the  damages  recover-  »««ii8«nc«  "» 
able  against  him  were  the  full  amount  of  the  debt,  yet  writ  of  ca,  ta. 
this  is  not  always  so  now,  for  the  measure  of  damages 
is  the  value  of  the  custody  of  the  debtor  at  the  time  of 
his  escape ;  that  is,  if  he  was  reasonably  or  probably 
able   to  satisfy  the  debt,  the   full  amount  will  be 
awarded,   but  if  he  had  no  means,  or    very  slight 
means  of  doing  so,  then  the   damages  will  be  very 
much  less.     And  if  the  plaintiff  has  by  his  conduct 
prevented  the  defendant  from  retaking    the  debtor, 
or    has    in    any   way    aggravated    or    increased    his 
loss,  this  will  naturally  affect  the  amount  to  be  re« 
covered  (i). 

So  also  in  an  action  against  a  sheriff  for  negligence  Or  a  writ  of 
in  not  having  levied  on  goods  when  he  might  and'^*'*** 
ought  to  have  done  so,  the  damages  recoverable  are  not 
necessarily  the  full  amount  of  the  debt  for  which  the 
levy  ought  to  have  been  made,  or  the  full  value  of  the 
goods,  but  the  real  measure  of  damages  is  the  benefit 
that  the  plaintiff  would  have  probably  derived  from  the 
levy  had  it  been  made  (/).  Thus,  if  in  such  an  action 
it  were  proved  that,  had  the  levy  been  made,  the  land- 
lord of  the  debtor  would  have  distrained  for  a  year's 
rent  (for  which  he  has  a  claim  to  be  paid  in  full  before 
any  execution),  and  that  this  would  not  have  left  suffi- 
cient for  the  plaintiff,  this  will  be  taken  into  account. 
Or  again,  if  the  execution  exceeded  ;^2o,  the  possibility 
of  the  debtor  having  been  adjudged  bankrupt,  and  the 
plaintiff  having  through  this  derived  no  benefit  from  his 

(i)  Ab  to  which  see  ante,  pp.  401,  402. 

{k)  Arden  ▼.  Goodaere,  20  L.  J.  G.  P.  184 ;  Macrae  v.  Clarke,  35 
L.  J.  C.  P.  247 ;  and  see  also  Mayne  on  Daniage8#439,  440 
{I)  Ifobton  V.  TheUu9on,  36  L.  «f.  Q.  B.  302 ;  L.  R.  2  Q.  B.  642, 
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execution  (m),  will  be  taken  into  account  in  assessing 
the  damages. 

Damages  In  an  action  by  a  servant  for  wrongful  dismissal  (it), 

anaoSon  by  a  ^^®  measure  of  damages  is  obtained  **  by  considering 
'^'^rfni^'  what  is  the  usual  rate  of  wages  for  the  employment 
dismiMaL  contracted  for,  and  what  time  would  be  lost  before  a 
similar  employment  could  be  obtained.  The  law  con- 
siders that  employment  in  any  ordinary  branch  of 
industry  can  be  obtained  by  a  person  competent  for 
the  place,  that  the  usual  rate  of  wages  for  such  employ- 
ment can  be  proved,  and  further,  that  when  a  promise 
for  continuing  employment  is  broken  by  the  master, 
it  is  the  duty  of  the  servant  to  use  diligence  to  find 
another  employment.  If  indeed  the  particular  employ- 
ment could  not  be  again  obtained  without  delay,  and  if 
the  wages  stipulated  for  in  the  contract  broken  were 
higher  than  usual,  the  damages  should  be  such  as  to 
indemnify  for  the  loss  of  wages  during  that  delay,  and 
for  the  loss  of  the  excess  of  wages  contracted  for  above 
the  usual  rate,"  but  nothing  beyond  this  (o).  Therefore 
it  follows  that  only  nominal  damages  are  recoverable  for 
wrongful  dismissal,  if  the  servant  could  have  at  once 
obtained  other  employment  of  a  similar  kind  which  a 
reasonable  man  would  have  accepted  (p). 

(m)  See  amle,  p.  402. 

(n)  Ab  to  the  aubject  of  Master  and  Servant  generally,  see  ante,  pp. 
203-208. 

(o)  Broom*B  Corns.  658. 

(|>)  Maedtmnell  v.  Martdtn^  I  C.  &  £.  281. 
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CHAPTER  11. 

OF  EVIDENCE  IN  CIVIL  CASES. 

Having  in  the  previous  pages  discussed  the  different 
rights  that  a  person  has  in  respect  of  contracts,  and  of 
torts,  and  the  damages  to  be  awarded  him  in  an  action 
in  respect  of  them,  there  necessarily  remains  to  be  con- 
sidered the  important  subject  of  the  evidence  to  be 
given  by  a  person  in  our  courts  in  support  of  the  right 
that  he  there  sets  up.  The  subject  may  conveniently  Mode  of  con- 
be  considered  in  the  following  order :—  b^j^  *^* 

1.  The  nature  of  evidence  generally. 

2.  The  competency  of  witnesses  and  the  admissibility 
of  particular  evidence. 

3.  Cases  of  privilege. 

4.  Some  miscellaneous  points. 

I.  As  to  the  nature  of  evidence  generally.    Evidence  i.  Ai  to  th« 
has  been  defined  as  the  proof,  or  mode  of  proving,  JJ^J]J^' 
some  fact  or  written  document,  and  in  its    nature  seneraUy. 
may  be  direct,  or  indirect  (or,  as  it  is  more  usually 
styled,    circumstantial),    primary    or  ^  secondary,   and 
there  may  also  be  admissions  which  may  serve  as  evi- 
dence (a).    By  direct  evidence  is  meant  some  positive  pinet  and 
or  conclusive  proof ;  by  indirect  or  circumstantial  evi-  JJi^^l^, 
dence,  some  proof  from  particular  circumstance  (&). 
The  division  of  direct  and  indirect  (or  circumstantial) 
evidence,  more  particularly  applies  to  criminal  than 
to  civil  cases,  and  as  the  present  work  only  professes 


(a)  Brown*8  Law  Diet.  212. 

(6)  See  Brown's  Law  Diet  93,  tit.  "  Circnmntantiftl  Evidence.  ** 
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to  treat  of  civil  and  not  of  criminal  matters,  that 
division  will  not  be  farther  discossed  beyond  explain- 
ing the  distinction  by  an  illustration.  Thns  let  ns 
take  the  case  of  a  man  prosecuted  for  murder,  the 
death  of  the  deceased  having  resulted  from  a  pistol- 
shot.  Proof  by  some  one  who  saw  the  prisoner  fire 
the  shot  would  be  direct  evidence ;  but  if  it  was  not 
actually  seen,  but  the  prisoner  was  found  near  the 
spot  with  a  pistol  recently  discharged  in  his  hand, 
and  the  shot  fitted  the  barrel  of  the  pistol,  this  would 
be  indirect  or  circumstantial  evidence  that  he  was  the 
murderer  (c). 

Vrimm  and        The  division  of  primary  and  secondary  evidence  is, 
•Tidmioe,        however,  one  that  far  more  particularly  afiects  civil 

cases,  and  is  therefore  here  entitled  to  more  considera- 

tioiL 

Difrerenee  Primary  evidence  may  be  defined  as  the  highest  kind 

tween  t  «»•  ^j  evidence  which  the  nature  of  the  case  admits  of  (d), 
and  secondary  evidence  as  everything  falling  short  of 
the  best  or  primary  evidence  (e).    Thus,  where  at  a 
trial  it  is  required  to  prove  a  certain  contract  entered 
into  in  writing,  the  production  of  that  writing  itself  is 
the  best  or  primary  evidence,  and  a  copy  or  merely 
parol  evidence  of  what  that  contract  contained  is  se- 
Primary         condary  evidence.    It  is  a  rule  in  every  case,  subject 
poMible/muit  to  some  exceptions,  that  the  best  or  primary  evidence 
given '  ^        must  be  given  (/) ;  thus,  in  our  instance  of  proof  re- 
quired to  be  given  of  a  contract  that  has  been  entered 
into,  if  it  is  in  the  power  of  the  party  requiring  to  prove 
it  to  produce  the  original  contract  he  must  do  so,  for 
if  he  can,  then  he  is  not  permitted  to  give  proof  of  it 
ReaMm  of  the  Otherwise  than  by  the  very  contract  itself.    ''  The  rule 
in  PoweUcIn^  is  founded  on  the  presumption  that  if  inferior  evidence 
ETidenoe.        is  ofiered  when  evidence  of  a  better  and  more  original 

(e)  See  Harria'  Principlea  of  Criminal  Law,  433-435. 

{d)  Brown's  Law  Diet.  212. 

(e)  Ibid. 

(/)  Powell'i  Evidenoe,  63. 
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nature  is  attainable,  the  substitution  of  the  former  for 
the  latter  arises  either  from  fraud  or  from  gross  negli- 
gence, which  is  tantamount  to  fraud.  Thus,  if  a  copy 
of  a  deed  or  will  be  tendered  when  the  original  exists 
and  is  producible,  it  is  reasonable  to  assume  that  the 
person  who  might  have  produced  the  original,  but  omits 
to  produce  it,  has  some  private  and  interested  motive 
for  tendering  a  copy  in  its  place  "  {g). 

And  although  a  person  may  not  have  the  best  or  a  penon, 
primary  evidence  actually  in  his  possession  or  power  JJl^^g  "^* 
yet  if  he  can  by  any  means  cause  its  production  he  is  primary 
bound  to  do  so  (A).    This  is  well  shown  by  the  fact  that  his  own 
if  at  the  trial  of  an  action  one  of  the  parties  rests  his  S^ "cTafi  he 
evidence  upon  some  writing  in  his  opponent's  posses-  ^  *<>  obtain 
sion,  before  he  can  give  in  evidence  a  copy  of  it,  or 
parol  evidence  of  its  contents,  he  must  give  to  the 
other  party  a  notice  to  produce  the  original,  and  then  Notice  to 
if  it  is  not  produced,  having  done  all  in  his  power  to  P*^*^®*- 
get  the  best  or  primary  evidence,  he  is  allowed  to  give 
his  secondary  evidence.    This  notice  to  produce  is  prac- 
tically given  before  the  trial  of  nearly  every  action, 
there  generally  being  some  documents  in  the  oppo- 
nent's possession  which  the  other  party  considers  ought 
to  be  laid  before  the  jury  (i). 

There  are  no  degrees  of  secondary  evidence ;  when  a  There  are  no 
person  has  done  everything  he  can  to  get  the  best  or  iJeSadl^ 
primary  evidence,  and  thus  entitled  himself  to  give«^denoe. 
secondary  evidence,  it  may  be  of  any  kind  (A).    Thus,  if 
an  original  writing  cannot  be  produced,  the  party  may 
give  as  secondary  evidence  either  a  copy  of  it,  or  parol 
evidence  of  its  contents,  though  of  course  in  such  a 
case  it  would  always  be  preferable  to  give  the  copy. 


{g)  PoweU'e  Evidence,  63. 

{h)  Ibid.  377,  378. 

(i)  As  to  the  notice  to  inspect  and  admit  usually  given  before  going 
to  trial,  see  poH^  pp.  455,  456.  See  also  as  to  both  these  notices  Inder- 
maur's  Manual  of  Practice,  126,  127. 

{k)  Powell's  Evidence,  377. 
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as  being,  from  its  greater  certainty,  entitled  io  more 
credence. 

When  ft  Although  if  a  person  gives  his  opponent  notice  to  pro* 

r^l^ll^  to     <^uce  a  deed  or  other  document  {!),  and  this  is  not  done, 

inftSipd  "    ^®  ™*^y  8^^®  secondary  evidence  of  its  contents,  yet  if 

penon*!  the  document  is  not  in  that  opponent's  possession,  but 

M^^oducet  ^  the  possession  of  a  third  person,  not  a  party  to  the 

iSSJd™"*  ^  action,  here  his  proper  course  is  to  issue  a  syi)paBna  duces 

tecum  for  such  person  to  attend  and  produce  it    If  on 

such  subpoena  the  witness  refuses  to  produce  the  deed 

or  document  in  question,  that  does  not  entitle  the 

plaintiff  or  defendant  to  give  secondary  evidence  (m), 

unless  the  witness  is  a  solicitor,  when  the  rule  appears 

to  be  different  (n). 

Exoeptionf  to  There  are,  however,  some  exceptions  to  the  strict  rule 
iion-^miMi^  as  to  the  uou-admissibility  of  secondary  evidence,  e.^., 
biiity  of  with  regard  to  the  probate  of  a  will  as  subsequently 

eyidenoe7       noticed  (o) ;  in  the  case  of  an  of&ce  copy  of  a  bargain  and 
sale  enrolled  under  27  Henry  8,  c.  16 ;  various  docu* 
ments  in  the  case  of  companies  under  40  &  41  Vict,  c. 
26;  and  in  particular  under  the  Bankers'  Books  Evidence 
Bankers'  Booki  Act,  1 879  ( p).    By  this  last-meutioued  statute  it  is  pro- 
J879.  '  vided  that  a  copy  of  an  entry  in  a  banker's  book  shall 

in  all  legal  proceedings  be  received  as  primd  fousie  evi- 
dence of  entries  therein,  provided  that  the  book  was  at 
the  time  of  the  entry  one  of  the  ordinary  books  of  the 
bank,  that  the  entry  was  made  in  the  usual  course  of 
business,  that  the  book  is  in  the  custody  and  control  of 
the  bank,  and  also  provided  that  the  copy  is  duly  proved, 
either  orally  or  by  affidavit,  to  be  a  true  copy,  by  some 
person  who  has  examined  the  copy  with  the  original 
entry  (q).    In  all  cases  in  which  the  bank  is  not  a 

(l)  As  to  what  wiU  not  be  a  proper  notice  to  produce,  see  Sugg  t. 
Bray,  51  L.  T.  194. 
(m)  Jesut  College  v.  Qibbs,  I  T.  &  C.  156. 
in)  Bibberd  y.  Knight,  2  Ex.  ii. 
(o)  PoH,  p.  457. 
{p)  42  Vict,  c  II. . 
M  Sect!  3,  4,  5. 
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party  to  the  action,  the  banker  or  officer  of  the  bank 
cannot  be  compelled  to  produce  his  books  unless  specially 
ordered  to  do  so,  but  this  course  must  be  adopted.  If 
the  banker  will  not  voluntarily  produce  books  or  entries 
to  a  party  to  an  action,  an  order  may  be  obtained  for 
production,  and  for  liberty  to  take  copies  of  entries  (r). 
An  application  for  such  an  order  should  not  ordinarily 
be  made  ex  parte  but  by  summons  (5). 

Another  kind  of  evidence  that  is  sometimes  allowed  Definition  of 
to  be  given  is  hearsay  evidence,  which  has  been  well  evidence, 
defined  or  described  as  some  "  oral  or  written  statement 
of  a  person  who  is  not  produced  in  court,  conveyed  to 
the  court  either  by  a  witness  or  by  the  instrumentality 
of  a  document "  (t).  If  a  person  appears  in  court  and 
himself  on  oath  deposes  to  a  certain  fact,  this  evidence 
is  at  first  hand,  but  if  a  witness  appears  and  deposes 
that  a  person  told  him  a  certain  fact,  or  if  a  writing  by 
some  person  stating  a  fact  is  produced,  this  is  only  at 
second  hand,  and  is  hearsay  evidence. 

The  general  rule  as  to  hearsay  evidence  is  that  it  is  R«*«>n  of 
not  admissible,  upon  the  ground  that  it  really  is  not  on  evidenoe  not 
oath  at  all,  and  therefore  is  not  entitled  to  credibility  (u);  adSftted?     ^ 
so  that  a  witness  stating  that  he  was  told  such  and 
such  a  fact  is  at  once  stopped,  and  not  allowed  further 
to  proceed  with  that  testimony.    In  some  cases,  how-  Cuei  in  which 
ever,  hearsay  evidence  is,  contrary  to  the  general  rule,  owdenoe  it 
admitted,  apparently  upon  the  principle  that  were  it  not,  »dinitted. 
no  possible  proof  of  the  matters  could  be  given,  and  the 
following  are  the  chief  cases  in  which  it  is  so  admitted : — 

I.  It  is  admitted  in  matters  of  public  or  general  x.  in  matte™ 
interest,  though  not  in  any  matter  of  merely  private  pnerai^"  ^' 
right  (x).     Here  the  fact  of  a  popular  reputation  or"**®"^** 


(r)  4a  Vict,  a  II,  SB.  6,  7>  8,  11. 

(«)  Daviet  v.  White,  53  L.  J.  Q.  B.  275  ;  32  W.  R.  3aa 

(0  PoweU's  ETtdence,  151. 

(/r)  Ibid.  ;  Doe  d.  DUUbwy  t.  Tkcmtai,  2  S.  L.  C.  518 ;  14  East,  323. 

{z)  Powell's  Evidenoe,  164  et  teq. 
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opinion  upon  the  matter,  or  a  statement  made  hy 
some  deceased  person  of  competent  knowledge,  hrfore 
any  dispute  arose,  may  be  given  in  evidence,  the  par- 
ticular reason  for  this  being,  that  matters  of  public  and 
general  interest  are  usually  of  a  very  ancient  date, 
and  consequently  there  is  a  great  difficulty  in  obtaining 
direct  testimony  as  to  their  existence,  and  also  because 
a  general  reputation  in  a  matter  in  which  many  are 
interested,  existing  when  there  was  no  dispute  as  to 
that  right,  is  likely  to  be  true  (if).  Thus,  traditionary 
reputation  of  boundaries  between  two  parishes  may 
be  given  in  evidence,  for  this  is  a  matter  of  public  and 
general  interest  to  the  persons  dwelling  there  {z). 
But  it  must  be  clearly  borne  in  mind  that  this  case  of 
the  admissibility  of  hearsay  evidence  does  not  extend 
to  merely  private  rights;  thus  evidence  of  reputation 
of  a  boundary  between  two  estates  has  been  rejected 
because  it  is  a  matter  which  only  affects  the  respective 
owners  (a). 

3.  In  mhiien  2.  In  questions  of  pedigree  hearsay  evidence  is  some* 
of  pedigree,  times  admitted  (J).  Here,  if  no  better  proof  can  be 
found,  evidence  may  be  given  of  the  common  reputation 
in  the  family,  or  of  the  declaration  or  statement  of  any 
deceased  relatives ;  thus  common  reputation  in  a  family 
to  prove  who  was  the  ancestor  of  a  member  of  it  is 
admissible,  or  to  prove  how  many  children  that  ancestor 
had  (c) ;  and  in  a  case  where  it  was  desired  to  prove 
that  a  member  of  the  family  had  not  been  married. 
Lord  EUenborough  said,  what  other  proof  could  the 
plaintiff  be  expected  to  produce  that  such  person  had 
not  been  married,  than  that  none  of  the  family  had  ever 
heard  that  he  was  (d)  ?  Under  this  head,  too,  entries  in 
old  family  bibles  or  in  prayer-books  have  been  held 


(y)  2  S.  L.  0.  525,  526. 

(s)  See  note  to  Doe  d.  JHMury  ▼.  Thomai,  14  East,  331. 

(a)  Ibid. 

(6)  Powell's  Evidence,  186,  e<  »eq, 

{e\  Bull,  N.  P.  294,  cited  15  East,  294,  n. 

(d)  Doe  d.  Banning  v.  Orifin,  15  East,  293. 


OF  EYIDENCE  IN  CIVIL  GASES.  443 

admissible  in  evidence  (e),  as  also  has  a  genealogy  made 
by  a  deceased  member  of  the  family  (/),  and  inscrip* 
tions  on  tombstones  (ff). 

It  is  important  to  observe  that  a  declaration  made  Bat  a  deeUn- 
by  a  person  under  this  head  must  have  been  made  by  a  hei^'^muat  i»" 
relative  either  by  blood  or  marriage,  and  if  made  by  f">™ » relative 

•^  .    bj  blood  or 

another,  though  much  connected  with  the  family,  this  marriage, 
is  not  sufficient,  and  a  person  illegitimate  is  not  con- 
sidered  as  a  relation  (A).  The  person  whose  declaration 
or  statement  is  tendered  must  be  proved  to  be  dead, 
otherwise  his  declaration  cannot  be  admitted  (i).  It  is 
not  necessary  that  the  declaration  or  statement  should 
have  been  made  at  the  same  time  as  the  event  happened 
(k),  but  it  must  have  been  made  before  the  matter  came 
into  dispute. 

Where  in  an  action  the  direct  issue  between  the 
parties  is  a  question  as  to  some  tolerably  recent  matter 
of  pedigree,  hearsay  evidence  is  not  admitted,  but  strict 
proof  is  necessary  (/). 

3.  Hearsay  evidence  is  admissible  when  it  forms  part  3.  in  eases 
of  the  actual  transaction  (res  gestce)  which  forms  the  J^^/the"*' 
subject-matter  of  the  action.     Thus,  in  an  action  for  *'««'«»'<*• 
assault  and  battery,  words  or  expressions  of  intention 
made  use  of  by  the  defendant  at  the  time  of  committing 
an  assault  may  be  given  in  evidence  (m),  and  where  in 
the  action  the  legitimacy  of  the  plaintiff  was  in  issue,  a 
witness  was  allowed  to  state  the  declaration  and  con« 
duct  of  the  deceased  mother  when  questioned  as  to  the 
parentage  of  the  child  (n). 

(e)  See  Berkeley  Peerage  Case,  4  Gamp.  401 ;  Sussex  Peerctge  Case, 
II  CI.  &Fm.  85. 

(/)  Monkton  v.  AUomey-Oeneralf  2  Ross.  &  M.  147. 

(g)  Hadam  y.  Ooto,  19  W.  R.  969. 

(A)  Powell's  Evidence,  187,  and  cases  there  cited. 

{{)  Butler  ▼.  Mountgarret,  7  H.  L.  C.  733. 

\lc)  Monkton  v.  AUomey-Qeneral,  supra. 

il)  Berkeley  Peerage  Case^  supra, 

(m)  See  hereon  Powell's  Evidence,  156-159. 

(n)  Margrave  v.  Bargrave,  2  G.  &  EL  701.  It  may  be  mentioned 
that  this  third  instance  of  hearsay  evidence  is  not  treated  as  hearsay  in 
Powell  on  Evidence,  but  it  has  been  thought  better  to  treat  it  so  here. 
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Bigham  ▼. 
Bidgway, 


4.  In  the  case  4.  A  declaration  or  entry  by  a  deceased  person  who 
raa^^mita  h^^  a  competent  knowledge  of  a  fact,  and  no  interest 
penon'i  to  pervert  it,  and  which  declaration  was  against  the 

peouoiary  or  *     ,  ° 

proprietary      pecuniary  or  proprietary  interest  of  the  declarant  at 
*•"•*•  the  time  when  it  was  made,  is  evidence  between  third 

parties  of  everything  stated  in  the  declaration  (0). 

The  leading  case  upon  this  principle  is  that  of 
Higham  v.  Bidgway  (p).  In  that  case  it  was  necessary 
to  prove  the  precise  date  of  the  birth  of  one  William 
Fowden,  and  to  prove  this  an  entry  made  by  a  man- 
midwife  (since  deceased),  who  had  delivered  the  mother, 
of  his  having  done  so  on  a  certain  day,  and  referring  to 
his  ledger,  in  which  he  had  made  a  charge  for  his  at- 
tendance, which  was  marked  as  paid,  was  tendered  in 
evidence.  It  was  decided  that,  though  it  was  of  course 
no  testimony  on  oath,  yet  it  could  be  received,  because 
the  fact  of  the  entry  of  payment  made  it  an  entry 
against  the  pecuniary  interest  of  the  party  (;). 

It  will  be  noticed  that  in  this  case,  the  portion  of  the 
entry  that  was  really  required  as  evidence,  viz.,  the  fact 
of  the  delivery  of  the  mother  of  the  child,  was  not  at  all 
against  the  party's  interest ;  the  part  that  was  against 
his  interest  was  the  acknowledgment  of  the  payment 
of  the  charge  for  attendance.  The  case  therefore  fully 
shews  that  it  is  quite  sufficient  for  any  part  of  an  entry 
to  be  against  a  person's  interest  to  render  the  whole  of 
it  admissible  in  evidence  (r).  On  this  point  there  is  an 
important  distinction  between  this  and  the  case  that 
will  be  next  mentioned  {s).  Although  the  case  of 
Higham  v.  Bidgway  only  goes  to  entries  against  a  per- 
son's pecuniary  interest,  yet  the  rule  equally  applies 


Remarka  on 
Higham  v. 
Bidgway. 


(o)  Powell'a  Evidence,  206  et  teq, 

(p)  2  S.  L.  C.  ^i ;  I  East,  109. 

(9)  As  illuBtrative  of  what  ia  and  what  ia  not  an  entry  against  interest, 
see  Vivian  v.  Moai,  Vivian  v.  Walker,  29  W.  R.  504 ;  44  L.  T.  2ia 
See  also  Conner  v.  Fitzgerald,  1 1  L.  R.  Ir.  io6»  where  an  entry  was 
recently  admitted  on  this  ground. 

(r)  See  also  per  PoUock,  C.B.,  Pereival  y.  Naneon,  7  Ex.  i. 

(*)  See  poet,  pp.  445,  446. 
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where  the  entry  is  against  a  proprietary  interest,  but 
the  interest  must  be  either  of  a  pecuniary  or  proprietary 
character  {£). 

Where  a  declaration  or  entry  against  interest  is  also  As  to  an  entry 
the  only  evidence  of  the  existence  of  the  interest  against  iSSSit, 
which  it  tends,  it  was  formerly  held  that  the  entry  was  *?™"*f  "^^ 
not  admissible  (u).    This  decision,  however,  cannot  be  eTidence  of 
considered  as  good  law  at  the  present  day,  and  the  rule       interest, 
must  be  taken  simply  to  be,  that  where  an  entry  is 
primd  facie  a  clear  entry  against  interest  it  is  admis- 
sible in  evidence  (x). 

In  the  case  of  a  declaration  or  entry  falling  under  Proof  of 
the  rule  as  being  an  admission  against  interest,  proof  ^        ^  ^^"' 
of  the  handwriting  of  the  party,  and  his  death,  is 
enough  to  authorize  its  reception,  and  at  whatever  time 
it  was  made  it  is  admissible  (y). 

5.  A  declaration  or  entry  made  by  a  person  strictly  5.  in  the  ease 
in  the  course  of  his  trade  or  business,  and  in  perform-  made  in^Se 
ance  of  his  duty,  and  without  any  apparent  interest  on  jonne  of 

,  ''  "^     .**^  basineseaDdin 

his  part  to  misrepresent  the  truth,  if  contemporaneous  discbarge  of 
with  the  fact,  is  evidence  after  his  death  against  third  ^^^' 
persons  (z).    The  entry  or  declaration  must  have  been 
made  both  in  the  course  of  business  and  in  discharge 
of  duty  (a). 

The  leading  case  upon  this  principle  is  that  of  JPrice  Price  y.  EuH 
v.  £arl  of  Torrington  (b).    The  plaintiff  there  was  a^-^^^'v^"- 
brewer,  and  the  action  was  for  beer  sold  and  delivered 

(<)  2  S.  L.  C.  344 ;  Per  Ckickbum,  G.  J.,  JReg,  v.  Birmingham,  I  B.  ft 
S.  768.  BewUy  v.  AHanwn,  13  Oh.  D.  283 ;  49  L.  J.  Ch.  153 ;  28 
W.  R.  638. 

(«)  Doe  d.  Oall&p  v.  V<ndei,  I  M.  ft  RoU  261. 

{z)  Wiiham  v.  Taylor,  3  Ch.  D.  605  ;  45  L.' J.  Ch.  798,  in  which 
case  Jessel,  MR.,  expressly  disapproved  of  Doe  d.  Gallop  y.  VowUs, 
9upra»     Powell's  Evidence,  213,  214. 

iy)  Per  Parke,  B.,  Doe  v.  Turford,  3  B.  ft.  A.  898. 

(2)  Powell's  Evidence,  218,  ef  $eq, 

(a)  Massey  v.  AlUn,  13  Ch.  D.  558 ;  47  L.  J.  Ch.  76 ;  28  W.  R.  212  ; 
Trotter  v.  Madean,  13  Ch.  D.  574  ;  28  W.  R.  244;  42  L.  T.  1 18. 

(()  I  S.  L.  C.  344  ;  Salkeld,  285. 
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to  the  defendant.  The  evidence  given  to  charge  the 
defendant  was  that  the  plaintiff's  drayman,  who  had 
since  died,  had  in  the  usual  course  of  his  business  and 
in  discharge  of  his  duty,  made  and  signed  a  note  of 
the  fact  of  the  delivery  of  the  beer  in  a  book  kept  for 
that  purpose.  It  was  held  that  this  was  good  evidence 
and  admissible  {c). 

Distinetion  This  class  of  cases  is  entirely  distinct  from  that 

ciaM^f^cLS    previously  mentioned  where  the  entry  is  admitted  as 
and  the  pre-    against  interest.    Here  the  entry  is  not  admitted  at  all 

TiooB  one.  °  •' 

on  that  ground,  but  simply  on  the  ground  of  duty  and 
course  of  business ;  it  must  also  be  carefully  noted  that 
here,  unlike  that  other  class  of  cases,  only  so  much  of  the 
entry  is  admitted  as  it  was  in  the  course  of  the  person's 
ordinary  business  and  duty  to  make,  and  no  matter  in 
the  entry  extraneous  to  this  can  be  admitted  (d). 

The  entry  In  the  caso  of  an  entry  falling  under  this  rule  it  is 

temponneoui.  essential  to  prove  that  it  was  made  at  the  time  it  pur- 
ports to  bear  date,  for  it  must  be  a  contemporaneous 
entry  (e). 

Thiiand  In   both   this  class   of   cases   and   that   in  which 

c?M§  oTowiei    ^^®  matter  is  admitted  as  against  interest,  not  only 

iuciude  are   statements   in    writing   admitted,    but   any   oral 

menta.    '       Statement  made  by  a  person  against  his  interest,  or 

in  the  course  of  his  business  and  duty,  is  also  equally 

admissible  (/).    There  is  no  distinction  in  principle 

between   the  written   entries  of   a   deceased   person 

and  his  verbal  declarations.     Where  the  statements 

are  merely  verbal,  there  is  reason  for  watching  more 

carefully  the  evidence  by  which  those  declarations 

(e)  It  haa  recently  been  held  that  neither  proof  of  an  entry  made  by 
a  deceased  person  in  the  ordinary  course  of  business  in  a  postage  book 
of  a  letter  to  be  posted,  nor  proof  of  possession  by  the  deceased  person 
for  the  purpose  of  posting  is  sufficient  endenoe  of  postage  (Jtowlands  t. 
J)e  Veechi,  i  C.  &  E.  lo). 

(d)  Reg.  v.  Birminghamf  I  B.  &  S.  763 ;  see  also  i  S.  L.  C.  346,  347. 

(e)  Per  Parke,  J.,  Doe  v.  Tur/ord,  3  B.  ft  A.  898. 

(/)  See  Su$»ex  Peerage  Cate^  I  z  C.  ft  F.  85  ;  Staplyton  v.  (Xough^  2 
£.  ft  B.  933 ;  and  2  S.  L.  C.  345. 
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are  proved,  but  if  it  is  clearly  shewn  that  they 
were  in  fact  made,  there  is  no  reason  whatever  why 
there  should  be  any  distinction  between  the  admissi- 
bility of  the  verbal  declarations  and  of  the  written 
entries  {g). 

There  are  also  some  other  cases  in  which  hearsay 
evidence  will  be  admitted  (A),  but  the  foregoing  are 
the  chief. 

Evidence  of  general  reputation,  general  character,  BeputatioD. 
and  general  notoriety,  is  original  evidence  and  not 
hearsay,  so  that  general  evidence  is  admissible  to  prove 
marriage,  except  in  prosecutions  for  bigamy,  or  in 
divorce  proceedings  (i). 

Presumptions  also  sometimes  furnish  evidence.    Thus  Presumptioiui 
it  is  a  rule  that  where  a  person  goes  abroad  and  is  furakiT^ 
not  heard  of  for  seven  years,  the  law  presumes  that  •▼Wence. 
such  person  is   dead,  but  not  that  he  died  at  the  Presumption 
beginning  or  the  end  of  any  particular  period  during  "^^  ^^ 
those  seven  years  (A),    This  presumption — and,  indeed,  y«»»- 
any  pres|umption  of  law — is  liable  to  be  rebutted,  and 
although,  as  stated  above,  there  is  no  presumption  of 
the  time  of  death,  such  a  presumption  may  arise  from 
particular  circumstances.      This  is,  however,  purely 
matter  of  evidence,  and  the  onus  of  proving  that  the 
death  took  place  at  any  particular  time  within  the 
seven  years  lies  upon  the  person  who  claims  the  right 
to  the  establishment  of  which  that  fact  is  essential. 
There  is  also  no  presumption  of  law  in  favour  of  the 
continuance  of  life,  though  an  inference  of  fact  may 
legitimately  be  drawn  that  a  person  alive  and  in  health 
on  a  certain  day  was  alive  a  short  time  afterwards  (Q. 


{g)  Per  Thesiger,  L.  J.,  in  BevdUy  v.  Atkinion,  13  Ch.  D.  283 ;  49 
L.  J.  Ch.  153 ;  28  W.  R.  638. 

(A)  See  PoweU's  Evidence,  15 1- 163. 

{%)  Poweire  Evidence,  147-149. 

ik)  Nepean  v.  Doe,  2  S.  L.  0.  584  ;  2  M.  &  W.  910. 

{I)  Wing  y.  Angrave,  8  H.  of  £.  Cas.  183 ;  In  re  PherU,  L.  R.  5  Ch. 
239 ;  Hickman  v.  Uptall^  L.  R.  20  £q.  136. 
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It  has  also  been  held  that  where  a  person  has  not  been 
heard  of  for  seven  years,  and  during  that  period,  that 
is  before  the  expiration  of  the  seven  years,  a  gift  is 
made  to  him,  he  must,  until  the  contrary  is  shewn, 
be  taken  to  have  been  in  existence  at  the  date  of 
the  gift,  and  if  the  contrary  cannot  be  shewn  there 
is  no  failure  of  the  gift,  but  it  will  go  to  his 
representatives  (m). 

Deeds,  kc..         Deeds  and  other  documents,  until  the  contrary  is 
iTha^'beeii    shewu,  are  presumed  to  have  been  executed  or  written 

thS'dlte!*    »^  *^®  ^^^  ^^®y  ^^  W' 


Deeda  and 
wills,  after  a 
lapse  of  thirty 
years,  and 
coming  from 
the  proper 
custody,  proTe 
themseWes. 


Provision  of 
Vendors  and 
Purchasers 
Act,  1874,  as 
to  statements 
or  recitals  in 
deeds,  &c 


Public  records  and  documents  (o)  are  evidence  of  their 
own  authenticity,  and  deeds  or  wills  which  are  thirty 
years  old,  and  come  from  the  proper  custody,  or  from 
that  custody  in  which  it  was  most  reasonable  to  expect 
to  find  them,  prove  themselves  (p).  The  thirty  years 
are  computed  from  the  date  of  the  instrument,  even  in 
the  case  of  a  will  (q).  Formerly,  the  mere  statement 
or  recital  of  some  fact  in  a  deed,  however  old,  was  not 
evidence  to  prove  that  fact ;  but  it  has  been  provided 
by  the  Vendors  and  Purchasers  Act,  1874  (r),  that  in 
the  completion  of  any  contract  for  sale  of  land  made 
after  the  3i8t  of  December,  1874,  and  subject  to  any 
stipulation  to  the  contrary  in  the  contract,  recitals, 
statements,  and  descriptions  of  facts,  matters,  and 
parties  contained  in  deeds,  instruments.  Acts  of  Parlia- 
ment^ or  statutory  declarations  twenty  years  old  at  the 
date  of  the  contract,  shall,  unless  and  except  so  far 
as  they  shall  be  proved  to  be  inaccurate,  be  taken  to 


(»a)  In  re  CMUhleif't  Truslt,  14  C9l  D.  846;  49  L.  J.  Ch.  266 ;  28 
W.  E.  536. 

(n)  Powell's  Evidence,  84. 

(o)  Am  to  what  are  public  documents,  see  Stuiia  ▼.  Prteda^  5  App. 
Gas.  623  ;  50  li.  J.  Ch.  86 ;  29  W.  R  217  ;  Brooke  v.  Brooke^  17  Ch. 
D.  833 ;  50  L.  J.  Oh.  528 ;  30  W.  R.  45.  Mayor  of  ManchuUr  v. 
Ljfon9t  22  Gb.  D.  299.  As  to  proof  of  Acts  of  Parliament,  proclama- 
tions,  fta,  see  also  4$  Vict,  a  9. 

(ji)  Powell's  Evidence,  87. 

(q)  M*Kenire  ▼.  Froier,  9  Yes.  5.  On  preetimptiye  evidence  generally, 
tee  Powell's  Evidence,  70-106. 

(r)  37  &  38  Viok  c.  78. 
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be  sufficient  evidence  of  the  truth  of  such  facts,  matters 
and  descriptions  (s). 

IL  As  to  the  competency  of  vntnessea  arid  the  admissi"  n*  A«  to  th« 

■,.,.,        »         , .     ,  .  m  compet6&c7  of 

oihty  of  particular  evidence,  witneMei,  &c. 

As  a  general  rule,  every  person  is  a  competent  wit- 
ness in  an  action. 

It  was,  however,  in  very  early  times  considered  that 
persons  not  professing  the  Christian  faith  were  incom- 
petent as  witnesses  {t),  but  the  contrary  was  decided 
in  the  well-known  case  of  Omichund  v.  Barker  (u).  In  omieftund  v. 
that  case  the  question  was  whether  the  testimony  of  ^*'**''"' 
witnesses  of  the  Gentoo  religion,  and  sworn  according 
to  that  religion,  was  admissible,  and  after  a  very  full 
consideration  the  Court  decided,  in  an  elaborate  judg- 
ment, that  it  was  admissible,  and  that  it  was  not  neces- 
sary for  a  witness  to  hold  the  Christian  faith,  but  that 
when  any  witness  believes  in  the  existence  of  a  God 
who  will  punish  him  in  this  world,  his  evidence  must 
be  admitted.  In  later  cases,  however,  it  was  ruled  that  Lat«r  casea. 
belief  in  a  God  who  will  punish  in  this  world  is  not 
sufficient,  but  that  the  belief  must  be  in  a  future  state 
of  rewards  and  punishments  (x). 

The  law,  therefore,  until  lately  was  as  above,  and  in  Provision  of 
so  far  as  the  actual  taking  of  an  oath  is  concerned,  is  l^m^dTOenT 
so  still :  but  a  very  important  provision  has  somewhat  ^^^  ^^' 
recently  been  made,  for  by  the  Evidence  Amendment 
Act,  1869  (y),  it  has  been  provided  as  follows:    "If 
any  person  called  to  give  evidence  in  any  court  of  jus- 
tice, whether  in  a  civil  or  criminal  proceeding,  shall 


(«)  37  ^  3^  Vict  c.  78,  8.  2.  See  hereon  Bolton  v.  London  School 
Poard,  7  Ch.  D.  760 ;  47  L.  J.  Ch.  461.  See  also  further  as  to  the 
eflfeot  of  recitals  between  vendor  and  purchaser,  44  k  45  Vict,  c  41, 
8.  3,  sub-sect.  3. 

(0  See  I  S.  L.  C.  473. 

{u)  I  S.  L.  C.  7th  ed  ,  455  (omitted  from  Sth  ed.) ;  Willes,  538. 

(z)  Reg.  y.  Taytor,  Peake,  li  ;  Maden  v.  CatonacA,  31  L.  J.  Ex.  1 1 8. 

(y)  32  &  33  Vict.  c.  68. 

2  F 
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object  to  take  an  oath,  or  shall  be  objected  to  as  incom- 
petent to  take  an  oath,  such  person  shall,  if  the  presiding 
judge  {z)  is  satisfied  that  the  taking  of  an  oath  would 
have  no  binding  effect  on  his  conscience,  make  the  fol- 
lowing promise  and  declaration :  *'  I  solemnly  promise 
and  declare  that  the  evidence  given  by  me  to  the  Court 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth/  And  any  person  who,  having  made  such  pro- 
mise and  declaration,  shall  wilfully  and  corruptly  give 
false  evidence,  shall  be  liable  to  be  indicted,  tried,  and 
convicted  for  perjury,  as  if  he  had  taken  an  oath  "  (a). 

An  atheist  can      An  atheist,  therefore,  is  under  this  provision  capable 
prorUion  give  of  giving  evidence,  although,  not  having  the  necessary 
endenoe.        religious  belief  before  stated,  of  course  he  cannot  take 
an  oath. 

Orirainak  or        Fcrsons  who  Were  infamous, — as  criminals, — ^were  f or- 

i^amooB^       merly  inadmissible  as  witnesses,  but  it  is  now  provided 

f  ^'^i^^^f "  that  no  person  shall  be  excluded  from  giving  evidence 

eluded  from     by  incapacity  from  crime  (6).    Any  person,  therefore, 

eiidenee.  but  whatever  he  may  have  been  guilty  of,  is  competent  as 

are  not  now.    ^  witness,  and  it  is  for  the  jury  to  say  to  what  extent 

they  will  credit  his  testimony.    In  some  cases  it  may 

be  important  to  bring  before  the  jury  the  fact  of  the 

witness's  crime  or  bad  character,  to  shew  that  he  is 

not  worthy  of  credence ;  and  it  has  been  provided  that 

a  witness  in  any  cause  may  be  questioned  as  to  whether 

he  has  been  convicted  of  any  felony  or  misdemeanor, 

and  upon  being  so  questioned,  if  he  either  denies  the 

fact,  or  refuses  to  answer,  it  shall  be  lawful  for  the 

opposite  party  to  prove  his  conviction  (c) ;  and  this  may 

be  done  although  the  fact  of  the  conviction  be  altogether 

irrelevant  to  the  matter  in  issue  in  the  cause  (d).    It 


(s)  By  33  &  34  Vict.  c.  49,  thie  is  to  extend  to  any  person  or  persons 
having  by  law  authority  to  administer  an  oath, 
(a)  32  &  33  Vict.  c.  68,  B.  4. 
(6)  6  &  7  Vict.  c.  85,  s.  I. 

(c)  17  k  18  Vict  a  125,  s.  25. 

(d)  Ward  v.  Sir\field,  49  L.  J.  C.  P.  696 ;  43  L.  T.  252, 
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is  also,  irrespective  of  this  enactment,  quite  open  to  a 
party  to  examine  a  witness  on  points  affecting  his  char- 
acter, or  tending  to  discredit  him ;  but  if  he  deny  sucli 
points,  the  evidence  of  other  witnesses  to  contradict 
him  is  not  admissible,  unless  the  fact  sought  to  be 
established  is  material  to  the  issue  (a). 

A  party  producing  a  witness,  who  deposes  contrary  to  Contradiction 
what  was  expected,  is  not  allowed  to  impeach  the  credit  ^KtaeM.^*" 
of  his  own  witness  by  giving  general  evidence  of  his  bad 
character ;  but  he  may  in  case  the  witness  shall,  in  the 
opinion  of  the  judge,  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  judge,  prove  that  he 
has  made  at  other  times  a  statement  inconsistent  with 
his  present  testimony,  the  ckcumstances  of  such  state- 
ment being  first  mentioned  to  him,  and  he  being  asked 
whether  or  not  he  has  made  such  statement  (/),  and  if, 
on  being  so  asked,  he  does  not  admit  that  he  made  such 
statement,  proof  may  be  given  that  he  did  {g).  Where 
any  witness  has  made  a  previous  contrary  statement  in 
writing,  in  cross-examining  on  it,  it  is  not  necessary  to 
shew  him  the  writing,  but  if  it  is  intended  afterwards  to 
contradict  him  by  such  writing,  then,  before  the  con- 
tradictory proof  can  be  given,  his  attention  must  first 
be  called  to  those  parts  of  the  writing  which  are  to  be 
used  for  the  purpose  of  so  contradicting  him  (%). 

Persons  were  also  formerly  excluded  from  giving  Penwni 
evidence  if  in  any  way  interested  in  the  result  of  the  result  of 
the  action,  either  as  parties  or  otherwise  (i),  but  this  fo^^^f **  ^^^^ 
is  not  so  now.    The  first  provision  on  the  subject  was  excluded  from 
made  by  Lord  Denman's  Act  (&),  which  provided  that  flldence.  but 
no  person  offered  as  a  witness  should  be  thereafter  ex-  "^  °°''- 
eluded  from  giving  evidence  by  reason  of  incapacity 

(e)  See  notes  iu  Day's  Common  Law  Procedore  Acts  to  section  25 
of  17  &  iS  Vict  &  125. 

(/)  17  &  18  Viot  o.  125,  s.  22. 
(g)  Sect  23. 

(A)  17  k,  18  Vict  &  125,  8.  24. 
(i)  Powell's  Evidence,  49S,  499. 
(ib)  6  ft  7  Vict  c.  85. 
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from  interest,  but  this  was  not  to  extend  to  render 

competent  any  person  actually  a  party  to  any  suit, 

action,  or  proceeding  (I).    By  a  later  Act  (m),  however, 

it  was  provided  that  even  the  parties  to  any  action 

should  be  both  competent  and  compellable  witnesses  (n), 

except  in  proceedings  instituted  in  consequence  of 

adultery,  or  in  actions  of  breach  of  promise  of  mar- 

Pro^'.^o'     riage  (o).     And  it  has    now  been  provided  by  the 

Amendment     Evidence  Amendment  Act,  1869  (p),  that  the  parties 

Act,  1869.        ^  ^jjy  ^qIjjqj^  fQj.  breach  of  promise  of  marriage  shall 

be  competent  to  give  evidence  in  such  action,  provided, 
however,  that  no  plaintiff  in  any  such  action  shall 
recover  a  verdict  unless  his  or  her  testimony  shall  be 
corroborated  by  some  other  material  evidence  in  support 
of  such  promise  (q) ;  and  that  the  parties  to  any  pro* 
ceedings  instituted  in  consequence  of  adultery,  and  the 
husbands  and  wives  of  such  parties,  shall  be  competent 
to  give  evidence  in  such  proceeding ;  provided  that  no 
witness  in  any  proceeding,  whether  a  party  to  the  suit 
or  not,  shall  be  liable  to  be  asked  or  bound  to  answer 
any  question  tending  to  shew  that  he  or  she  has  been 
guilty  of  adultery,  unless  such  witness  shall  have 
already  given  evidence  in  the  same  proceeding  in  dis- 
proof of  his  or  her  alleged  adultery  (r). 

HusUndi  And      ^ot  Only  Were  the  actual  parties  to  actions  excluded 
witneues        ^**^^^  giving  evidence,  but  the  rule  applied  to  the  hus- 

(l)  6k7  Vict  c.  85,  8.  I. 

(m)  14  &  15  Vict  c.  99. 

in)  Sect.  2. 

(0)  Sect.  4. 

(p)  32  &  33  Vict  c.  68. 

iq)  Sect.  2. 

(r)  32  &  33  Vict.  c.  68,  s.  3.  The  student  will  bear  in  mind  that 
what  is  stated  above  as  to  parties  to  proceedings  giving  evidence  is  not 
applicable  to  criminal  law.  A  prisoner  b  not  capable  of  giving  testi- 
mony for  himself — of  coarse  the  prosecutor  may.  There  are,  however, 
exceptions,  e.g.  it  is  provided  by  40  &  41  Vict  o.  14,  s.  I,  that  on  the 
trial  of  any  indictment  or  other  proceeding  for  the  non-repair  of  any 
public  highway  or  bridge,  or  for  a  nuisance  to  any  public  highway, 
river,  or  bridge,  and  of  any  other  indictment  or  proceeding  instituted 
for  the  purpose  of  trying  or  enforcing  a  civil  right  only,  every  defend- 
ant to  such  indictment  or  proceeding,  and  the  wife  or  husband  of  such 
defendant,  shall  be  admissible  witnesses,  and  compellable  to  give  evi- 
dence. See  also  the  recent  Criminal  Law  Amendment  Act,  1885  (48 
&  49  Vict.  c.  69,  8.  20). 
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bands  and  wives  of  such  witnesses  (s),  but  this  is  not  so 
now  (t).  The  act  upon  this  subject,  however,  also 
provides  that  no  husband  shall  be  compellable  to  dis- 
close any  communication  made  to  him  by  his  wife 
during  the  marriage,  and  no  wife  shall  be  compellable 
to  disclose  any  communication  made  to  her  by  her 
husband  during  the  marriage  (u). 

An  idiot  is  incapable  of  giving  evidence  (x),  and  so  An  idiot 
is  a  lunatic  except  during  a  lucid  interval,  when,  if  ^?dencel^nor 
duly  proved  that  it  is  a  lucid  interval,  he  is  a  perfectly  c*n*Jan«tio, 

,  .  ^  r  .^  except  dunng 

competent  witness  (y).  a  ludd 

inteiral. 

A  deaf  and  dumb  person  is  a  competent  witness  a  deaf  and 
through  the  means  of  signs,  or  by  an  interpreter,  if  it  oMTgi^™^" 
seems  that  he  has  sufficient  understanding  (z),  evidence. 

Children  may  or  may  not  be  competent  witnesses.  Am  to  the 
the  matter  entirely  depending  upon  whether  they  have  Sel^^  *"' 
sufficient  intelligence.  ''Age  is  immaterial;  and  the 
question  is  entirely  one  of  intelligence,  which,  when- 
ever a  doubt  arises,  the  Court  will  ascertain  to  its  own 
satisfaction  by  examining  the  infant  on  his  knowledge 
of  the  obligation  of  an  oath,  and  the  religious  and 
secular  penalties  of  perjury.  Although  tender  age  is 
no  objection  to  the  infant's  competency,  he  cannot, 
when  wholly  destitute  of  religious  education,  be  made 
competent  by  being  superficially  instructed  just  before 
a  trial  with  a  view  to  qualify  him.  A  judge  may,  in 
his  discretion,  postpone  a  trial  in  order  that  a  witness 

(«)  See  PoweU's  Evidence,  35. 

(0  16  &  17  Vict  c.  83,  8.  2.  Under  the  Married  Women's  Property 
Acts  1882  (45  &  46  Vict  c.  75,  8.  12)  and  1884  (47  £48  Vict  c.  14, 
8.  l),  in  any  proceeding,  civil  or  criminal,  under  the  Act  of  1882  a 
husband  and  wife  are  rendered  competent  to  give  evidence  against  each 
other.  As  to  the  omission  from  the  Act  of  i^>82  which  gave  rise  to  the 
Act  of  1884,  see  Beg.  v.  BritUetont  12  Q.  B.  D.  266. 

(u)  16  &  17  Vict.  c.  83,  9,  3.    See  sect.  4  as  to  criminal  cases. 

(x)  Powell's  Evidence,  27. 

ly)  Ibid.  The  distinction  between  an  idiot  and  a  lunatic  is  that  the 
former  has  always,  even  from  his  birth,  been  devoid  of  understanding, 
whilst  the  latter  has  by  some  subsequent  event  been  deprived  of  it ; 
see  aHao  atUe,  pp.  230,  231. 

({)  Powell's  Evidence,  28. 
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may  be  instmcted  in  the  nature  of  an  oath,  but  the 
inclination  of  judges  is  against  this  practice''  (a). 

It  has  been  stated  that  deeds  and  other  documents 
thirty  years  old,  and  coming  from  the  proper  custody, 
prove  themselves  (b) ;  in  cases  when  this  is  not  so,  it  is 
important  to  understand  the  different  ways  in  which 
they  may  be  proved. 

It  is  not  now       "  It  was  a  common  law  principle  that  where  a  writing 
ciaun^tMt-  ^^  attested,  the  witnesses,  or  one  of  them,  must  be 
ingwiinento  called  to  prove  the  execution  of  the  instrument;  and 
inttnimeni      it  was  uot  Competent  to  a  party  to  prove  it  even  by 
attettotion?^   the  admission  of  the  persons  by  whom  it  was  exe- 
cuted" (c).    The  most  apt  and  usual  way  even  now 
of  proving  any  instrument  which  has  been  attested,  in 
the  absence  of  admission,  is  undoubtedly  by  calling  the 
attesting  witness,  but  this  is  not  generally  now  necessary, 
it  having  been  provided  that  "  it  shall  not  be  necessary 
to  prove  by  the  attesting  witness  any  instrument  to 
the  validity  of  which  atte^cUion  is  not  requisite,  and 
such  instrument  may  be  proved  by  admission  or  other- 
wise,   as    if    there    had    been    no  attesting    witness 
thereto  "  (d). 

Different  wftTi     Instruments,  therefore,  not  requiring  attestation  may 
Inirrnmente     ^®  proved  in  any  of  the  following  ways : 

not  requiring 

fttteitation  i.  By  admission. 


may  be 
proved. 


2.  By  calling  the  attesting  witness  if  there  is  one. 

3.  By  calling  any  person  who  actually  saw  the 
writing  or  signing,  or  the  party  who  wrote  it  or  signed 
it  himself. 


(a)  Poweira  Evidence,  29.  Under  the  Criminal  Law  Amendment 
Act,  1885,  a  child  may  give  evidence  though  not  understanding  the 
nature  of  an  oath,  and  the  child  need  not  be  sworn.  Such  child's 
evidence  must,  however,  be  corroborated  (48  k  49  Vict.  c.  69,  s.  4). 

(6)  Ante,  p.  448. 

(e)  Powell's  Evidence,  384. 

{d)  17  &  18  Vict  a  125,  8.  26. 
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4.  By  calling  a  witness  who  has  acquired  a  know« 
ledge  of  the  writing  in  question  by  having  seen  the 
person  write  at  some  other  time,  even  though  only 
once,  or  by  having  had  correspondence  with  such 
person  which  has  been  acted  upon. 

5.  By  comparison  of  the  writing  in  question  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to 
be  genuine  (e). 

As  to  the  first  of  the  above  modes  of  proof,  it  may  Notioe  to 
be  mentioned  that  a  notice  to  inspect  and  admit,  ie.,  a  JJ^^J^  '"^ 
notice  to  the  other  party  or  parties  to  the  action  to 
inspect  some  document  and  admit  its  execution,  is 
usually  given  just  before  the  trial  of  most  actions; 
the  other  party  or  parties  can  then  inspect  the  docu- 
ment, and  give  an  admission,  and  this  saves  further 
proof  of  execution,  and  in  case  of  refusal  or  neglect  to 
admit,  the  costs  of  proving  the  document  have  to  be 
borne  by  the  party  so  neglecting  or  refusing,  whatever 
may  be  the  result  of  the  action,  unless  at  the  trial  the 
judge  certifies  that  the  refusal  to  admit  was  reasonable ; 
and  no  costs  of  proving  any  document  is  allowed 
unless  such  notice  has  been  given,  unless  in  the 
opinion  of  the  taxing  master  the  omission  to  give  the 
notice  has  been  a  saving  of  expense  (/).  The  object, 
therefore,  of  giving  this  notice  is  to  get  the  document 
admitted,  or  to  throw  the  expense  of  its  proof  on  the 
opponent  or  opponents  (g). 

Any  admission  made  under  such  a  notice  as  is  last  Me&ning  of  an 
mentioned  is  made  ''saving  all  just  exceptions"  (%), being n^e 
that  is,  that  the  party  admits  nothing  more  than  the  ia^^fep.^ 
bare  execution,  so  that,  for  instance,  the  admission  by  tioni." 


{e)  See  the  notes  in  Day's  Common  Law  Procedure  Acts,  prefacing 
sect.  26  of  17  &  18  Vict.  c.  125. 

(/)  15  k  16  Vict  c.  76,  B.  117. 

(^)  As  to  the  notioe  to  produce  usually  given  before  going  to  trial,  see 
anUf  p.  439 ;  and  as  to  both  notices  see  Indermaur's  Manual  of  Practice, 
126,  127.  Also  as  to  a  notice  to  admit  facts  see  Order  xxxii.,  rule  4 ; 
Indermaur's  Manual  of  Practice,  86.  ^ 

(A)  15  k  16  Vict  c.  76,  8.  117. 
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As  to  proof  by 
comparison  of 
hand  writing. 


To  prove 
instruments, 
Actually 
requiring 
attestation, 
the  attesting 
witness  must 
he  oalled. 


a  person  of  his  handwriting  to  a  bill  has  been  held  not 
to  preclude  him  from  objecting  to  its  admissibility  in 
evidence  on  the  ground  of  its  being  unstamped  (i). 

The  last  of  the  before-mentioned  modes  of  proof 
of  handwriting,  viz.,  by  comparison  with  other  writings 
by  the  same  person  proved  or  admitted  to  be  genuine, 
was  not  formerly  allowed  {k) ;  the  enactment  render- 
ing it  admissible  is  the  Common  Law  Procedure  Act, 
1854  (I).  Under  it  experts  may  be  called,  quite  un- 
connected with  the  writer,  to  prove  that  by  a  com- 
parison, and  a  careful  observance  of  the  different  letters^ 
and  the  general  style,  with  a  document  or  documents, 
proved  or  admitted  to  be  genuine,  they  are  of  opinion 
that  the  handwriting  in  question  is  the  work  of  the 
same  person ;  this  kind  of  evidence,  however,  from  its 
manifest  uncertainty,  has,  in  several  cases  lately,  been 
much  disfavoured.  For  the  purpose  of  comparison  the 
disputed  writing  must  always  be  produced  in  court, 
80  that  the  enactment  does  not  apply  to  documents 
which  are  not  produced,  and  of  which  it  is  sought  to 
give  secondary  evidence  (m). 

But  where  attestation  is  necessary  to  the  validity  of 
an  instrument,  and  actual  proof  is  required  of  it»  the 
attesting  witness,  or  one  of  the  attesting  witnesses,  if 
living,  must  be  called  as  a  witness  (n).  The  student  is 
reminded  that  some  of  the  chief  instruments  requiring 
attestation  are,  wills  and  codicils  to  wills  (0),  warrants 
of  attorney  and  cognovits  (^),  bills  of  sale  (g),  and 
powers  of  appointment,  and  other  instruments  which 
the  person  giving  the  power  for  their  execution  has 


(t)  Vane  ▼.  WhiUington,  2  Dowl.  (N.S.)  757- 

(k)  Doe  d.  Mudd  v.  Suekermore,  5  A.  ft  £.  703. 

(I)  17  &  18  Vict.  o.  125,  t.  27. 

(m)  See  Day's  Common  Law  Procedure  Acts,  notes  to  sect.  27,  of  1 7 
ft  18  Vict,  a  125. 

(n)  Whyman  v.  OaHh,  8  Ex.  803. 

(o)  I  Vict.  0.  26,  B.  9. 

Ip)  I  ft  2  Vict  0.  iiOt  8.  9 ;  32  ft  33  Vict.  c.  62,  s.  24,  ante,  pp.  8,  9. 

Iq)  41  ft  42  Vict.  c.  31,  s.  10;  45  ft  46  Vict.  c.  43,  s.  8 ;  ante^  pp. 
103-106. 
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directed  shall  be  attested  (r).   When,  however,  an  attest-  Uniew  dead, 
ing  witness  is  dead  or  abroad,  or  for  some  other  reason  no*trbe*  ^^ 
cannot  be  produced  after  due  efforts  to  bring  him  before  '^^'^nd. 
the  Court,  evidence  of  his  handwriting  must  be  given ; 
and  if  there  are  several  attesting  witnesses  who  cannot 
be  produced,  generally  it  is  sufficient  to  prove  the 
handwriting  of  one  of  such  witnesses  (s). 

Although  an  attesting  witness,  on  being  called  to  What  it  u 
prove  the  execution  of  an  instrument,  states  that  he  In^tiMting"^ 
does  not  remember  the  actual  fact  of  the  execution,  but  7*^"*"  *** 
yet  he  deposes  that  seeing  his  signature  to  the  attesta- 
tion he  is,  therefore,  sure  he  saw  the  party  execute  the 
deed  or  sign  the  document,  this  is  quite  sufficient  proof 
of  the  execution  (t). 

For  all  ordinary  matters,  probate  of  a  will,  or,  if  Mode  of 
lost,  an  examined  copy,  or  an  exemplification,  is  the  Jt  a^^i*  ^^^^ 
proper  evidence  (w).  In  the  case,  however,  of  an  action 
involving  the  question  of  title  to  lands,  or  any  descrip- 
tion of  realty,  it  was  formerly  necessary  to  produce  the 
original  will  (x),  but  it  has  been  now  provided  that  in 
any  action,  where  necessary  to  establish  a  devise  of  or 
affecting  real  estate,  it  shall  be  lawful  for  the  party 
intending  to  establish  in  proof  such  devise,  to  give  to 
the  opposite  party,  ten  days  at  least  before  the  trial, 
notice  that  he  intends  at  the  trial  to  give  in  evidence.  Notice. 
as  proof  of  the  devise,  probate  of  the  said  will,  or 
administration  with  the  will  annexed,  or  a  copy  there- 
of, stamped  with  any  seal  of  the  Probate  Court  (y) ; 
and  in  every  such  case  such  probate  or  letters  of  ad- 
ministration, or  copy  thereof  respectively,  stamped 
as  aforesaid,  shall  be  sufficient  evidence  of  the  will  and 


(r)  Ab  to  the  execution  of  powen  of  appointment  by  will  or  deed  re- 
spectively, see  I  Vict.  c.  26,  s.  10;  and  22  k  23  Vict.  c.  3$,  s.  12. 

($)  Powell's  Evidence,  385. 

(0  Per  Bayley,  J.,  Maugham  v.  HMntrd,  8  B.  &.  C.  16;  PoweU's 
Evidence,  3861 

(11)  PowelI*8  Evidence,  347. 

(x)  Ibid.  349. 

iy)  Now  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice. 
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its  validity,  notwithstanding  the  same  may  not  have 
been  proved  in  solemn  form,  unless  the  party  receiv- 
ing such  notice  shall,  within  four  days  after  such 
receipt,  give  notice  that  he  disputes  the  validity  of 
such  devise  (z).  This  enactment  was  intended  to 
prevent  expense,  it  being  also  provided  that  where 
the  original  will  is  produced  and  proved,  the  Court  or 
judge  before  whom  the  evidence  is  given  shall  direct 
which  of  the  parties  shall  bear  the  costs  thereof  (a). 
Effect  of  It  has  been  decided  that  even  in  the  absence  of  a 
c^ur-notioe.  counter-noticc  the  probate  is  only  suflBcient,  or  primd 
facie  evidence,  and  that,  therefore,  the  party  omitting 
to  give  such  notice  is  not,  on  his  part,  precluded 
from  giving  evidence  against  the  validity  of  the  will  (h). 
If  the  will  has  been  proved  in  solemn  form,  it  is  pro- 
vided that  the  probate  shall  not  only  be  sufficient,  but 
conclusive  proof  (c). 


Apenon  ii 
not  aUowed 
to  make 
evidence  for 
himself :  so, 
for  instance, 
a  man's  books 
are  not 
cTidenoe  for 
him. 


A  person  is  not  allowed  to  make  evidence  for  him- 
self, so  that  a  person's  dwn  books  are  not  evidence 
for  him,  nor,  indeed,  is  anything  written,  said,  or 
done  by  a  person  having  an  interest,  any  evidence  for 
him,  for  this  would  be  self-serving  evidence.  But  many 
documents  and  facts,  not  in  themselves  evidence,  may 
be  admitted  to  refresh  a  witness's  memory  (d),  for 
here  he  speaks  to  the  facts  from  separate  knowledge, 
only  assisted  by  this  extraneous  matter ;  thus,  for 
instance,  a  witness  may  refer  to  his  own  books  of 
account  for  this  purpose,  or  to  some  entry  in  a  diary 
or  other  book,  and  it  is  not  actually  necessary  that 
the  entry  should  have  been  made  at  the  time,  but  it  is 
sufficient  if  made  shortly  afterwards,  so  that  he  may 
be  presumed  then  to  have  had  accurate  memory  on  the 
point  (e).     And  where  any  memorandum  or  entry  is 


(z)  20  k  21  Vict.  c.  77,  s.  64. 
(a)  Sect.  65. 

{b)  Barradaugh  v.  Qreenhough,  L.  R.  2  Q.  R  612. 
(e)  20  ft  21  Vict  c  77,  s.  62. 
(<£)  Powell's  Evidence,  386-391. 

{e)  Ibid.  390.    Heywwid  v.  Dodton,  44  L.  T.  285 ;  Buatd^ti  v.  Garfit, 
44  L.  T.  287. 
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produced  in  court  to  a  witness,  such  memorandum  or 
entry,  or  so  much  thereof  as  is  used  to  refresh  the 
witness's  memory,  must  be  shewn  to  the  opponent,  wlio 
is  entitled  to  cross-examine  on  it  (/). 

Witnesses  are  required  to  depose  to  facts,  and  not  Then  are 
to  give  forth  mere  matters  of  opinion,  but,  notwith-  ©f  w^m  hT* 
standing  this,   there  are  many   cases  in  which  the  ^^*«.\«^<^*^®« 

O  J  J  GODSllting  of 

opinion  partakes  in  its  nature  of  fact,  and  is,  there-  matten  of 
fore,  receivable  in  evidence.     In  Mr.  Powell's  valuable  J^i^bie. 
work  upon  Evidence  {g)  there  are  stated  to  be  three 
classes  of  cases  in  which  evidence  consisting  of  matters 
of  opinion  is  receivable,  viz. : — 

1.  On  questions  of  identification ;  t.g.  in  the  case  of 
a  long-absent  claimant  to  property,  or  in  the  case  of 
identification  of  handwriting. 

2.  To  prove  the  apparent  condition  or  state  of  a  per- 
son or  thing;  t.g,  in  the  case  of  an  assault,  to  prove 
from  a  person's  manner  his  intention,  or  to  prove  the 
state  of  some  building  or  of  some  goods  the  subject  of 
the  action. 

3.  To  prove  matters  strictly  of  a  professional  or 
scientific  character  by  skilled  or  scientific  witnesses; 
e.g.  in  cases  of  terms  having,  in  some  business  or 
amongst  a  particular  class,  a  special  and  peculiar 
meaning,  or  in  cases  where  words  of  a  scientific  or 
exceptional  character  are  used,  or  the  comparison  of 
handwriting  with  other  handwriting,  to  tell  its  genuine- 
ness. And  not  only  may  a  witness  be  called  to  prove 
the  meaning  of  terms  or  mattera  in  his  opinion,  but 
even  dictionaries  or  other  books  may  be  referred  to. 
The  evidence,  however,  by  experts,  of  matters  of  opinion, 
is  always  received  with  caution,  and  not  a  very  great 
degree  of  weight  attached  to  it  (A). 

(/)  Poweirs  Endenoe,  389. 

(if)  Pages  109,  no. 

(A)  See  per  Lord  Campbell,  10  CI.  &  Fin.  191 ;  and  see  also  wnU^  p.  456. 
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An  affidavit  The  foregoing  remarks  of  course  apply  generally, 
rnteriocniory  ^^^  ^^^7  ^^  ^^  evidence,  but  also  to  affidavits ;  but  on 
application      an  interlocutorv  motion  an  affidavit  may  contain  a 

mayooDtain  "_         .  _  tti.#-Af 

a  itatement  Statement  founded  only  on  the  deponent  s  belief  with 
the'de'^nent's  ^1^^  gTounds  of  such  belief  (t). 

beUef. 

Effect  of  tbe        j^  document  requiring  a  stamp  cannot  be  given  in 

non'itamping  ^  o  t  o 

of  an  evidence  without  one,  except  in  criminal  proceedings, 

!^K"»  ®'  ^^^  ^^®  purpose  of  proving  some  collateral  or  inde- 
stamp- time    pendent  fact  (i\    There  are  some  instruments  which 

for  stamping,     ^  ^' ' 

&o.  require  to  be  stamped  before  execution,  e,g,  articles  of 

clerkship  to  a  solicitor ;  but  generally  after  execution, 
fourteen  days  are  allowed  within  which  to  stamp  an 
agreement,  and  two  months  within  which  to  stamp  an 
instrument  under  seal;  and  an  instrument  executed 
abroad  may  be  stamped  within  two  months  after  being 
received  in  the  United  Kingdom.  If  not  stamped 
within  these  times,  the  unstamped  instrument  can  only 
be  stamped  on  payment  of  the  unpaid  duty  and  a  penalty 
of  ;f  lo,  and  also,  by  way  of  further  penalty,  where  the 
unpaid  duty  exceeds  £  lo,  of  interest  on  such  duty  at  the 
rate  of  ;^5  per  cent  per  annum  from  the  day  upon  which 
the  instrument  was  first  executed  up  to  the  time  when 
such  interest  is  equal  in  amount  to  the  unpaid  duty  (Jc). 

}^®  objecu        If  an  instrument  is  not  stamped,  or  has  been  insuffi- 

to  insufficiency     .,.  11  *t         ••^j-i 

of  stamp?  ciently  stamped,  the  opponent  may,  when  it  is  tendered 
in  evidence,  object  to  it  on  that  ground ;  but,  strictly 
it  is  the  place  of  the  officer  whose  duty  it  is  to  read 
the  instrument,  to  call  the  attention  of  the  judge  to 
the  fact ;  and  even  then,  if  the  instrument  is  one  which 
may  legally  be  stamped  after  execution,  it  may,  on 
payment  to  such  officer  of  the  amount  of  the  unpaid 
duty  and  the  aforesaid  penalty  payable  on  stamping,  and 
also  on  payment  of  a  further  sum  of  ;^  i,  be  received  in 
evidence,  saving  all  just  exceptions  on  other  grounds  (/). 

(t)  Order  zxxviii.,  rule  3. 

0')  Powell's  Evidence,  612,  617. 

(^)  33  &  34  ^'^^  0*  97i  B*  15'  The  Gommissionem  of  Inland 
Revenue  have,  however,  in  special  cases,  power  to  remit  or  reduce  the 
penalty  on  memorial  to  them. 

{I)  33  &  34  Vict.  c.  97  B.  16. 
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III.  Cases  of  Privilege. — It  has  been  pointed  out,  in  in.  Cwet  of 
discussing  the  subject  of  libel  and  slander,  that  there  ^"^*  ***' 
are  certain  circumstances  in  which  a  party  is  privileged 
to  make  assertions  which  in  ordinary  cases  would  be 
libellous  or  slanderous,  but  which  are  from  such  cir- 
cumstances prevented  from  being  so  (m).  So,  also,  in 
matters  of  evidence,  generally  speaking  a  witness  must 
answer  all  questions  put  to  him  relating  to  the  subject* 
matter  of  the  action,  or  in  any  way  relevant  to  it;  but 
there  are  certain  cases  in  which,  from  special  circum« 
stances,  either  the  witness  is  privileged  from  being 
obliged  to  disclose  the  matter,  or  some  third  person 
has  a  right  to  object  to  his  doing  so. 

There  are  two  chief  cases  of  privilege,  viz. : 

1.  A  witness  is  not  compellable  to  disclose  any  >.  Facti  that 
matter  that  may  tend  to  criminate  him^  or  to  expose  ^miinate. 
him  to  a  penalty  {n) ;  and 

2.  Professional    communications    between   counsel,  3-  Profeuionai 

1.    ..  xi     •        11  1    J.1     •        1*      X  J      •     comniuoica- 

solicitors,  or  their  clerks,  and  their  clients,  made  in  tions. 
confidence,  cannot  be  disclosed  without  the  client's 
consent,  nor  can  a  client  be  compelled  to  disclose  any 
communication  made  in  confidence  to  his  professional 
adviser  (0). 

As  to  the  first  case  of  privilege. — The  question  at  who  is 
once  presents  itself,  who  is  to  be  the  person  to  judge  whether"*"* 
of  whether  or  not  a  question  asked  has  a  tendency  to  ^^'^ermg 

*  •'         R  question 

criminate  or  to  expose  the  witness  to  a  penalty — the  may  tend 

1     J    j.i_  i.'  av  •!•  •    J       o  to  criminate 

person  asked  the  question,  or  the  presiding  judge  ?  witness. 
After  various  conflicting  dicta  (p)  the  law  may  be  now 
stated  to  be  as  follows : — Where  a  witness  refuses  to 
answer  a  question  put  to  him  on  the  ground  that  his 

(w)  See  anttf  pp.  362-366. 

(n)  PoweU's  Evidence,  116. 

(0)  Ibid.,  125 ;  Eadie  v.  Anda'ton,  52  L.  J.  Ob.  81 ;  31  W.  R.  320; 
47  L.  J.  543. 

{p)  See  Fisher  ▼.  Jionaldf  12  C.  B.  762  ;  Reg.  y.  Garbett,  i  DeD.  236  ; 
Beg,  V.  Bcyes,  I  B.  &  S.  311 ;  and  see  per  Parke,  B.,  in  O^xftM  v. 
London  Doeki  Co,,  10  Ex.  69S. 
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A  witneu  is 
not  alwajs 
bound  to 
answer  a 
question 
tending  to 
degrade  him. 


answer  may  tend  to  criminate  him,  his  mere  state- 
ment of  his  belief  that  his  answer  will  have  that  effect 
is  not  enough  to  excuse  him  from  answering,  but  the 
Court  must  be  satisfied  from  the  circumstances  of  the 
case,  and  the  nature  of  the  evidence  which  the  witness 
is  called  upon  to  give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  him  from  his  being  compelled 
to  answer.  But  if  it  is  once  made  to  appear  that  the 
witness  is  in  danger,  great  latitude  should  be  allowed 
to  him  in  judging  for  himself  of  the  effect  of  any  par- 
ticular question.  Subject  to  this  reservation,  the  judge 
is  bound  to  insist  on  the  witness  answering,  unless  he 
is  satisfied  that  the  answer  will  tend  to  place  him  in 
peril  (q). 

Where  a  question  is  asked  a  witness  which  will  not 
actually  tend  to  criminate  him  or  expose  him  to  any 
penalty,  but  is  yet  one  the  answer  to  which  may  tend 
to  degrade  him,  if  it  is  not  actually  material  to  the 
issue,  but  merely  some  point  tending  to  affect  his 
character  and  thus  reduce  damages,  or  to  have  some 
other  incidental  effect,  he  is  not  bound  to  answer  it  (r). 

Distinction  This  first  casc  of  privilege  has  always  been  wider  in 

and  «iuity  m^  equity  than  at  law ;  for  in  equity  any  question  the 
^r'^LT^^^  answer  to  which  might  subject  the  witness  to  any 
pains  or  penalties,  or  to  ecclesiastical  censure,  or  a  for- 
feiture of  interest,  has  been  held  to  be  within  the 
rule  («) ;  and  it  is  presumed  that,  as  the  rules  of  equity 
are  now  generally  to  prevail  (t),  this  is  now  the  case 
in  all  divisions  of  the  High  Court  of  Justice. 

The  rule  of  privilege  upon  this  ground  extends  not 
only  to  a  man  himself,  but  also  to  his  wife,  so  that  a 
wife  cannot  be  compelled  to  answer  any  question  which 
may  expose  her  husband  to  such  consequences  (u). 

{q)  Ex  parte  Reynolds^  In  re  RcynM^,  20  Oh.  D.  294  ;  51  L.  J.  Ch. 
766;  30W.  R.651. 
(r)  Powell*8  Evidence,  123. 
($)  Ibid.  124. 

\t)  Judicature  Act,  1873,  »•  25  (ii). 
(m)  Cartwright  v.  Green,  8  Ves.  410.    Powell's  Evidence,  118. 
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A  witness  cannot  object  to  answer  any  question  upon  No  privilege 
the  mere  ground  that  his  answer  might  expose  him  to  ^»ww^ight' 

a  civil  action  (x).  expose  witness 

^    '  to  *  ClTll 

action. 

A  witness  may,  of  course,  waive  his  privilege  and  a  witness  may 
answer  at  his  peril,  for  he  is  the  party  concerned,  and  Z^^^^g^^^ 
if  he  chooses  to  waive  the  privilege  that  the  law  allows  answer  a 
him,  there  is  nothing  to  prevent  his  doing  so  (y).  tendingto 
There  are  several  cases  in  which  it  has  been  expressly  ^  jJIJ^chooseg"' 
provided  by  different  statutes  that  a  witness  cannot 
refuse  to  answer  questions  as  to  certain  matters  on 
the  ground  that  the  answers  would  criminate  him,  but 
that  such  answers  shall  not  be  used  against  him  in 
a  criminal  proceeding  arising  out  of  the  same  transac- 
tion (2). 

As  to  the  second  chief  ground  of  privilege,  this  is  of  in  the  case  of 
a  very  different  nature,  for  in  the  first  case  the  privi-  communUa- 
lege  is  always  that  of  the  witness,  which  he  may  at  his  **°°",»  *^®. 

o  J  '  J  piiTilege  18 

option  waive,  but  m  this  case,  where  counsel,  solicitors,  the  cUent's. 
or  their  clerks  are  witnesses,  the  privilege  is  not  theirs, 
but  that  of  their  client's,  and  it  is  not  in  such  a  case  the 
witness  who  may  waive  the  privilege,  but  the  client; 
and  if  the  client  does  not  so  waive  it,  then  the  witness 
is  not  allowed  to  make  any  such  disclosure  (a).    And 
for  this  case  of  privilege  to  exist,  it  is  not  necessary  that  in  eases  of 
the  position  of  solicitor  and  client  should  be  actually  upon  this 
subsisting  at  the  time,  it  is  quite  sufficient  if  it  has  f^SSansM* 
existed  at  some  past  time,  and  the  communication  in  of  solicitor 
question  took  place  whilst  that  relationship  existed,  nee/not  be 
This  rule  of  privilege  is  founded  upon  principles  of  JJ^^j^^*' 


(oc)  Powell's  Evidence,  1 19. 

iy)  Ibid.  118. 

(e)  Ibid.  119,  12a  Thus,  in  an  inquiry  under  the  Explosive  Sub- 
stances Act,  1882,  46  Vict.  c.  3,  a  witness  examined  thereunder  is  not 
excused  from  answering  any  question  on  the  groimd  that  the  answer 
thereto  may  criminate  or  tend  to  criminate  him ;  but  any  statement 
made  by  any  person  in  answer  to  any  question  put  to  him  on  such  an 
examination  ia  not,  except  in  the  case  of  an  indictment  or  other  criminal 
proceeding  for  perjury,  admissible  in  evidence  against  him  in  any  pro* 
oeeding,  dvU  or  crimmaL     Sect.  6  (2). 

(a)  IFtZion  ▼.  RastdO,  4  '^'  R*  759- 
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JUff.  T.  Cox 
and  BaUtoH, 


public  policy,  for  if  some  such  rule  did  not  exist,  no 
man  would  know  what  he  was  safe  in  disclosing  to  his 
professional  adviser  (i).  However,  it  must  be  borne  in 
mind  that  a  communication  made  by  a  client  to  his 
solicitor,  not  with  the  view  of  obtaining  advice,  but 
for  the  purpose  of  obtaining  information  upon  some 
matter  of  fact,  or  for  some  purpose  other  than  in 
the  ordinary  position  of  solicitor  and  client,  is  not 
privileged  (c);  and  also  that  professional  confidence 
and  professional  employment  are  essential  to  render 
communications  between  solicitors  and  their  clients 
privileged.  Where,  therefore,  the  client  has  a  criminal 
object  in  view  in  his  communication  with  his  solicitor, 
one  of  these  elements  must  necessarily  be  absent,  and 
a  communication  between  a  solicitor  and  his  client 
which  was  a  step  preparatory  to  the  commission  of  a 
criminal  offence,  is  admissible  as  evidence  in  the 
prosecution  of  the  client  for  such  offence  [d). 


Bolioitor, 
an  atteiting 
witness 
may  give 
evidence. 


A  client  also 
cannot  be 
compelled  to 
disclose 
confidential 
communica- 
tions made 
to  bis  pro- 
fessional 
adviser. 
Tbe  client 
can  always 
waive  the 
privilege. 


A  solicitor  employed  to  obtain  the  execution  of  a 
deed,  and  who  is  one  of  the  witnesses,  is  not  precluded 
on  the  ground  of  breach  of  professional  confidence,  from 
giving  evidence  as  to  what  passed  at  the  time  of  exe* 
cution,  by  which  the  deed  may  be  proved  invalid  («). 

The  student  will  observe  that  part  of  the  rule  in  this 
class  of  cases  of  privilege  is  also,  that  a  client  cannot 
be  compelled  to  disclose  any  communication  made  in 
confidence  to  his  professional  adviser  (/).  This  seems 
to  follow  naturally,  upon  the  same  reasoning,  and  here, 
of  course,  the  privilege  is  that  of  the  witness.  This 
privilege  of  the  client  can  always  be  waived  by  him ; 
and  if  waived,  a  witness  who  has  objected  to  answer  a 
question  on  the  ground  of  his  client's  privilege,  must 
then  answer  it. 


(6)  See,  per  Lord  Brougham,  BoUon  v.  Corporation  of  Liverpool,  1  M. 
&  K.  94. 

(e)  See  Powell's  Evidenoe,  126,  and  cases  there  referred  to. 
id)  Reg,  v.  Cox  and  BaUton^  15  Cox's  Criminal  Cases,  61 1, 
(e)  Oratoeour  v.  JSalter,  18  Ch.  D.  30 ;  45  L.  T.  62. 
(/)  Ante,  p.  445. 


OF  EVIDENCE  IN   CIVIL  CASES.  465 

It  seems  that  a  solicitor  called  upon  to  produce  any  it  ii  for  a 
document  of  his  client's,  must  exercise  his  own  dis-  decSe^^  *" 
cretion  as  to  producing  it,  and  that  it  is  not  for  the?^«*^®^*, 

.  1      .  i         ,      ,  .  document  lie 

judge  to  decide  whether  or  not  it  ought  to  be  pro-  is  called  on 

1        J  /  V  to  produce  is 

duced  [g).  privileged. 

Although  some  document  originally  in  a  solicitor's  a  document 
possession  would,  had  it  remained  in  his  possession,  a^ucSor'r 
have  been  privileged,  yet,  if  he  has  parted  with  it  to  ^*»|^  ^  "®^ 
some  other  person,  although  he  should  not  have  doneubeparu 
so,  yet  the  privilege  is  gone,  and  it  may  be  given  in  ^    **' 
evidence  by  the  party  into  whose  possession  it  has 
come  (A), 

This  case  of  privilege  does  not  extend  beyond  the  No  privilege 
persons  named  (t) ;  thus,  medical  men  (1c)  and  clergy-  of  medtcai 
men  (Z)  are  not  within  the  rule,  though  some  do^^^s  ^^^^^^ 
have  been  expressed  as  to  the  latter  (m). 

Letters  between  a  country  solicitor  and  his  town  Gommunica- 
agents  are  privileged  from  production  (n)\  so  also  are  p^j^^J^^iiJ^/*  °" 
all  communications  in  or  with  reference  to  litigation 
which  are  expressed  to  be  "without  prejudice."    A 
letter  cannot  be  made  privileged  by   being    simply 
marked  "  private  and  confidential "  (0). 

In  addition  to  the  foregoing  may  be  mentioned  two  some  oDter 
other  cases  of  privilege,  which,  however,  are  of  much  ?JIJyJie' 
less  importance  in  civil  proceedings  than  the  two  chief 
cases  that  have  been  given.    The  first  is,  that  a  witness 
cannot  be  asked,  and  will  not  be  allowed  to  state,  any 


{g)   Volant  v.  Soyer^  13  C.  B.  231. 

(h)  See  Cleave  v.  Jones,  21  L.  J.  Ex.  105. 

(t)  See  ante,  p.  461. 

(*)  Lee  V.  HammerUm,  12  W.  R.  975, 

{I)  Broad  v.  PUt,  M.  ft  M.  233. 

(m)  See  PoweU's  Evidence,  141 -143.  A  pursuivant  of  Heralds* 
College  is  not  in  the  position  of  a  legal  adviser,  and  communications 
between  him  and  the  person  empl^ing  him  are  not  privileged  {Siade  v. 
Tucker,  14  Ch.  D.  824  ;  49  L.  J.  Ch.  644  ;  28  W.  R  807). 

(n)  CaU  V,  Tourle,  19  W.  R.  56. 

(0)  KUeat  ▼.  Sfiort,  48  L.  T.  641. 

2  G 
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lY.  Miioell*- 
neoupointeoii 
tbe  law  of 
eridenoe. 

Thaonia 
probandi  is  on 
the  person 
Rsseiiing  the 
sffirmatiTe  in 
an  action. 


An  instance 
•fthia. 


facts,  or  to  produce  any  documents,  the  disclosure  of 
which  may  be  prejudicial  to  any  public  interest  (p),  e.g, 
in  the  case  of  some  high  documents  of  State.  The 
second  is,  that  evidence  may  sometimes  be  excluded  in 
a  civil  case  on  the  ground  of  indecency  (9) :  but  the 
indecency  must  be  something  of  a  very  exceptional 
character,  as  tending  to  outrage  all  conventional  pro* 
priety,  or  involving  some  matter  particularly  affecting 
domestic  morality.  It  may,  however,  be  safely  stated 
that  this  rule  is  of  such  a  very  fine  nature  as  to  be 
practically  of  very  little  importance,  or,  indeed,  of  no 
importance  at  aU. 

IV.  Of  same  misceUaneous  paints  an  (he  law  of  evi- 
dence. 

In  any  action  the  anus  probandi,  or  burden  of  proof, 
is  on  the  person  who  asserts  the  affirmative  side  of  the 
question  (r),  that  is  to  say,  that  any  person  who  asserts 
a  fact  is  bound  to  prove  that  fact  to  succeed  in  his  case, 
and  it  is  not  necessary  for  the  person  alleging  the 
negative  to  prove  it  in  the  first  instance.  At  a  trial, 
therefore,  it  is  generally  for  the  person  on  whom  lies 
the  affirmative  to  begin.  In  all  cases,  by  the  affirma- 
tive is  not  merely  meant  the  affirmative  in  point  of 
form,  but  the  affirmative  in  substance,  and  the  true 
test  for  determining  on  whom  the  affirmative  lies  is 
this :  If  no  evidence  was  offered,  who  would  be  unsuc- 
cessful in  the  action  ?  It  is  for  the  party  who  would 
be  unsuccessful  in  such  event  to  commence  (5). 

Instances  without  number  to  illustrate  the  foregoing 
remarks  could  be  easily  given.  Thus,  take  an  ordinary 
action  for  goods  sold  and  delivered :  here,  if  the  de- 
fendant in  his  statement  of  defence  denies  the  selling 
and  delivery,  or  otherwise  puts  the  question  in  issue, 


(p)  PoweU's  Evidence,  144. 

iq)  Ibid.  149. 

(r)  See  Brown's  Law  Diet  374,  tit.  "Onus  probandi" 

(«)  Amoi  V,  fftigkes,  i  M.  &  Rob.  464. 
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did  the  plaintiff  offer  no  evidence  the  verdict  would  be 
for  the  defendant,  so  here  the  ornis  probandi  lies  on 
the  plaintiff;  but  if  the  defendant  admits  the  selling 
and  delivery  of  the  goods,  but  sets  up  some  counter- 
claim against  the  plaintiff  in  the  nature  of  set-off,  in  this 
case,  did  he  (the  defendant)  give  no  evidence,  the  verdict 
would  be  for  the  plaintiff,  so  here  the  onus  probandi 
lies  on  the  defendant. 

But  there  are  numerous  cases  in  which,  in  conse-  But  ■ometimes 
quence  of  presumptions  of  the  law,  the  onus  probandi  tiSJ^^S?* 
lies  on  the  party  on  whom  it  would  not  lie  but  for  such  ^'^^  puu  the 

.  i,,  .  ,.  ontu  probanda 

presumption.  Thus,  m  an  action  on  any  ordinary,  where  it 
simple  contract,  it  is  for  the  plaintiff  to  prove  that  the  otherwSi^ba. 
essentials  of  a  simple  contract  exist,  unless  the  con- 
tract is  admitted  by  the  defendant  (f)  ;  but  as  bills  of 
exchange  and  promissory  notes  are  presumed  to  have 
been  given  for  a  valuable  consideration  until  the  con- 
trary is  shewn  (u),  here  it  lies  on  the  party  who  denies 
the  consideration  to  prove  his  denial.  It  is,  however, 
sufficient  for  a  defendant  to  prove  something  in  the 
nature  of  fraud  in  the  prior  dealings  with  the  instru- 
ment ;  and  if  he  does  this,  the  plaintiff  is  then  bound 
to  shew  how  he  became  possessed  of  it  (x). 

Again,  where  a  person  takes  an  interest  under  a  As  to  the  cane 
voluntary  settlement,  or  any  other  voluntary  instru-  tettiement**^ 
ment,  and  proceedings  are  instituted  to  set  aside  or 
otherwise  question  his  interest  thereunder,  the  burden 
of  proof  lies  on  the  defendant  to  prove  that  such 
voluntary  instrument  was  fairly  and  honestly  made, 
without  any  fraud  or  pressure  upon  his  part,  and  if 
he  stood  in  a  fiduciary  capacity  towards  the  person 
making  such  voluntary  instrument,  he  must,  in  addi- 
tion, shew  how  the  intention  to  make  it  was  produced 
in  the  other  person  (y). 

(<)  Am  to  what  are  the  essentiala  of  a  simple  contract,  see  ante,  p.  29. 
(11)  See  ante,  p.  171. 

(x)  Smith  V.  Braine,  16  Q.  B.  244  ;  20  L.  J.  Q.  B.  201. 
{y)  Per  Lord  Eldon,   Gib»on  v.   Jeyes,  6  Ves.  266  ;    Hoghton  y. 
Hoghton,  15  Beav.  299 ;  Cooke  v.  Lamotte,  15  Beav.  234. 
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A  child  born 
during 
we<llock  is 

E resumed  to 
a  legitimate 
until  the 
contrary  is 
shewn. 


injuries,  &o. 


A  child  born  daring  wedlock  is  presumed  to  be 
legitimate,  and  the  burden  of  proof  lies  on  the  party 
who  denies  his  legitimacy  (z),  unless  indeed  the  cir- 
cumstances are  such  as  to  rebut  the  presumption  of 
legitimacy,  e.g,  non-access  between  the  husband  and 
wife  (a).  There  are  also  many  other  cases  in  which 
the  presumption  of  the  law  puts  the  onus  probandi 
where  it  would  not  be  but  for  that  presumption,  but  to 
go  into  them  is  beyond  the  scope  of  the  present 
work  (6). 

Right  to  It  has  already  been  stated  that  the  person  on  whom 

for  peiTBonsT''"  the  affirmative  lies  has  the  right  to  begin  (c),  but  it  has 
long  been  an  established  rule  at  law  that  in  actions  of 
libel,  slander,  and  in  respect  of  other  personal  injuries, 
or  indeed  in  any  action  where  the  plaintiff  seeks  to 
recover  actual  damages  of  an  unascertained  amount,  he 
is  entitled  to  begin,  although  the  affirmative  of  the 
issue  may  in  point  of  form  be  with  the  defendant  {d). 

Leading  questions  cannot  be  put  to  a  witness  by 
the  person  on  whose  behalf  he  is  called  (e).  By  a 
"leading  question"  is  meant  some  question  put  or 
framed  in  such  a  form  as  to  suggest  to  the  witness  the 
answer  that  is  desired  (/).  Thus,  if  at  a  trial  it  is 
desired  to  elicit  from  a  witness  the  effect  of  a  certain 
conversation,  the  proper  way  to  put  the  question  is  to 
simply  ask  the  witness  what  then  took  place,  or  to  that 
effect,  and  it  is  not  allowable  to  state  in  the  question 
the  conversation  and  ask  the  witness  if  it  did  not  take 
place ;  for  this  would  be  a  leading  question  (y).  The 
reason  of  the  rule  prohibiting  leading  questions  must 


Lending 
questions 
are  not 
allowed  in  nn 
examination 
in  chitrf. 


(«)  Banbury  Peerage  Case,  i  S.  &  S.  155. 

(o)  Bawet  v.  Draegar,  23  Ch.  D.  173  ;  52  L.  J.  Ch.  449 ;  31  W.  R 

57^- 
(6)  See  some  in  Powell's  Evidence,  30S-315. 

(c)  AnUy  p.  466. 

{d)  Indermaur's  Manual  of  Practice,  133,  134. 

(<)   Powell's  Evidence,  483. 

(/)  Brown's  Law  Diet  307. 

(<7)  See  an  instance  of  a  leading  question  in  a  criminal  case  in  PoweU's 

Evidence,  484. 
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be  apparent  to  all ;  and  it  has  been  well  stated  in  Mr. 
Powell's  work  on  Evidence  (A)  to  be  "because  the 
object  of  calling  witnesses  and  examining  them  vivd 
voce  in  open  court,  is  that  the  judge  and  jury  may 
hear  them  tell  their  own  unvarnished  tale  of  the  cir- 
cumstances which  they  are  called  to  attest" 

In  cross-examination  of  a  witness,  however,  or  even  Alitor  in  cross, 
in  examination  in  chief  of  an  adverse  witness,  leading  ?n  ewminatiou 
questions  may  be  asked,  for  the  reason  of  such  question  in  chief  of  an 
not  being  admitted  in  the  evidence  in  chief  is  because  witness, 
the  witness  is  presumed  to  be  desirous  of  assisting  the 
person  for  whom  he  is  called  to  give  evidence,  but  in 
cross-examination,  or  in  the  examination  in  chief  of 
an  adverse  witness,  there  can  be  no  such  presumption, 
and  the  reason  for  the  rule  failing,  it  does  not  apply. 

If  when  an  action  is  called  on  for  trial  the  plaintiff  Position  of  h 
appears,  and  the  defendant  does  not,  the  plaintiff  does  Se'fendant'^if 
not  necessarily  have  judgment,  but  he  may  prove  his  5^°^^°®"' 
claim  so  far  as  the  burden  of  proof  lies  on  him  (i) ;  appear  at  tue 
and  if  when  an  action  is  called  on  for  trial  the  def en-  ^'^^^  * 
dant  appears,  and  the  plaintiff  does  not  appear,  the 
defendant,  if  he  has  no  counter-claim,  is  entitled  to 
judgment  dismissing  the  action,  but  if  he  has  a  counter- 
claim, then  he  may  prove  such  claim  so  far  as  the 
burden   of    proof  lies   on  him;    but   any   verdict  or 
judgment  obtained  where  one  party  does  not  appear 
at  the  trial  may  be  set  aside  by  the  Court  or  a  judge 
upon  such  terms  as  he  may  see  fit,  upon  an  application 
made  within  six  days  after  the  trial  (k). 

Admissions  between  the  parties  to  an  action  may  Admissions 
frequently  do  away  with  the  necessity  that  would  other-  wi*ththe*'^"^ 
wise  exist  for  strict  evidence.    The  term  "  admissions  "  necessity  of 

stiiot 

is  here  used  to  denote  the  mutual  concessions  which  evidence. 


(A)  Page  483. 
(t)  Order  xxxvl,  rule  31. 

(k)  Order  xxxvi.,  rule  32.    See  hereon  Inderinaur's  Manual  of  Prac* 
tice,  135,  136. 
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the  parties  to  an  action  make  in  the  conise  of  their 
pleadings,  and  the  effect  of  which  is  to  narrow  the 
area  of  facts  or  allegations  requiring  to  be  proved  by 
evidence  (l).  The  most  usual  case  of  admissions  that 
occurs  in  ordinary  actions  is  the  admission  of  doca- 
ments  under  a  notice  to  inspect  and  admit,  which  has 
already  been  noticed  (m) ;  but  there  may  be  many  other 
cases  of  admissions,  eg.  admissions  of  facts  in  any  plead- 
ing, or  on  a  notice  to  admit  facts  which  may  be  given 
by  either  party  not  later  than  nine  days  before  the  day 
for  which  notice  of  trial  has  been  given  (»),  and  any 
admission  made  in  any  letter  of  one  of  the  parties, 
or  of  his  solicitor  or  agent,  unless  such  letter  has 
been  expressed  to  have  been  written  "without  pre- 
judice." Having  reference  to  the  last  point  it  is  usual 
and  proper,  in  any  letter  written  with  a  view  to  the 
compromise  of  an  action,  to  state  that  it  is  written 
"  without  prejudice ; "  but  when  any  letter  has  been 
written  with  such  a  statement,  then  all  subsequent 
letters  following  thereon  are  within  the  rule  although 
not  so  expressed  (o). 

Eifeetinone        If  an  admissiou  is  made  in  some  pleading  in  one 

uOmMon^     action,   that   pleading   can   be   given   in   evidence   in 

made  in  another  action  as  a  cogent  admission  on  his   part, 

'  especially  if  it  has  been  put  in  on  oath,  as  would  be 

the  case  iu  an  answer  to  interrogatories  (p). 

Admitsiont  An  admission  need  not  necessarily  be  in  writing,  but 

parol  or  1^      ^^  ^^7  ^®  ^^7  P^^ol,  cff,  in  the  course  of  conversation, 
Goodttct,  &o.     and  acts,  conduct,  manner,  demeanour,  and  acquies- 
cence may  operate  as  admissions  if  they  can  be  so 
fairly  construed  (j). 

Counsel  may  at  a  trial  bind  their  clients  by  any 

{I)  Brown's  Law  Diet.  21. 

(m)  Ante,  p.  455. 

(n)  Order  xzxii.,  rule  4.    Indennanr's  Manual  of  Practioe,  86. 

(0)  HoghUm  v.  HoghUm^  15  Beav.  278. 

(p)  Plett  V.  Perrins,  L.  R.  I  Q.  B.  536. 

{q)  Powell'i  Evidence,  263. 
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admissions  they  in  their  discretion  see  fit  to  make  (r).  Effect  of 
and  where  an  order  has  been  made  by  the  consent  or  coun«S,°"* 
on  the  admission  of  counsel,  the  party  for  whom  such  •««>»*•.  *«• 
counsel  appeared  cannot  afterwards  arbitrarily  withdraw 
any  such  consent  or  admission,  but  the  other  party  is 
entitled  to  perfect  the  judgment  or  order  and  to  pro- 
ceed thereon,  subject  to  the  right  of  the  party  objecting 
to  counsel's  consent  or  admission  to  apply  to  the  Court 
that  made  the  order,  to  be  relieved  from  the  consent  or 
admission  on  the  ground  of  mistake  or  surprise  or  for 
other  sufficient  reason  (s).  An  agent  can  only  bind  his 
principal  by  admissions  when  the  making  of  such  ad- 
missions comes  within  the  scope  of  his  ordinary  and 
usual  authority  (t);  and  a  wife  can  only  bind  her 
husband  by  her  admissions  so  far  as  she  can  be  said  to 
have  his  authority,  express  or  implied,  to  do  so  (u),  so 
that  even  in  an  action  against  a  husband  for  his  wife's 
tort,  her  admission  of  it  cannot  be  given  in  evidence 
against  him  (x). 

An  infant  cannot  make  admissions,  nor  generally  can 
his  guardian  or  next  friend  do  so  for  him  (y). 

Admissions  when  they  exist  are  as  good  as  any 
primary  evidence. 

Interrogatories  are  frequently  used  as  a  means  to  interroga 
obtain  admissions  from  the  opponent  in  an  action  (z). 


(r)  See  Stnnfen  ▼.  Swinfen^  i8  C.  B.  485. 

(«)  Harvey  v.  Croydon  Union  Sanitary  Authority,  26  Ch.  D.  249  ;  53 
L.  J.  Ch.  707 ;  32  W.  R.  389. 

{t)  This  is  limply  on  the  ordinary  principle  of  the  power  of  an  agent 
to  bind  his  principal,  as  to  which  see  anJte,  pp.  127,  128. 

(tt)  I'hiB,  again,  is  on  the  ordinary  principle  of  the  power  of  the  wife 
to  bind  her  husband,  as  to  which  see  anle,  p.  223  et  teq. 

(«)  Bean  v.  White,  7  T.  R  112. 

{y)  PoweU's  Evidence,  281. 

(z)  It  is  not  meant  by  this  that  the  object  of  interrogatories  is  to 
obtain  admissions,  for  this  is  not  so,  their  object  chiefly  being  to  afford 
to  the  interrogator  information  upon  matters  peculiarly  within  the 
knowledge  of  the  party  interrogated,  which  may  assist  the  interrogator 
in  making  out  his  case.  But  although  this  is  so,  yet  incidentally,  of 
course,  admissions  are  obtained  from  the  party  interrogated ;  and  practi- 
cally, this  is  often  the  chief  object  of  the  interrogatories. 


tones. 
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Interrogatories  may  be  defined  as  a  set  of  questions 
administered  by  either  a  plaintiff  or  defendant  to  his 
opponent  in  the  course  of  an  action  before  trial,  wliich 
he  (the  opponent)  is  required  to  answer  upon  oath.  It 
was  always  the  practice  in  Chancery  to  administer  in- 
terrogatories, and  nearly  anything  was  allowed  to  be 
asked  in  them,  and  by  the  Common  Law  Procedure 
Act,  1854  (a),  inteiTogatories  were  also  allowed  to  be 
administered  at  common  law  by  leave  of  a  judge. 
Interrogatories  may  now  in  actions  of  fraud  or  breach 
of  trust  be  delivered  by  the  plaintiff  at  any  time  after 
delivering  his  statement  of  claim,  or  by  the  defendant  at 
or  after  the  time  of  delivering  his  statement  of  defence 
without  any  order  for  that  purpose,  but  in  any  other 
cause  or  matter  inteiTogatories  can  ouly  be  delivered  by 
leave  of  the  Court  or  a  judge.  It  is  necessary  on 
delivering  interrogatories  to  pay  into  court  ^^5  as  a 
security  for  costs,  and  if  the  interrogatories  exceed  five 
folios  an  additional  ten  shillings  for  eveiy  folio  beyond 
that  number  (6). 

Effect  of  Payment  into  court  also  operates  as  an  admission  by 

court*inVn***   ^^^  defendant  to  a  certain  extent.    Formerly  a  defen- 
Rotion.  dant  could  generally  only  pay  money  into  court  when 

a  fixed  liquidated  sum  was  sued  for  (c);  but  now  it 
is  provided  that  in  any  action  to  recover  a  debt  or 
damages  the  defendant  may  at  any  time  after  service 
of  the  writ,  and  before  or  at  the  time  of  delivering  his 
defence,  or  by  leave  of  the  Court  or  a  judge  at  any  later 
time,  pay  into  court  a  sum  of  money  by  way  of  satis- 
faction or  amends  (d). 

As  under  the  old  system  of  pleading  the  plaintiff 
might  declare  simply  generally,  as  for  goods  sold  and 
delivered,  without  stating  any  particular  date,  or  might 


(a)  17  &  18  Vict,  a  125,  s.  51. 

(6)  Order  xxxL,  rules  i,  25,  26.   Indermaur's  Manual  of  Practice,  105. 

(c)  See  however  as  to  payment  into  court  in  cases  of  libel,  anie, 
p.  369. 

[d)  Order  zxii.,  rule  i  ;  ludertnaur's  Manual  of  Practice,  96. 
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declare  on  some  special  contract,  there  was  a  difference 
in  the  effect  of  payment  into  court.  Where  the  decla- 
ration was  simply  general  (e),  the  effect  was  only  to 
admit  that  the  plaintiff  had  a  cause  of  action  to  the 
amount  paid  in  upon  some  contract,  so  that  it  was  still 
necessary  for  the  plaintiff  to  prove  the  actual  contract, 
but  in  the  other  case,  i,e,  where  the  plaintiff  declared 
on  some  special  contract,  the  payment  into  court 
admitted  that  very  contract^  and  a  liability  on  it  to 
that  extent  (/).  Under  the  new  practice,  however, 
where  a  statement  of  claim  has  been  delivered,  this  dis- 
tinction it  is  presumed  cannot  exist  any  longer,  as  all 
material  facts,  dates,  &c.,  are  stated  in  it,  which  puts 
the  plaintiff's  statement  of  claim  in  the  same  position 
always  as  a  former  declaration  on  a  special  contract, 
and  payment  into  court  now  in  such  a  case  will  operate 
as  an  admission  on  the  contract  specified,  and  of  a 
liability  thereon  to  the  extent  of  the  amount  paid  in. 

So  also  if  the  payment  into  court  is  made  before  the 
statement  of  claim  has  been  delivered,  if  in  the  indorse- 
ment on  the  writ  the  particular  contract  is  mentioned, 
the  payment  in  will  have  the  same  effect,  but  if  the  in- 
dorsement on  the  writ  is  simply  general  in  its  nature, 
then  the  payment  into  Court  will  only  admit  a  liability 
to  that  extent  on  some  contract,  leaving  it  for  the 
plaintiff  to  prove  the  contract,  as  formerly  on  a  general 
declaration. 

Any  statement  alleged  in  a  party's  pleading  and  not  A.n  Hdmission 
specifically  denied  is  deemed  to  be  admitted,  and  a  not  denying 
mere  general  denial  is  not  sufficient  (g),  except  that  in  J^nfi^d^i"  • 
an  action  for  recovery  of  land  it  is  always  sufficient  for  »»y  pleading, 
the  defendant  to  plead  that  he  is  in  possession,  and  this 
operates  as  a  denial  of  all  the  allegations  contained  in 
the  plaintiff's  statement  of  claim,  unless  the  defence  is 


{e)  That  is  to  say,  in  cases  of  the  ordinary  indebitatut  counts. 
(/)  See  Arch.  Nisi  Prius,  119. 
(^)  Order  six.,  rtde  17. 
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Former 
distinction  in 
the  mode  of 
taking 
evidence  at 
common  lav 
and  in 
Chancery. 


The  attend- 
ance of  a 
witneie  at  a 
trial  ia 
]}rocured  by 


of  an  equitable  nature,  when  the  facts  relied  on  must 
be  specially  pleaded  (A). 

There  has  always  been  a  great  distinction  between 
the  mode  of  taking  evidence  at  common  law  and  in 
Chancery.  At  common  law  it  was  taken  vivd  voce  in 
Ck)urt  on  the  hearing  of  the  cause,  but  in  Chancery 
it  was  generally  by  affidavit  (t).  Kow,  however  (A:),  in 
all  divisions  of  the  Courts  in  the  absence  of  an  agreement 
between  the  parties  to  take  the  evidence  by  affidavit, 
the  witnesses  at  the  trial  of  any  action,  or  at  any 
assessment  of  damages,  are  to  be  examined  vivd  voce 
in  open  court,  but  the  Court  or  a  judge  may  order  that 
any  particular  fact  or  facts  may  be  proved  by  affidavit, 
or  that  the  affidavit  of  any  witness  may  be  read.  It 
is  also  provided  that  upon  any  motion,  petition,  or 
summons  evidence  may  be  given  by  affidavit ;  but  the 
Court  or  a  judge  may,  on  the  application  of  either 
party,  order  the  attendance,  for  cross-examination,  of 
tlie  person  making  any  such  affidavit  (/). 

The  attendance  of  a  witness  at  a  trial  to  give  evi- 
dence is  procured  by  subpoena,  which  is  a  writ  by 
which  a  person  is  commanded  to  appear  at  a  certain 
time  and  place  (m).  When  only  the  oral  testimony  of 
a  witness  is  required,  the  subpoena  issued  is  called  a 
subpoena  ad  testificandum  ;  when  he  is  required  to  pro- 
duce any  documents  it  is  called  a  subpoRna  duces  tecum. 
A  witness  must  be  paid  with  his  subpoena  his  reasonable 
expenses,  and  if  a  material  witness,  having  been  so 
served,  does  not  duly  attend,  he  is  liable  to  an  action  (n) 
or  to  be  attached  for  contempt  of  court  in  not  obeying 


(h)  Order  xzl,  rule  21.     Indermaur's  Manual  of  Practice,  87. 

(«)  There  might,  however,  have  been  a  vivd  voce  examination  by 
consent  or  direction  of  the  Court  or  a  judge.  See  15  &  16  Vict  c.  86; 
Order  ▼.,  Feb.  1861,  rules  3  and  la 

{k)  Order  xxxvii.,  rule  i. 

(I)  Order  xxxviiL,  rule  i.  As  to  the  practice  when  the  parties  con- 
sent to  take  the  evidence  by  affidavit,  see  Order  xxxviii.,  nUes  25-30L 
See  also  Indermaur's  Manual  of  Practice,  176,  177. 

(m)  See  Brown's  Law  Diet  511. 

(n)  As  to  the  damages  recoverable  in  such  a  case,  see  ante,  pp.  434, 

435- 
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the  subpoena.    If  in  an  action  here  a  witness  resides  in  Witneu  in 
Ireland  or  Scotland,  a  subpoena  cannot  be  issued  against  gl^^udJ 
him  as  of  course,  but  the  Court  or  a  judge  has  power, 
on  application  made  for  that  purpose,  to  allow  a  sub- 
poena to  issue  (o). 

If  a  witness  is  in  Her  Majesty's  dominions  abroad  witness 
a  writ  may  be  issued  in  the  nature  of  a  mandamus  to  *°'®*"- 
the  tribunals  there  for  the  examination  of  the  witness ; 
or  instead,  and  also  in  all  cases  where  a  witness  is  out 
of  England,  a  commission  may  be  issued  for  the  ex- 
amination of  the  witness  there ;  or  if  the  Court  or  a 
judge  shall  so  order,  there  may  be  issued  a  request  to 
examine  witnesses,  instead  of  a  commission  (p).  With 
regard  to  witnesses  in  Her  Majesty's  dominions  abroad, 
where  any  commission,  mandamus,  or  request  is  issued 
to  the  Court  or  a  judge  of  a  Court  abroad,  such  Court 
or  the  chief  judge  thereof,  or  such  judge,  may  nominate 
some  fit  person  to  take  the  examination,  and  any  such 
witness  may  be  examined  on  oath,  affirmation,  or 
otherwise,  according  to  the  law  in  force  where  the 
examination  is  taken  (q). 

If  a  witness  is  too  ill  to  attend  at  the  trial,  or  if  from  Where  a 
age  or  other  infirmity  he  is  unable  to  do  so  without  ^tt^^^t^^^ 
great   danger  to  himself,  or   is    about  to  leave   the  *"^J»  ^" 

°  eTidence  may 

country,  so  that  his  evidence  may  possibly  be  lost,  the  be  uken  before 
party  desiring  his  evidence  may  apply  to  the  Court  or  ""  """»°«^- 
a  judge  for  his  examination,  either  before  one  of  the 
official  examiners  of  the  court  or  some  special  ex- 
aminer to  be  appointed  (r).  The  Court  has,  indeed, 
a  very  wide  power  as  to  depositions  now,  the  Sth  rule 
of  Order  xxxvii.  of  the  Rules  of  the  Supreme  Court 
of  1883  being  as  follows:  "The  Court  or  a  judge  may, 
in  any  cause  or  matter  where  it  shall  appear  necessary 


(o)  17  A;  iS  Vict  c.  34,  8.  I.    Indermaur*B  Manual  of  Practice,  13a 

(p)  Order  xxxvii.,  rule  6. 

(q)  48  &  49  Vict.  c.  74,  88.  2,  6. 

(r)  Order  xxxvii,  rules  I  and  4. 
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for  the  purposes  of  justice,  make  any  order  for  the 
examination  upon  oath,  before  the  Court  or  judge  or  auy 
officer  of  the  Court,  or  any  other  person,  and  at  any 
place,  of  any  witness  or  person,  and  may  empower  any 
party  to  any  such  cause  or  matter  to  give  such  deposi- 
tion in  evidence  therein  on  such  terms,  if  any,  as  tlie 
Court  or  a  judge  may  direct." 

wiiena  In  a  matter  between  the  same  parties  on  the  same 

uTe?e w  ^^   issue,  as  ou  a  former  trial  the  depositions  of  a  witness 

wikneMina     at  such  former  trial  may  be  used  if  he  be  dead  or 

iu:iyberead.    canuot  be  found,  or  has  been  subpoenaed  and  fallen 

ill  on  the  way  (s).     The  reason  why  the  trial  must  be 

between  the  same  parties,  is  that  a  person  who  was  not 

a  party  to  the  former  action  has  had  no  opportunity  of 

cross-examining  the  witness  (t). 

It  is  for  the  We  havc  seen  in  the  foregoing  pages  that  there  are 
judge  to  many  kinds  of  proof  that  may  be  tendered,  that  cannot 

decide  on  tbe  •'  ^  .       /      ^ 

admissibility  or  ought  not  to  be  received.  It  is  for  the  presiding 
buHt  is^fOT*  ju^g6  to  determine  as  to  the  admissibility  of  particular 
the  jury  to      evidcncc.     There  is  also  another  and  a  still  more  im- 

decide  on  tiie  .  .  . 

credence  to  be  portaut  pouit,  VIZ.,  as  to  the  credcncc  to  be  given  to 
given  It.  ^  witness,  for  very  often  evidence  of  a  most  con- 
flicting character  is  given  at  a  trial.  It  is  for  the  jury 
to  decide  on  the  point  of  credence,  for  they  sit  to  try 
the  facts  of  the  case,  and  in  exercising  their  judgment 
they  should  regard  the  whole  circumstances  con- 
nected with  a  witness;  they  should  look  to  his  de- 
meanour and  see  whether  he  appears  to  be  giving 
his  evidence  in  an  honest,  straightforward,  and  true 
manner,  and  whether  he  appears  to  be  an  over-zealous 
witness,  unduly  anxious  to  befriend  the  party  on 
whose  behalf  he  is  called,  in  which  case  he  must  be 
regarded  with,  at  any  rate,  some  suspicion.  They 
should  look,  also,  in  cases  of  conflicting  evidence,  not 


(t)  Powell's  Evidence,  229. 
(0  Ibid.  231. 
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only  to  outward  circumstances,  but  to  inner  matters, 
and  consider  any  interest  or  possible  motive  that  the 
witness  may  have  that  may  tend  to  weaken  his 
evidence,  and  look  even  to  his  general  character  and 
past  doings  as  some  criterion  on  the  all-important 
question  of  truth. 
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Abatement 

of  a  nuisance,  311,  312. 

Acceptance 

and  receipt  of  goods  within  17th  section  of  Statute  of 

Frauds,  90-92. 
Of  bills,  See  Bills  of  Exchange. 

Accident, 

A  person  not  liable  for  accidental  injury  if  free  from 

fault,  332. 
But  otherwise  if  any  negligence,  or  if  the  party  was 

doing  an  unlawful  act,  332. 
Liability  for  fire  caused  by,  400. 
What  will  be  an  inevitable  accident,  403,  404. 

Accidental  Injury, 

A  person  is  not  liable  for,  if  he  is  free  from  fault,  332. 

Accord  and  Satisfaction. 

A  smaller  sum  cannot  satisfy  a  greater,  but  something 

di£ferent  may,  241. 
Definition  of,  and  generally  as  to,  247,  248. 
The  value  of  the  satisfaction  cannot  be  inquired  into, 

248. 
Provision  of  Judicature  Act,  1873,  as  to,  249. 

Acknowledgment, 

To  take  a  case  out  of  the  Statutes  of  Limitation,  50,  51, 

253-255- 
An  unqualified  admission  of  account  being  open  is 

sufficient,  51,  254. 

Must  always  be  in  writing,  50,  254. 

Effect  of,  by  one  of  several,  255. 

Must  have  been  made  before  action,  255. 
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Actio  personalis  moritur  cuh  persona,  5. 
Meaning  of  maxim,  5,  389. 
Exceptions  to  it,  303,  336,  390. 
Provisions  of  Lord  Campbell's  Act  and  decision  therein, 

3901  391- 
Actual  Partner  :  See  Partnership. 

Admissibility  of  Evidence  :  See  Evidence. 
It  is  for  judge  to  decide  as  to,  476. 
Distinction  between  admissibility  and  credence,  476, 

477- 
Admissions, 

An  unqualified  admission  of  an  account  being  open 
is  a  sufficient  acknowledgment  to  revive  statute- 
barred  debt,  51,  254. 

On  a  notice  to  inspect  and  admit,  455. 

Meaning  of  "  saving  all  just  exceptions,^  456. 

May  do  away  with  necessity  of  strict  evidence,  469,  470. 

Effect  of,  if  made  in  some  other  action,  470. 

May  occur  by  parol,  or  even  by  conduct^  470. 

Effect  of,  by  counsel,  agents,  &c.,  471. 

Infants  cannot  make,  47 1. 

Answers  to  interrogatories  may  produce,  47 1. 

Payment  into  Court  may  operate  as  an  admission,  472, 

473- 
May  occur  by  omitting  to  deny  any  allegation  contained 

in  any  pleading,  473,  474. 

Adultery  Proceedings, 

Parties  to,  are  competent  witnesses,  452. 

Adverse  Witness 

May  be  contradicted,  45 1. 

If  intended  to  contradict  him  by  a  writing  his  attention 
must  first  be  called  to  it,  451. 

Advertisement, 

Action  may  be  brought  for  reward  offered  by,  34. 

Advocate 

Absolutely  privileged  in  what  he  may  say  in  the  course 
of  his  advocacy,  365. 

Affidavit, 

When  used  on  an  interlocutory  application,  may 
contain  a  statement  founded  upon  deponent's  belief, 
460. 
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AoBNT :  See  Principal  and  Aobnt. 

AoREBMSNT :  See  Simple  Contract — Gobcbination. 

Agricultural  Fixtures,  64-67. 

Aliens, 

Who  are,  233. 

Their  position  prior  to  and  since  the  Naturalization 
Act,  1870,  233-235. 

Alterations  in  Instrument, 

Effect  of,  after  execution,  163,  164,  261. 

Ambiouitt, 

fiule  as  to  admissibility  of  evidence  to  explain,  25. 
Difference  between  patent  and  latent,  25,  26. 
Distinction  as  stated  by  Lord  Chief  Justice  Tindal,  25, 

26. 
The  case  of  Gosa  v.  Lord  Nugent^  26,  27. 
If  an  instrument  is  so  ambiguous  as  to  make  it  doubtful 

if  a  bill  or  note,  it  is  in  the  election  of  the  holder  to 

treat  it  as  either,  170. 

Amelioratiyb  Waste — 314,  note  {y). 

Animals, 

As  to  property  in,  321,  322. 
Injuries  done  by  and  to,  325-327. 

Annuity, 

Definition  of,  51. 

Writing  is  necessary  under  the  Annuity  Act,  51. 

Apology, 

Effect  of  in  an  action  for  libel,  368,  369. 
Special  provision  in  the  case  of  libels  in  newspapers,  369, 
370. 

Apportionment  of  Rent, 
Provisions  as  to,  80. 

Apprentice  :  See  Master  and  Servant, 

Position  of  with  regard  to  premium  paid,  if  master  dies 

or  becomes  bankrupt,  40. 
A  master  is  bound  to  provide  medical  attendance  for 

indoor  apprentice,  though  not  for  an  ordinary  servant, 

206. 
Liability  of  an  infant  apprentice,  215, 
Is  liable  to  be  reasonably  cha3tised  by  master,  344. 

2  H 
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Appropriation  op  Patubntb, 
The  rule  as  to»  240. 
Exception  to  general  rule,  240. 

Creditor  may  appropriate  even  to  a  statute-barred  debt^ 
240. 

Arbbst, 

When  a  constable  may  artest  without  wanant,  348, 

349. 
When  a  private  person  may  arrest  another,  349,  350. 

Power  of  pawnbrokers  to,  350. 

Under  the  Debtors'  Act,  1869,  351-353. 

liability  for  malicioiis  atvesty  354. 

Definition  of  malicioiis  aaest,  354. 

DistinctiGQ  between,  and  imprisonment  for  debt;  354, 

355- 
Abiioued  Clbbx  :  JSee  Apprbnticb. 

• 

Assault  and  Battbrt. 

Definitions  of  assault  and  of  battery,  337,  338. 

What  will  constitute  an  assault^  338-340. 

Instances  of  assaults,  339,  340. 

A^merely  passive  act  cannot  amount  to^  54a 

G>nsenting  to  an  assault^  340. 

Distinction  between,  340. 

May  amount  to  mayhem,  341. 

An  action  may  be  brought  here  for,  though  committed 
abroad,  341. 

May  be  justifiable  in  defence  of  one's  person,  or  in  de- 
fence of  fausbaad,  wife,  child,  leliiive,  iteighbour,  or 
friend,  341,  342. 

Or  in  defence  of  one's  property,  342,  343. 

Or  on  account  of  a  person's  peculiar  position,  343^  344. 

May  be  committed  indirectly,  as  by  the  throwing  of  a 
squib,  344. 

May  be  committed  irrespective  of  malice,  344. 

Remedies  for,  345. 

Wife  cannot  sue  her  husband  for,  not  eren  if  she  has 
since  been  divorced,  345. 

Damages  recoverable  in  respect  of,  434. 


ASSIONMBNT  OF 

Mnst  be  by  deed,  57, 
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Associations 

Of  more  than  twenty  persoos^illegal  if  not  registered, 
201. 

Assurance; 

Definition  of,  184. 

Three  things  generally  impliedly  warranted  in  a  marine 

policy,  184. 
But  in  a  time  policy  no  implied  warranty  of  setvoiihi- 

ness,  184,  note  (m). 
Contracts  of  fire  and  marine  assurance  are  contracts  of 

indemnity,  185. 
But  contracts  of  life  assurance  are  not,  185,  186. 
Bights  in  respect  of  insurance  by  vendor  of  house  he  has 

agreed  to  sell,  185. 
Wager  policies  not  allowed,  186. 
A  person  to  insure  must  have  an  insurable  interesti  but 

a  person  may  insure  his  own  life,  or  a  wife  her  hus- 
band's, 186. 
Under  Married  Women^s  Property  Act,  1882,  assurance 

may  be  affected  for  separate  use  of  wife  and  children, 

subject  to  rights  of  creditors,  186,  187. 
There  must  be  no  concealment  in  effecting  a  policy,  the 

maxim  of  eavecU  emptor  not  applying,  187. 
Effect  of  suicide  on  a  policy,  187,  188. 
Life  and  marine  policies  are  by  statute  assignablei  146, 

188. 
Damages  recoverable  in  actions  on  fire  and  life  policies 

respectively,  432. 

Atheists, 

Sttlejss  to  evidence  of,  f onn«rly,  449. 
May  now  give  evidence  under  provisions  of  32  &  33 
Vict  c  68,  449,  450. 

Attesting  Witness, 

When  it  is  necessary  to  oall,  454. 

Course  when  he  is  dead  or  cannot  be  found,  457. 

What  it  is  sufficient  for  him  to  depose  to,  457. 

AsToasv :  See  SouoiroBfl, 
Warrant  of,  9. 

ftovisioDs  ia  Conveya&cing  Aeiii  i8Sx  ttnd  1S82,  as 
to  powers  of,  130,  note  {r)» 


484  GENERAL  INDEX. 

Attornment  Clause, 

Creates  a  tenancy,  68. 
Proper  mode  of  framing,  68. 

Auctioneer, 

How  he  may  be  liable  for  conversion,  328,  329. 
Is  not  protected  from  consequences  of  a  wrongful  sale 
because  ho  sold  in  market  overt,  329,  note  (^). 

AVERAOB, 

Greneral  and  particular,  180. 

B 

Bailiff  :  See  Distress. 

Has  no  claim  for  his  fees  against  solicitor  employing 
him,  198. 

Bailments  :  See  also  particular  titles. 
Generally,  106-124. 
Lord  Holt's  Division  of,  106,  107. 
The  cases  of  Cogga  v.  Bernard  and  Wilson  v.  BreU,  107, 

108. 
Distinction  between  a  pawn,  a  lien,  and  a  mortgage^ 

no. 
As  to  pawnbrokers,  i  lo-i  1 2. 
Carriers,  11 3-1 21. 
Innkeepers,  121- 123. 
Lodging  and  boarding-house  keepers,  124. 
Another  division  of,  124. 

Banker  and  Customer  :  See  Cheque. 
Belation  between,  172. 

Statutory  provisions  as  to  bankers'  books  in  evidence, 
440,  441. 

Bankruptot, 

As  to  proof  of  judgment  debt  in,  1 1. 

Administration  of  estates  in,  12. 

Position  of  voluntary  settlements  in,  18. 

Debt  barred  by  is  not  revived  by  mere  promise  to 

pay,  39- 
Bight  of  trustee  in,  to  disclaim  onerous  pToperty,  78, 

79- 
In  event  of,  goods  comprised  in  a  bill  of  sale  pass  to 

trustee  if  in  bankrupt's  possession,  106. 
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Banrruptot — continued. 

Married  woman  cannot  be  made  a  bankrapt  unless 
trading  apart  from  husband,  222,  223. 

Generally  as  an  excuse  for  the  non-performance  of  con- 
tracts, 261-263. 

Mode  of  procedure  to  make  a  person  bankrupt,  262. 

When  bankrupt  gets  his  discharge,  262. 

The  order  of  discharge  forms  a  valid  excuse  for  non- 
performance of  contract)  262. 

What  debts  order  of  discharge  does  not  exonerate 
bankrupts  from,  262. 

Discharge  of  debtor  by  composition  or  scheme  of 
arrangement,  262,  263. 

All  judgment  summonses  now  taken  out  in,  353. 

Effect  of  on  execution  levied,  402. 

Barristers 

Cannot  recover  their  fees,  1 94. 

Contracts  between,  and  clients  as  to  their  services  void, 
194. 

Battery  :  See  Assault  and  Battert. 

Beadle 

Is  justified  in  forcibly  removing  a  person  disturbing  a 
congregation,  344. 

Begin, 

Who  has  the  right  to,  at  trial,  468. 

Belief  :  See  Evidence. 

An  affidavit  on  an  interlocutory  application  may  contain 
a  statement  founded  only  on  deponent's  belief,  460. 

Betting  :  See  Gaming  Contracts. 

Betond  Seas  :  See  Limitation  of  Actions. 
Meaning  of,  252. 

Bills  of  Exchange  and  Promissory  Notes. 

This  subject  now  governed  by  Act  of  1882,  148. 
Definitions  of  a  bill,  a  promissory  note,  and  a  cheque, 

148. 
Advantages  derived  from,  148,  149. 
Forms  of,  150. 
When  negotiable,  151. 
What  is  a  sufficient  acceptance,  151. 
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Bills  of  Exchange  and  Promibsobt  Koras — c&nHnued. 
Two  classes  of  persons  liable  on  bills  and  notos,  1519 

152- 
Acceptance  for  honour  or  supra  protest^  152* 

Beferee  in  case  of  need,  152. 

Accommodatiott  acceptance,  153. 

The  giving  of  parol  evidence  to  shew  no  eoanderation, 

'53- 
Acceptance  of,  may  be  either  genetal  or  qualified,  154. 

Distinction  between  general  and  qualified  aceeptanee,  154. 

Position  of  indorsers  of  bilk  or  notes,  155. 

Kight  of  party  to  whom  instmment  payable  to  order 

transferred  without  indorsement,  155. 
Blank  indorsement  may  be  conrerted  into  special  in- 
dorsement, 155. 
Indorsement  may  be  restrictive,  155. 
Effect  of  an  indorsement  ^^sana  recoura/*  156. 
Effect  of  accepting,  making,  or  indorsing  "perprocj'*  156. 
Liability    of   an    executor   or    administrator    makings 

accepting,  or  indorsing,  157. 
How  bills  and  notes  may  be  made  payable^  157. 
Days  of  grace,  157. 
Statute  of   Limitations  runs  from  date  of  instrument 

payable  on  demand,  158. 
Meaning  of  the  term  ^'usance,"  158. 
Non-dating  or  wrong  dating  of  instrument,  158. 
As  to  presentment  and  notice  of  dishonour  generally, 

159-163. 
Notice  of  dishonour,  160,  161. 

To  whom  given  generally,  and  In  the  case  of  death,  161. 
Time  for  giving  it,  161,  162. 
Exception  to  the  rule  requiring  notice  of  dishonour, 

162,  163. 
Effect  of  alterations  after  execution,  163,  164. 
Alterations  in  and  laches,  164. 
Difference  in  transfer  of  bills  or  notes  before  and  after 

becoming  due,  particularly  as  to  a  stolen  or  lost  bill, 

165,  166. 
What  is  a  sufiicient  consideration  for  bill  or  note,  166. 
Forgery  of  a  bill  or  note  cannot  confer  any  title,  167. 
How  liability  on  bills  and  notes  may  be  discharged,  167, 

168. 
When  noting  and  protesting  necessary,  x68. 
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Bills  of  Exchanob  and  Paomibsort  ^OTEar—contitmaoL 
Di£ference  between  an  inland  and  a  foreign  bill,  z68. 
Rules  as  to  when  laws  eonflici,  169. 
Receipt  on  back  of  a  bill  or  note  requires  no  stamp,  169, 

170. 
If  it  is  doubtful  whether  an  instrument  is  a  bill  or  note, 

it  is  in  the  election  of  the  holder  to  treat  it  as  either, 

170. 
Effect  of  I06S  of  a  bill  or  note,  170. 
Bights  in  such  a  case,  170,  171. 
Bills  and  notes  cany  intercsi,  171. 
Sumnaij  of  differences  in  bills  asd  notes  from  other 

simple  oontmets,  171,  172. 
Infants  not  liable  on,  214. 
Bills  or  notes  given  for  gaming  debts  are  not  absolutely 

void,  but  only  to  be  taken  to  be  given  upon  an 

illegal  consideration,  285. 

Bill  of  LAnnm, 

Indorsement  of,  may  affect  right  to  stop  in  iransitUf  95. 
This  rule  now  applies  to  indorsement  of  all  documents 

of  title,  97. 
What  it  is,  182. 

Difference  between,  and  a  charterparty,  182. 
Effect  of  indorsement  of,  as  regards  liability  of  indorsee 

for  freight,  182,  183. 

Bill  of  Sale. 

When  a  mortgage  of  fixtures  requires  registration  as  a 

bill  of  sale,  67. 
Provisions  of  Bills  of  Sale  Acts,  1878  and  1882,  and 

generally  as  to,  103-106. 
Position  of,  on  the  bankruptcy  of  the  giver,  106. 

BOARDINO-HOUBB  KEEPERS, 

Liability  of,  124. 

Books,  &g. 

Bankers'  books,  provision  as  to  admission  in  evidence, 

440,  441. 
Companies'  books,  &c.,  like  provision,  440. 
A  penon'a  own^  are  not  evidence,  but  he  may  refresh 

liis  memory  by  reference  to  them,  4 58. 
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BoTTOHRT  Bond, 

Definition  of,  &c.,  i8i. 

In  such  a  security  the  Usury  Laws  never  bad  any  appli- 
cation, i8i. 

Breach  of  Contract, 

Consequences  flowing  from,  21. 

Breach  of  Promise  of  Marriage, 

Batification  of  promise  of  marriage  made  during  infancy 

gives  no  right  of  action,  211. 
Damages  recoverable  for,  433,  434. 
In  actions  for,  parties  are  now  competent  witnesses,  452. 
Plaintiff's  evidence  must  be  corroborated,  45  2. 

Brokers, 

Difference  between,  and  factors,  132,  133. 

Burden  of  Proof 

Is  on  party  seeking  to  prove  affirmative  in  an  action,  466. 
But  presumption  of  law  may  put  it  where  it  would  not 

otherwise  be,  467. 
Onus  of  proof  where  a  voluntary  settlement  is  called  in 

question  is  on  the  person  taking  the  benefit,  467,  468. 
Child  bom  during  wedlock  is  presumed  legitimate,  468. 

Business, 

When  entries  in  the  course  of,  admitted  in  evidence, 
44S»  446. 

C 

Cab-frofribtors, 

As  to  the  liability  of,  384. 

Caftain  or  Master  of  a  Ship 

Has  power  during  voyage  to  sell  or  hypothecate  ship 

and  cargo,  179. 
Generally  he  has  unlimited  discretion  how  to  act,  179, 

180. 
Jettison,  180. 
May  imprison  or  reasonably  chastise  sailors,  344. 

'Carrier, 

Reason  of  extensive  liability  of  carriers  of  goods,  112, 

"3; 

Definition  of  a  common  carrier  of  goods,  113. 
Liability  of  carriers  of  goods  at  Common  Law,  113,  114, 
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Oarrier — continued. 

Provisions  of  the  Carriers'  Act,  114,  115. 

Provisions  of  the  Railway  and  Canal  Traffic  Act,  116, 

117. 
As  to  special  contracts  and  conditions  under  this  Act, 

116,  117. 
Act  does  not  apply  to  contracts  by  companies  to  carry 

beyond  the  limits  of  their  own  line,  117. 
Liability  where  contract  to  carry  partly  by  sea,  117. 
Provisions  of  the  Railway  Regulations  Act,  117. 
Duty  of  carrier  of  goods,  zi8. 
As  to  carriage  by  a  railway  company  over  their  own 

and  another  line,  118,  119. 
Who  is  to  sue  the  carrier,  119. 
As  to  carrying  dangerous  goods,  119. 
As  to  railway  passengers'  personal  luggage,  119. 
As  to  goods  deposited  in  a  cloak-room,  119. 
As  to  goods  left  at  a  certain  station  to  be  called  for, 

119,  120. 
As  to  the  Equality  Clauses  relating  to  railways  and  the 

powers  of  the  railway  commissioners,  120. 
Liability  for  injuries  to  passengers,  121. 
Liability  of,  by  sea,  183,  184. 
Damages  recoverable  against,  430,  431. 

Cases, 

For  index  of,  see  ante,  p.  xi. 

Cats, 

Scienter,  325. 
Injuries  to,  327. 

Cattle, 

Obligation  as  to  fencing  out^  304. 

Caveat  Emptor, 

As  to  furnished  houses,  82. 
Meaning  and  instance  of  the  rule,  loi. 
But  the  rule  of,  does  not  apply  to  the  contract  of  insur- 
ance, 187. 

Certified  Convsyanoerb 

May  recover  their  fees,  194. 

Champerty, 

Definition  of,  279. 
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Character, 

Master's  positicm  as  to  giving  character  to  hia  Berrant, 

107. 
Evideuce  affecting  a  person's,  447. 
PerBons  ei  infamooB  character  may  yet  give  evidence, 

4So»  451- 

Charities, 

Liability  lor  contract  made  on  behalf  of,  202,  203. 

Chabtbrpabtt, 

What  it  is,  182. 

Difference  between,  and  a  bill  of  lading,  182. 

Chemists  and  Druggists 

Cannot  recover  for  advice,  198. 

Cheque, 

Definition  of  a,  148. 

The  rules  as  to  bills  and  notes  generally  apply  to,  172. 

Time  within  which  it  should  be  presented,  and  conse- 
quences of  non-presentment,  172,  175. 

When  a  cheque  deemed  overdue,  173,  174. 

Position  of  a  person  taking  a  stale  cheque,  173,  174. 

Consequences  of  a  banker  paying  a  forged  cheque  or  a 
cheque  with  the  indorsement  forged,  1 74. 

A  banker  cannot  recover  the  amount  of  a  cheque  from  a 
person  to  whom  he  has  paid  it  on  discovering  that  his 
customer's  account  has  been  overdrawn,  1 74. 

Crossing  of,  175-177. 

Crossing  it  ''not  negotiable,"  176. 

Protection  of  bankers  paying,  176,  177. 

When  a  good  tender,  247. 

Child  :  See  Infants — Parent  and  Child* 

Rule  as  to  when  testimony  of  children  is  admitted,  453, 

454,  and  note  (a)  454. 
If  bom  during  wedlock  presumed  legitimate,  468. 

Chose  in  Action, 

Definition  of,  146. 

Not  generally  assignable,  but  exceptions,  146,  147. 
Provision  of  Judicature  Act^  1873,  as  to,  147. 
Construction  of  this  provision  in  Burlinson  v,  HaU^  147, 

note  (A). 
A  future  debt  may  be  assigned,  147,  148. 
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Clbbqtmen 

Have  no  priyilege  as  to  giTing  evidence,  465. 

Cloak-Boom, 

Liability  of  a  railway  company  for  gooda  deposited  in, 
119. 

Clubs, 

Liability  ioi  coniracts  made  on  behalf  of,  202,  203. 

CODB, 

As  to  advantages  of,  2,  3. 
First  attempt  at,  3,  note  (c). 

Cognovit, 

Definition  of,  8. 

Essentials  as  to  execution  of,  8. 

Difference  between,  and  a  warrant  of  attorney,  9. 

Collision  :  See  Contributory  Nbguobnob. 

Duty  as  to  removing  obstraction  in  the  case  of,  399, 
400. 

Combination 

Of  employers  to  decrease  or  limit  wages  illegal,  278. 
Of  employees  to  increase  wages  also  illegal,  278. 
This  is  subject  to  Trade  Unions  Act,  1871,  278. 

Commission 

To  examine  witnesses  abroad,  475. 

Common  Law. 
Origin  of,  i. 
As  distinguished  from  equity,  3. 

COMFANIBS. 

Difference  between  limited  and  unlimited,  201. 

More  than  twenty  persons  cannot  carry  on  business 

without  registration  as  a  company,  201. 
Contracts  by,  201,  202. 
Statutory  provision  as  to  various  documents  in  evidence, 

440. 

Comparison  of  Handwriting, 
Proof  by,  456. 

Composition 

As  to  rights  against  a  surety  after  accepting  a  composi- 
tion, 46,  47. 

With  creditors  as  an  excuse  for  non-payment  of  a  con- 
tract, 262,  263. 
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CoMFUiJSioN :  See  Duress. 

Money  paid  under  compulsion  of  law  cannot  be  re- 
covered back  as  money  had  and  received,  264. 

Consideration, 

What  is  a  valuable,  16. 

What  is  a  good,  16. 

A  simple  contract  must  have  a  valuable,  16. 

A  deed  does  not  require  one,  16,  17. 

But  though  not  requiring  one  it  is  liable  practically  to 

be  called  in  question  in  three  ways,  through  want  of 

it,  17,  18. 
Whether  it  is  sufficient  cannot  be  inquired  into,  34,  35. 
Must  appear  on  the  face  of  a  written  simple  contract, 

except  in  two  cases,  35. 
The  exceptions  are  (i)  Bills  and  Notes ;  (2)  Guarantees, 

35.  36. 

May  be  either  executed,  executory,  concurrent,  or  con- 
tinuing, 36. 
When  an  executed  consideration  will  support  a  promise, 

36,  37- 

A  merely  moral   consideration  is  not  sufficient  for  a 

simple  contract,  38. 
But  a  moral  obligation  which  was  once  a  legal  one  is, 

39- 
The  doing  of  an  act  a  person  was  bound  to  do  is  not  a, 

40. 
As  to  an  impossible  consideration,  40. 
A  pre-existing  debt  is  sufficient  for  the  handing  over  of 

a  negotiable  instrument,  166. 

Constable, 

As  to  liability  of,  348. 

Demand  for  warrant  must  be  made,  348. 

Course  then  to  be  taken,  348. 

Action  against^  must  be  brought  within  six  months,  348. 

When  he  may  arrest  without  warrant,  348,  349. 

Construction  of  Contracts, 
Rules  for,  22-28. 

Contempt  op  Court,  350,  351. 

Contracts  :  For  particular  contracts,  see  respective  titles. 
Different  divisions  of,  6,  7. 
Of  record,  7. 
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Contracts — continued. 

Specialties  and  eimple  contracts,  differences  between, 

14-19. 
Express  and    implied    contracts,   difference    between, 

19,  20. 

Executed  and  executory  contracts,  difference  between, 

20,  21. 

Rules  for  construction  of  contracts,  22-28. 

A  person  not  a  party  to  a  contract  cannot  sue  on  it,  30. 

When  an  agent's  authority  to  sign  must  be  by  writing, 

50- 
As  to  land  generally,  53-82. 

One  party  to  a  contract  cannot  sign  for  the  other,  50. 

When  a  liability  arises  on,  236. 

When  an  action  may  be  brought  before  the  time  for 

performance,  236,  237. 
Performance  of  generally,  238-249. 
Excuses  for  the  non-performance  of,  249-265. 
Illegality  of  never  presumed,  273. 
Distinction  between  and  torts,  294. 
Stricter  principles  observed  in  assessing  damages  for 

breaches  of  than  in  respect  of  torts,  422,  423. 
Damages  recoverable  in  various  particular  cases,  426- 

436. 

Contractor 

Liable  for  negligence  in  or  consequences  of  his  work, 

385- 
But  a  person  desiring  a  dangerous  work  to  bo  done 

cannot  rid  himself  of  liability  by  employing  another 

to  do  it,  385. 

Contradiction 

Of  an  adverse  witness  when  allowed,  451. 

Contribution 

Not  allowed  between  wrongdoers,  but  is  allowed  in 
contract,  298. 

Contributory  Neoligbncb, 

In  cases  under  Lord  Campbell's  Act,  392. 

Definition  of,  404. 

Instance  of,  404. 

What  wiU  and  what  will  not  be,  404,  405. 


494  GENERAL  INDEX. 

CONTMBUTORY  NsOUGENCK — COtUtnUeoL 

Tho  doctrine  of,  applies  to  children,  &c.,  405. 

A  master  is  liable  for  his  servants,  406. 

Doctrine  o^  does  not  apply  to  ships,  406. 

Provisions  of  the  Merchant  Shipping  Ac^  iByj,  406, 

407. 
Doctrine  of,  is  founded  on  the  maxim,  VaienH  non  JU 

injuries  407. 

C0NVBB8ION, 

Meaning  of,  317. 

Distinction  between,  and  trespass,  317,  323. 

Instances  of,  323,  327. 

May  occur  by  ratification  of  another's  act|  328. 

Any  wrongful  intermeddling  with  and  taking  away  of 

goods  is  sufficient  to  sustain  an  action  for,  328. 
When  a  demand  is  necessary  before  action  for^  328. 
Justification  of,  329,  330. 
Bight  to  follow  proceeds  of  goods  wrongly  converted, 

330- 
Who  is  the  person  to  sue  for,  333,  334, 

Remedy  for,  334,  335. 

CJOPYBIGHT, 

Definition  of,  189. 
Term  for  which  it  exists,  189. 
Enactment  of  Act  of  1882  as  to  music,  190. 
Right  in  article  in  an  encyclopedia,  190. 
Assignable  by  mere  entry  in  register,  190. 
Consequence  of  omission  to  register,  190. 
Bights  in  case  of  infringement  of,  190. 
As  to  property  in  letters,  190,  191. 

Corporation, 

Definition  of,  200. 

May  be  either  sole  or  aggregate,  200. 

Contract  with  a,  200,  201* 

Counsel 

Cannot  recover  their  fees,  194. 

Are  absolutely  privileged  in  what  they  say  in  the  eourse 

of  their  advocacy,  365. 
May  bind  their  clients  by  admissioni^  471. 

Counterclaim  :  Set  Set-off. 
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Country  Xotbs, 

When  a  good  tendei,  247. 

Covenant 

To  pay  all  taxes,  &c.,  62. 

Credence, 

It  is  for  a  jury  to  decide  as  to  credence  to  be  given  to  a 

vritness,  476. 
Distinction  between  admissibility  and  credence,  476, 

477- 

Crimes, 

Distinction  between,  and  torts,  291,  292. 

Crixinal  Information, 

When  prosecation  can  be  by,  367. 

When  prosecution  for  libel  against  proprietor,  &c.,  of 

newspaper  by,  fiat  of  Director  of  Public  Fjosecutions 

not  necessary,  368. 

Criminals 

Formerly  were  not  good  witnesses,  450. 
But  they  now  are,  450. 

Witness  may  be  questioned  as  to  his  criminality,  and 
after  denial  conviction  proved,  450,  451. 

Crossed  Cheques, 

Former  position  as  to,  x  75. 

Statute  of  45  &  46  Vict  c  61,  as  to,  175-177. 

Different  modes  of  crossing,  176. 

Custom, 

Rights  are  sometimes  given  by,  62. 
Customs  are  suhject  to  the  maxim,  "  Expressnm  facit 
cesaare  taciium^  62. 

D 

Damages, 

Generally  as  to,  408-418. 

Definition  of  the  term,  408. 

Distinctions  between  liquidated  and  unliquidated,  408- 

412. 
Difference  between  nominal,  general,  and  special,  412, 

A  greater  aonoant  of  than  claimed  cannot  be  awarded,  414. 
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Damaqes— continued. 

New  trial  may  be  granted  on  the  point  of,  414. 

An  action  need  not  necessarily  be  for,  415,  416. 

Becovered  against  several  may  be  levied  entirely  on  one, 
417. 

Liability  of  an  executor  or  administrator  for,  417. 

Need  not  always  be  assessed  by  a  jury,  417,  418. 

Are  assessed  not  merely  to  date  of  issuing  writ,    but 
down  to  date  of  assessment,  418. 

Measure  of,  generally,  418-425. 

Must  not  be  too  remote,  418-420. 

Caused  by  dealing  with  goods  not  according  to  contract, 
420. 

Arising  prior  to  cause  of  action  cannot  be  recovered, 
though  subsequent  damages  sometimes  may  be,  42 1. 

When  defendant's  motive  may  be  considered  in  assess- 
ing, 421,  422. 

Vindictive  or  exemplary,  423. 

Need  not  necessarily   be  the  legal    consequences   of 
defendant's  acts,  423. 

Interest  as  damages,  424,  425. 

Double  and  treble,  425. 

May,  imder  Judicature  Act,  1875,  be  obtained  by  a  de- 
fendant in  an  action  against  plaintiff,  425. 

In  various  particular  cases,  426-436. 

Becoverable  for  breach  of  contract  to  sell  or  buy  land, 
426,  427. 

For  trespass  or  other  injury  to  land  may  sometimes  be 
recovered  both  by  actual  occupier  and  reversioner, 
427. 

For  wrongful  detention  of  land,  427,  428. 

For  breach  of  contract  to  buy  or  deliver  goods,  428, 
429. 

For  breach  of  warranty,  430. 

Against  carriers,  and  particularly  in  actions  under  Lord 
Campbell's  Act,  430,  431. 

On  fire  and  life  policies,  432. 

On  breach  of  contract  to  lend  money,  432. 

In  respect  of  injuries  to  land  and  nuisances,  432,  433. 

For  seduction  or  breach  of  promise  of  marriage,  433, 

434. 
For  assault  and  battery,  false  imprisonment,  malicious 

prosecution,  and  libel,  and  slander,  434. 
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Damages — continued. 

Against  a  non-atiending  witness,  434,  435. 

Against  a  sheriff  for  negligence,  435,  436. 

By  a  servant  against  a  master  for  wrongful  dismissal,  436. 

Damnum  sine  injuria, 
Meaning  of,  291. 

Where  there  is  both  damnum  and  iryuria  then  there  is  a 
cause  of  action,  5. 

Danoerous  Goods  and  other  things. 

Duty  and  liability  in  respect  of,  119,  385,  386. 

Days  op  Grace,  157. 

Deaf  or  Dumb  Persons 

Are  good  witnesses  if  of  sufficient  understanding,  453. 

Death 

Does  not  revoke  a  continuing  guarantee  until  notice,  46. 
Effect  of  death  of  husband,  on  wife's  power  to  bind  him 

for  necessaries,  129,  and  note  (o). 
Of  principal  revokes  agent's  authority,  130. 
Special  provisions  on  this  last  point  with  regard  to 

powers  of  attorney,  130,  note  (r). 
Usually  puts  an  end  to  right  of  action,  but  there  are 

exceptions,  303,  336,  390. 
What  damages  are  recoverable  under  Lord  Campbell's 

Act,  431. 
Presumption  as  to,  after  seven  years,  447. 

De  bene  esse 

Taking  evidence,  475,  476. 

Debt  :  See  Imprisonment — Arrest. 

When  interest  recoverable  on,  424,  425. 

Deeds 

Prove  themselves  after  thirty  years,  448. 
Provisions  of  Vendors  and  Purchasers  Act,  1874,  as  to 
recitals  in,  448,  449. 

Defence 

Of  one's  land  is  justifiable,  305. 
Or  of  one's  goods,  332. 

Assault  and  battery  committed  in  defence  of  person  or 
property  justifiable,  342,  343. 

2  I 
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DsL  CBBDBRE  AgENT,  1 32. 

Delegatus  non  potest  delegare,  126. 

Demand 

Sometimes  necessary  befoie  bringing  an  action  for  con- 
version, 328,  329. 

Dentists 

Must  register  to  entitle  them  to  sue  for  fees,  199. 

Depositions, 

When  deposition  by  a  deceased  witness  in  a  former  trial 
may  be  read,  476. 

Detinue, 

Former  action  of,  335. 

Direct  and  indirect  Evidence, 
Difference  between,  437,  438. 

Director  op  Public  Probbcutions, 

Hat  of  must  be  obtained  before  prosecuting  pro- 
prietor, &c.,  of  a  newspaper  for  libel  published  therein, 
368. 

Unless  the  prosecution  is  by  criminal  information, 
368. 

Discharge  of  Ijabilitt  :  See  Accord  and  Satisfaction — 
Patmsnt. 

Disclaimer, 

Trustee  in  bankruptcy  may  disclaim  onerous  property, 

78,  79- 
Time  for  so  doing,  79. 

Effect  of,  79. 

Does  not  affect  the  rights  of  persons  other  than  the 

bankrupt,  79,  80. 

Distress, 

What  it  is,  67,  68. 

Requisites  to  enable  a  landlord  to  distrain,  68,  69. 

Right  of,  may  be  given  by  an  attornment  clause  in 

proper  form,  68. 
Things  exempted  from,  69-7  a. 
Dogs  may  be  taken  in,  72. 
Bill  or  note  taken  for  rent  does  not  extinguish  right  of, 

72. 
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Distress — continued. 

Maxim  of  every  man's  house  is  his  castle,  72. 

Provision  of  statute  of  Bichard  XL,  73. 

After  expiration  of  lease,  or  by  executor  or  adminis- 
trator, 73. 

Landlord  may  follow  goods  clandestinely  removed, 
unless  if  tiiiey  had  remained  on  the  premises  he 
would  nevertheless  have  had  no  right  of  distress, 

73.  74- 
Manner  of  making  a  distressi  74. 

Decision  in  Six  Carpenters'  Case,  and  provision  of  1 1 

Geo.  3,  c  19,  s.  19,  thereon,  75. 

Replevin,  74,  75- 

DiVOROB 

Does  not  give  a  woman  a  right  of  suing  her  husband  for 
torts  committed  by  him  during  the  coverture,  345. 

DOQS, 

Owners  liable  for  injuries  done  by,  325-327. 
As  to  scienter,  325,  326. 
Injuries  to,  327. 

Dormant  Partner  :  See  Partvership. 

Double  Damages,  425. 

Drunkards  :  See  Intozioatsd  PiRSONa 

Dumb  or  Deaf  Persons 

Are  good  witnesses  if  of  sufficient  understanding,  453. 

Duress, 

What  is  meant  by,  232. 

Persons  under,  not  liable  on  their  contracts,  232. 
Money  paid  under  compulsion  of  legal  proems  cannot 
be  recovered  back,  264. 

Duty 

Of  a  person  as  to  dangerous  goods  and  other  things, 

ii9>  385- 
Entries  made  in  course  of  business  and  discharge  of 

duty  are  admitted  as  evidonce,  445. 

Difference  between,  and  entries  made  against  interest, 

446. 

£ 

Earnest, 

^^at  is  meant  by,  89. 
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Easements,  305. 

Ejectment, 

In  respect  of  non-payment  of  ient»  and  as  to  prior  de 

mand,  76. 
The  subject  of  ejectment  for  non-payment  of  rent  not 

affected  by  Conyeyancing  Act»  1881,  76,  note  (d). 
Tenant  liable  to  be  ejected  on  breach  of  covenants,  but 

relief  long  given  in  certain  cases,  So. 
Provisions  of  Conveyancing  Act,    1881,  as   to   relief 

against  forfeitures  of  leases,  80,  81. 

Employebs, 

Common  Law  liability  of,  for  injuries  to  servants,  393, 

394. 
Provision  of  Employers'  Liability  Act,  1880,  and  decision 

thereon,  394-397- 

Ejubdem  Genebis, 

The  rule  of,  286,  287. 

Enctolop^dia, 

As  to  copyright  in  an  article  written  for,  190. 

Entry 

On  premises  must  not  be  forcible,  72,  73,  304,  305. 

Entries, 

When  entries  made  by  deceased  persons  are  admissible, 

444-447- 
Equauty  Clauses 

As  to  railways,  1 20. 

Eqihtable  Defences,  263,  264. 

Escrow, 

Meaning  of,  14. 

Estoppel, 

Generally,  10,  11,  15,  16. 

Tenant  is  estopped  from  denying  his  landlord's  title,  60. 
The  doctrine  of  estoppel  does  not  prevent  illegality 
being  set  up,  15,  272. 

Every  Man's  House  is  his  Castle, 
Maxim  of,  72. 

Evidence, 

Generally  as  to,  437-449. 
Direct  and  indirect,  437,  438. 
Primary  and  secondary,  438. 


GENERAL  INDEX.  50I 

Evidence — contintied. 

Primary  must  always  be  given  where  possible,  438,  439. 

Object  of  notice  to  produce,  439. 

No  degrees  of  secondary,  439,  440. 

Sidpasna  duces  tecunij  440,  474. 

Exceptions    to    the  rule    as   to  non-admissibility    of 

secondary  evidence,  440. 
Of  entries  in  bankers'  books,  440. 
Hearsay,  definition  of,  441. 
Cases  in  which  hearsay  is  admitted,  441-447. 
When  entries  made  by  deceased  persons  admitted  in, 

444i  445- 
Different  cases  in  which  presumptions  furnish  evidence, 

447,  443. 
As  to  the  competency  of  witnesses,  &a,  449-460. 
Belief  in  a  God  was  formerly  necessary  to  render   a 

person  a  competent  witness,  but  not  now,  449,  450. 
Criminals  and  infamous  persons  are  now  good  witnesses, 

450- 
As  to  contradiction  of  an  adverse  witness,  451. 

Persons  interested  in  result  of  an  action  are  now  good 

witnesses  in  it^  451,  452. 
In  adultery  and  breach  of  promise  cases,  now  the  parties 

are  competent  witnesses,  452.^ 
In  breach  of  promise  cases,  plaintiff's  evidence  must  be 

corroborated,  452. 
Evidence  of  idiots  and  lunatics,  453. 
Evidence  of  deaf  and  dumb  persons,  453. 
Evidence  of  children,  453. 
When  necespary  to  call  an  attesting  witness,  454. 
Different  ways  of  proving  instruments  not  requiring 

attestation,  454,  455. 
Object  of  notice  to  inspect  and  admit,  455. 
Meaning  of  admission  '*  saving  all  just  exceptions,"  455, 

456. 
As  to  proof  by  comparison  of  handwriting,  456. 

To  be  given  if  attestation  necessary  and  attesting  witness 

dead  or  abroad,  457. 

What  is  sufficient  for  an  attesting  witness  to  depose  to, 

457. 
Mode  of  proving  a  will  at  a  trial,  457,  458. 

A  person  is  not  allowed  to  make  evidence  for  himself, 
458 
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Evidence — continued^ 

When  eyidenoe  ooiuwting  of  laatften  of  opiiiiaB  is  re- 
ceivable, 459. 

Affidavits  used  on  interlocatQd7  i^pUeaikin  may  con- 
tain statements  as  to  belief  460. 

Bffaci  of  not  stomping  an  instnimenfc  witluB  tlie  proper 
time,  460. 

Cases  of  privilege  generally,  461-466. 

Privilege,  meaning  of,  461. 

A  witness  is  not  boand  to  disclose  soaything  that  will 
criminate  him,  461. 

Nor  a  wife  that  will  criminate  her  husband,  462. 

Wbo  k  to  determine  whether  answering  a  questaon  will 
tend  to  criminate,  462. 

A  witness  not  always  bound  to  answer  questions  tend- 
ing to  degrade  him«  462. 

No  ground  of  privilege  that  witiiess  may  be  exposed  to 
a  civil  action,  463. 

Professional  communications,  463-466. 

Professional  confidence  and  professional  employment 
are  essential  to  this  privilege,  464* 

No  privilege  in  the  case  of  medical  men  and  clergymen, 

465- 
Communications  '* without  prejudice"  are  privileged, 

463- 
Miscellaneous  points  as  to,  geneially,  466-477. 

Onusprobandi  is  on  the  pesson  asserting  affirmative  in 

an  action,  466. 
Unless  the  presumption  of  ihe  law  puts  it  elsewhere,  467. 
Presumption  in  case  of  a  voluntary  settlement^  467. 
Presumption  as  to  legitimacy,  468. 
As  to  leading  questions,  468,  469. 
Effect  of  plaintiff  or  defendant  not  appearing  at  a  trial, 

469. 
Admissions  may  do  away  with  necessity  of  strict  proof, 

469,  470. 
Effect  in  one  action  of  admiasion  made  in  another,  470. 
Admission  may  be  by  parol  or  even  by  conduct^  470. 
Effect  of  admissions  by  counsel,  agents,  &c.,  471. 
Admissions  cannot  be  made  by  an  infant,  471. 
Admisrions  are  as  good  as  any  primary  evidence^  47 1. 
As  to  interrogatories,  47 1,  472. 
As  to  payment  into  Court  in  an  action,  472,  473. 
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EviDBNCB — continued 

Admissions  may  occur  by  not  denying  an  allegation 

contained  in  any  pleading,  473,  474. 
Mode  of  taking,  474. 
How  attendance  and  evidence  of  witnesses  procured 

both  in  and  out  of  England,  474,  475. 
Course  when  a  witness  is  prevented  from  attending  at  a 

trial,  47 s. 
When  a  deposition  on  a  former  trial  may  be  read,  476. 
Functions  of  judge  and  jury  as  to,  476. 

EXAMINEB, 

When  evidence  taken  before,  475. 

Exchange, 

Origin  of  the  system  of,  148. 

Ex  dolo  malo  non  oritur  actio,  271. 

exicdtbd  considebation,  36-38. 

Executed  Contracts,  20. 

Execution, 

Effect  of,  on  land,  12,  i^ 
Effect  of,  on  goods,  321. 

Executors  and  Administrators. 

Provisions  of  Statute  of  Frauds  as  to  their  contracts, 

43- 
How  they  should  accept,  make,  and  indorse  bills  or 

notes  so  as  not  to  be  personally  liable,  157. 
Effect  of  a  creditor  appointing  his  debtor  executor,  261. 
When  they  may  maintain  action  notwithstanding  maxim 

(ictio  personalis  moritur  cumpersond^  303,  336,  390. 
Liability  of,  in  an  action,  417. 

Executory  Consideration,  39. 

Executory  Contracts, 
Generally,  20,  21. 

When  a  liability  on,  may  arise  before  the'  time  for  per- 
formance of,  236,  237. 

Express  Contracts  and  Implied, 
Difference  between,  19,  20. 

EXPRBSSUM  FAOIT  CESSARE  TACITITM,  20,  62. 
Ex  TURPI  CAUSl  NON  ORITUB  ACTIO,  298. 
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Fagtobs, 

Difference  between,  and  brokers,  132,  133. 
Their  power  to  bind  their  principals  by  pledging  at 
Common   Law  and  under  the  Factors'  Acts,    133, 

135. 
Case  of  George  v.  Clagget,  135,  136. 

Fai^b  Imprisonmbnt, 

Definition  of,  346. 

Distinction  between  an  actual  and  a  constructiYe  deten- 
tion, 346. 

Cases  in  which  imprisonment  justifiable,  331—339. 

As  to  the  liability  of  justices  and  constables^  34^-354- 

A  person  obtaining  a  warrant  is  not  liable  for  false 
imprisonment,  348. 

When  a  constable  may  arrest  without  warranty  348, 

349. 
When  a  private  person  is  justified  in  arresting  another, 

349»  350- 
As  to  detention  for  contempt  of  couH,  and  for  debt,  &c., 

350-354. 
Damages  recoverable  for,  434. 

False  Representation  :  See  Fraud. 

Father  :  See  Parent  and  Child. 

Felony, 

Action  may  be  brought  although  tort  amounts  to,  293. 

Fences, 

Liability  to  keep  and  repair,  303,  304,  j88. 

Ferocious  Animals, 

Injuries  done  by,  325,  326. 

The  doctrine  of  scienter,  325,  326. 

Finder  of  Goods, 

His  rights,  320,  321. 

Fires  :  See  Assurance. 

As  to  liability  in  respect  of  injuries  through  accidental 
fires,  314,  400. 

Fish, 

As  to  property  in,  321,  322. 
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Fixtures, 

What  are,  62,  63. 

Must  be  removed  during  tenancy,  63. 

Originallj  fixtures  not  removable,  63. 

Cases  in  which  they  are  now  removable,  64-66. 

Agricultural,  65,  66. 

Contracts  for  the  sale  of,  need  not  be  in  writing,  66, 

67. 
When  a  mortgage  requires  registration  as  a  bill  of  sale, 

67. 

FORBION  AND  INLAND  BiLLB, 

Differences  between,  168,  169. 

Forfeiture  of  Leases, 

Relief  in  respect  of,  80,  81. 

Forgery, 

No  title  can  be  obtained  through,  167. 

Fraud, 

Effect  of,  as  regards  the  Statutes  of  Limitation,  257. 
Definition  of,  in  law,  and  what  representations  sufficient 

to  constitute,  266,  267. 
Legal  and  moral  fraud  discussed,  267. 
A  mere  lie  not  sufficient  to  constitute,  267. 
Kor  words  amounting  merely  to  puffing,  268. 
Misrepresentation  as  to  the  legal  effect  of  a  document 

not,  268. 
As  to  liability  of  plaintiff  for  his  agent's,  268. 
When  a  fraudulent  representation  must  be  in  writing, 

268,  269. 
Provision  of  13  Eliz.  c.  5,  and  decision  in  Tteynne's 

CasCf  269. 
An  instrument  may  be  a  fraud  under  73  Eliz.  c.  5, 

even  as  against  subsequent  creditors,  270. 
Provision  of  27  Eliz.  c.  4,  270,  271. 
This  last  statute  does  not  apply  to  pure  personalty,  271. 
Recent  decisions  on  it  as  to  leaseholds,  271. 
Ex  dolo  malo  non  oritur  actio,  271. 
Contract  induced  by,  may  nevertheless  be  enforced  by 

third  person  innocently  acquiring  an  interest,  271. 
Rescission  of  a  contract  on  the  ground  0^  must  take 

place  within  a  reasonable  time,  271. 
Need  not  go  to  the  whole  of  the  contract,  272. 
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Fraud — continued. 

In  pari  delicto  potior  est  conditio  d^fendemiis  et  possi- 
dentis^ 272. 

If  a  person  obtaioB  goods  by  and  disposes  of  them  to  an 
innocent  party,  yet  the  latter  is  liable  to  be  sued, 

319- 
fiat  otherwise  if  property  m  the  goods  passed,  319. 

Frauds,  Statute  of, 

Provisions  of,  generally,  42-49,  88-92. 

As  to  the  memorandum  required  by  the  Statute,  49,  50. 

When  an  agent  within,  must  be  authorifled  by  writing, 

50- 
Provisions  of,  as  to  land,  43,  53-58. 

Provisions  of,  as  to  goods,  88-92. 

Frbioht, 

What  it  is,  182. 

Position  of  indorsee  of  bill  of  lading  by  way  of  security 
as  regards  liability  for,  182,  183. 

Furnished  House, 

Condition  on  taking,  76. 

G 
Game, 

As  to  property  in,  322. 

Provisions  of  Ground  Game  Act^  18809  322. 

Gaming  Contracts,  280-286. 

Difficult  to  sometimes  determine  whether  a  oontiact  is 

by  way  of  gaming,  281. 
Cases  on  the  subject^  281,  282. 
As  to  the  position  of  a  stakeholder,  282,  283. 
What  is  a  lawful  game  within  8  &  9  Vict  e.  X09,  sect. 

18,  283,  284. 
Agent  receiving  bets  liable  to  principal,  284. 
As  to  horse-racing  and  lotteries,  284. 
Money  lent  expressly  for  gaming  cannot  be  recovered, 

284. 
A  turf  commissioner  making  a  bet  for  a  principal  may, 

notwithstanding  withdrawal  of  authority,  still  pay  it^ 

and  sue  his  principal,  285. 
Bilk  or  notes  given  for  gaming  eontracts  are  not  void, 

but  to  be  token  sa  npon  an  illegal  conaideiation,*285. 
Wager  policies,  186,  286. 
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General  Average,  i8o. 

General  Damages  :  See  Damages. 

GsirsBAL  OB  Public  Intbrbbi, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  441, 
442. 

Goods, 

Contracts  for  the  sale  of,  generally,  83-^9. 

When  the  property  in  goods  passes,  and  effect  thereof, 
83-88,  265,  319,  428. 

Provision  of  Statute  of  Frauds  as  to,  88,  89. 

Provision  of  Lord  Tenderden*s  Act  as  to,  89. 

As  to  earnest  and  part  payment,  89,  90. 

As  to  an  acceptance  and  receipt  of  goods  within  the 
17  th  section  of  the  Statate  of  Funds,  90-92. 

Rights  of  vendor  for  breach  by  vendee,  98,  99. 

Injunction  may  be  granted  to  restrain  sale  of,  contrary 
to  contract)  99. 

As  to  warranty,  99-103. 

As  to  bills  of  sale,  103-106. 

Torts  affecting — two  divisions  of,  317. 

Title  to  goods,  318-322. 

Sale  in  market  overt,  318. 

If  stolen  and  sold  in  market  overt  may  nevertheless 
after  conviction  be  obtained  back  by  true  ownei^  319. 

Distinction  between  trespass  and  conversion,  323. 

Duty  as  to  dangerous,  324. 

Interpleader,  330. 

Justification  of  trespass  or  conversion,  331-333. 

Miscellaneous  points  as  to,  including  defence  and  re- 
caption, 332,  333. 

Goodwill, 

Sale  of,  and  right  of  vendor  as  to  setting  up  fresh 
business  and  soliciting  former  customers,  274. 

Grace, 

Days  of,  157. 

Ko  days  of,  in  the  case  of  instruments  payable  an 
demand,  at  sights  or  on  presentation,  157. 

Ground  Game,  322. 

Guarantee  :  See  Surety. 

Must  always  be  in  writing,  by  Statute  of  Fiauds,  43. 
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Guarantee — continued, 

A  promise  made  to  a  debtor  himself,  however,  need  not 

be  in  writing,  44. 
Provision  of  Mercantile  Law  Amendment  Act,  1856,  as 

to,  45- 

H 

Hacknet  Carbiaobs, 

Position  of  person  letting  out,  384. 

EUndwritinq, 

Comparison  of,  455,  456. 

Hearsay  Evidence, 
De6nition  of,  441. 
Cases  in  which  it  is  admitted,  441-447. 

HoLDiNO :  See  Landlord  and  Tenant. 

A  defendant  to  bail  in  a  civil  action,  353,  354. 

Horse, 

Special  provisions  as  to  the  sale  of,  319,  320. 

Horse-racino,  284. 

House, 

Implied  warranty  on  taking  a  furnished,  82. 

Housing  of  the  Working  Classes. 
Implied  Condition,  82. 

Husband  :  See  Married  Woman. 

Liability  of,  and  position  generally  with  regard  to  his 
wife,  215-230. 

L 

Idiot  :  See  Non  compos  mentis. 

Distinction  between,  and  lunatic,  230. 
Cannot  give  evidence,  453. 

Illegal  Associations,  201. 

Illegality 

Makes  a  contract  void,  272,  273. 

The  doctrine  of  estoppel  does  not  prevent  it  being  set 

up>  273- 
Is  never  presumed,  273. 

Is  of  two  kinds,  274. 


GENERAL  INDEX.  509 

Illeqalitt — continued. 

As  to  contracts  in  restraint  of  trade,  274-278. 
Other  particular  cases  of,  274-287. 
An  illegal  instrument  cannot  be  confirmed,  287. 
Non-stamping  of   an  instrument  does  not  render  it 
illegal,  287. 

Ijchoral  Contracts 

Are  always  void,  278,  279. 

Implied  Contract,  19,  20,  62,  82. 

Impossible  Consideration,  40. 

Imprisonment  :  See  Fai^b  Imprisonment 
For  contempt  of  Court,  350,  351. 
Cases  in  which  imprisonment  for  debt  still  allowed, 

Distinction  from  arrest,  353,  354. 

Indemnity, 

When  it  can  be  claimed  by  a  wrong-doer,  298. 

Indictment, 

What  it  is,  309. 

Indirect  and  Direct  Evidence, 
Difiference  between,  437,  438. 

Infamous  Character,  . 

Persons  of,  may  yet  give  evidence,  350. 

Infants, 

Who  are,  209. 

Liability  of,  on  their  contracts,  209-215. 

Provisions  of  Infants'  Relief  Act,  1874,  210. 

Position  of  an  infant  who  continues  a  marriage  engage- 
ment after  coming  of  full  age,  211,  212. 

What  are  necessaries  and  what  would  be  evidence  on 
this  point,  212,  213. 

Who  is  liable  for  necessaries  when  infant  residing  with 
his  parent,  213,  214. 

As  to  whether  liable  for  money  lent  to  buy  necessaries, 
214. 

Not  liable  merely  on  account  of  representation  of  age, 
214. 

Never  liable  on  bills  or  notes,  214. 

Infancy  is  a  personal  privilege,  214. 
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Infants — continued. 

Position  of,  in  nspect  ol  contract  to  haj  or  aell  laiid» 

215- 
Contncta  to  vmxtj  by,  and  maniage  of,  215. 

liability  of  apprenticea,  215. 

Infidblb 

Can  now  give  evidence  under  provisions  of  52  &  35 
Vict  c  68,  449,  450. 

Information, 

What  it  is,  309. 

Injunction 

May  in  certain  cases  be  granted  against  the  publication 
of  libel  or  slander,  375  note  (x). 

Injuria  sinb  damno, 

Meaning  of,  3,  17a  note  (cQ,  291. 

Inland  and  Foreign  Biu^ 
Differences  betvcen,  168. 

In  pari  deucto  potior  est  conditio  defbndbntis  ST  poast- 

DBNTIS,  272. 

Innkbbpbr, 

Definition  of,  121. 

His  liability  at  Common  Law,  121. 

Reason  of  this  extensive  liability,  121. 

CcUye^s  Case,  122. 

Provisions  of  the  Innkeepers'  Act,  1863-122,  123. 

Has  a  lien  on  his  guest's  property  but  not  his  person, 

123. 
Effect  on  lien  of  taking  security,  123. 
PioviaioDa  of  the  Innkeepers'  Act,  1878,  94,  123,  124. 

Inspect  and  admit.  Notice  to, 
Object  of,  &a,  455. 

Inbtalmknt, 

Provision  for  payment  of  debt  by,  and  that  on  one 
beeommg  in  arrear,  whole  shall  become  due,  not  a 
penalty,  411. 

Institutions, 

Liability  for  contracts  made  on  behalf  of,  202,  203. 

Insurance  :  See  Asburange. 
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Interest 

Is  payable  on  bills  and  notes,  17  a. 

When  lecoyeabLe  in  other  cases,  434,  435. 

Payment  of,  prevents  operation  of  Statutes  of  Limita- 
tion, 253,  255. 

Effect  of  such  a  payment  by  one  of  several  persons 
jointly  liable  on  a  contract,  256. 

Hearsay  evidence  admitted  in  matters  of  public  or 
general  interest,  441,  442. 

Interest,  Pecuniary  or  Proprietart, 

Entries  made  contrary  to,  are  admitted,  444. 

Even  though  they  form    the   only  evidence  of    the 

interest,  445. 
Difference  between  entries  against  interest  and  entries 

made  in  the  course  of  duty,  446. 

Interpleader, 

What  it  is,  and  generally  as  to,  330. 

Interrooatories 

Used  to  obtain  admissions,  471. 

But  this  is  not  the  strict  object  of,  47 1,  note  (0). 

Definition  o^  472. 

When  they  may  be  doli vexed,  472. 

Intoxicated  Persons, 

Liability  of,  on  their  contracts,  232. 


Jettison,  180. 

Judge 

Not  liable  for  acts  done  in  discharge  of  his  duties  and 
within  his  jurisdiction,  297. 

Judgment, 

Definition  of,  7. 

When  recovered  will  merge  a  covenant  contained  in  a 

deed,  9,  10. 
Is  not  conclusive  proof  of  a  debt  in  bankruptcy,  11. 
Had  formerly  priority  in  payment,  1 1. 
As  to  charging  lands,  12,  13. 
Not  satisfied  by  payment  of  a  smaller  sum,  242. 
Does  not  by  itself  affect  the  title  to  goods,  321. 
Judgment  summons,  353. 
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Justices, 

As  to  their  liability,  347. 

Notice  must  be  given  before  bringing  action  against^ 

347- 
Right  of  action  barred  after  six  months,  347,  348. 

Justification 

Of  trespass,  304,  305,  330"333- 
Of  an  assault^  341-344- 

K 

Kino,  The, 

Can  do  no  wrong,  297,  and  note  (e)  on  same  page. 


Laches 

May  render  a  person  liable  in  respect  of  alteration  in  a 
bill  or  note,  164. 

Land, 

Contracts  for  sale  of,  must  be  in  writing,  53. 

But  in  three  cases  Chancery  has  been  in  the  habit  of 
decreeing  specific  performance  of  a  parol  contract  for 
the  sale  of,  53. 

What  is  an  interest  in,  54,  55. 

Title  to  be  shewn  to,  56. 

Sufficient  disclosure  on  a  contract  for  the  sale  of^  56. 

Torts  affecting,  generally,  299-316. 

Trespass  quare  dausum  fregity  299. 

Time  for  bringing  action  for  recovery  of,  300,  301. 

As  to  action  for  trespass  to,  301,  302. 

When  an  action  may  be  brought  in  respect  of  injuries 
to,  after  death  of  party,  303. 

What  will  amount  to  trespass  to,  303. 

Right  of  or  building  to  adjacent  support,  398. 

Damages  recoverable  by  a  purchaser  on  breach  of  con- 
tract to  sell,  426. 

Damages  recoverable  against  a  purchaser  for  refusing  to 
complete,  426,  427. 

Damages  for  injury  to  reversion,  427. 

Landlord  and  Tenant  :  See  Distress. 

Different  ways  in  which  a  tenancy  may  exist,  56,  57. 
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Landlord  and  Tbnant — continued. 

When  writing  necessary  for  a  lease,  57. 

Effect  of  a  parol  lease  for  more  than  three  years,  57, 58. 

Position  of  tenant  holding  over  after  expiration  of  lease, 

58- 

Kotice  to  he  given  hy  a  tenant  on  determining  tenancy, 

58. 

Notice  to  quit  part  of  demised  premises  not  good  except 

under  Agricultural  Holdings  Act,  1883,  58. 
Tenancy  arising  hy  construction  of  law,  59. 
Tenant  cannot  deny  his  landlord's  title,  60. 
Tenancy  arising  hy  implication,  60. 
Position  of  as  to  repairs,  60-62. 
General  position  of,  with  regard  to  rates  and  taxes,  61,62. 
Tenant's  rights  hy  custom,  62. 
Fixtures,  62-67. 

Provisions  of  Agricultural  Holdings  Act,  1883,  6$,  66. 
Tenancy  created  hy  attornment  clause,  68. 
Distress,  67-78. 
General  rule  to  determine  whether  a  person  is  a  lodger, 

72. 

Amount  of  rent  landlord  entitled  to  sue  and  distrain  for, 

76,  77,  and  note  (/). 
Landlord's  rights  against  an  execution  creditor,  and  in 

the  case  of  hankruptcy,  77,  78. 
Apportionment  of  rent,  provisions  as  to,  80. 
Tenant  may  appropriate  any  part  of  the  rent  to  indemnify 

himself  against  prior  charges,  81,  82. 
Condition  on  the  letting  of  furnished  houses,  82. 
Condition  on  letting  to  working  classes,  82. 
A  tenant  wrongfully  holding  over  may  he  forcihly  ejected 

hy  landlord,  though  landlord  may  he  liahle  for  the 

assault,  304. 

Latent  Ambiouitt, 

Parol  evidence  is  admissihle  to  explain,  25, 
Distinction  hetween  and  a  patent  amhiguity,  25,  26. 

Latebal  Support, 

As  to  the  right  to,  306,  307,  398. 

Leading  Questions, 

What  they  are,  468. 

Not  allowed  in  examination  in  chief,  hut  they  are  in 
cross-examination,  468,  469. 

2  K 
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Leases, 

Provisions  of  Statute  of  Frauds  as  to^  42,  57. 

Effect  of  a  parol  lease  irhieh  should  haya  been  in 

^^nriting,  57,  58. 
On  bankruptcy  of  a  lessee,  trustee  may  disclaim  lease  as 

onerous  property,  78,  79. 
Effect  of  such  disclaimer,  79. 

Legal  and  Moral  Fraud  :  See  Fraud. 

Legal  PRAonnoNEBs :  See  respective  titles. 

LBGimCAOT, 

Presumption  as  to,  468. 

LsmsRs, 

Property  in,  written  from  one  person  to  another,  190,  191. 

Ljbz  nom  scrifta, 
Meaning  of,  i. 

Lex  borifta, 

Meaning  of,  i. 

LiABiiiTT  ON  Contracts, 
When  it  arises,  236. 

When  there  is  liability  before  day  for  performance  of 
contract,  236,  237. 

Libel  and  Slander, 

Definition  of  libel,  358. 

Not  necessary  a  libel  should  haye  caused  any  special 

damage,  358,  359. 
Instances  of  words  held  to  be  libellous,  359. 
Mere  words  of  suspicion  will  not  constitute,  359. 
Inuendo  in,  359,  360. 

Publication  of  libel  must  be  proved,  360,  361. 
What  will  amount  to  publication,  361. 
A  person  unwittingly  puhUahing  a  libel  ia  not  liable, 

.      346- 
Malice  in  law  is  essential  to  constitute  a  libel,  361. 

Privileged  communications,  362-367. 

Statements  by  advocates  are  absolutely  privileged,  365. 

Libel  may  be  prosecuted  for,  and  in  oertun  eases  by 

criminal  information,  367. 
Effect  of  truth  of  libel  in  civil  and  criniinai  pvoeeedings 

respectively,  367. 
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Libel  and  Slander — continiLed, 

In  prosecution  of  the  proprietor,  &e.,  of  a  newspaper 

for  libel,  fiat  of  Director  of  Public  Prosecutions  must 

be  obtained,  368. 
But  this  does  not  apply  to  criminal  informations,  368. 
In  prosecution  for  libel  magistrate  may  receive  evidence 

of  truth  or  of  being  for  public  benefit,  368. 
Summary  jurisdiction  of  magistrates  in  libel,  368. 
Effect  of  apology  in  an  ordinary  action  of  libel,  368, 

369- 
Kotice  necessary  to  entitle  defendant  to  give  evidence 

of  circumstances  of  excuse  in  publication  of,  369,  note 

(e). 

Course  to  be  taken  by  proprietor  of  a  newspaper  in 
action  for  libel  published  in  his  paper,  369. 

In  such  a  case  defendant  cannot  plead  an  apology  with- 
out paying  something  into  court,  369,  note  (/). 

Action  for  libel  must  be  brought  within  six  years^  37a 

Definition  of  slander,  370. 

When  a  criminal  prosecution  will  lie  for  slander,  370. 

Instances  of  slander,  370,  371. 

Facts  to  be  proved  in  an  action  for  slander,  371. 

Special  damage  must  be  proved  in  an  action  for  slander 
except  in  three  cases,  371-373' 

Effect  of  truth  of  slander,  373,  374. 

Action  for  slander  must  be  brought  within  two  years, 

374- 
Summary  of  differences  between,  375. 

HVlien  an  injunction  may  be  granted  restraining  publicap 

tion  of,  375,  note  {x). 

Damages  recoverable  for,  418. 

LlOBNCI 

To  break  open  premises  void,  73. 

Lien, 

Definition  of,  93. 

How  lost,  93. 

No  lien  where  goods  sold  on  credit,  93. 

Always  exists  until  delivery,  even  though  purchaser 

paying  warehouse  rent,  93,  note  (p). 
Solicitor's,  94,  196. 
Is  a  mere  passive  right,  94. 
Except  in  the  one  case  of  an  innkeeperf  94 
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LiBN — eontinued. 

And  to  a  certain  extent  also  in  the  case  of  solicitoiBy  94, 

196. 
Distinction  between,  and  a  pawn  and  a  mortgage,  no. 

LiFB :  See  Absurangb. 

LiMITATIOKS  OF  AOTIONS, 

Periods  for,  18,  76,  and  note  (/),  249-257,  300,  348^ 

3701  374i  37St  397- 
Nature  of  an  acloiowledgment  and  what  is  sufficient 

acknowledgment,  50,  51,  253,  254. 

Object  of  the  Statutes  of  Limitation,  249,  250. 

Meaning  of  "beyond  seas,"  252. 

Effect  of  one  of  several  joint  debtors  being  beyond 
252, 

The  statute  only  bars  the  remedy,  not  the  rights  aa 
gards  contract  252. 

Otherwise  as  regards  land,  252,  note  (<). 

Four  ways  in  which  the  Statute  of  Limitation  may  bo 
prevented  from  applying,  253. 

An  acknowledgment  must  always  be  in  writing,  254. 

Effect  of  acknowledgment  by  one  of  several,  255. 

Acknowledgment  must  be  before  action  brought,  255. 

Effect  of  part  payment  or  payment  of  interest  by  one  of 
several,  255,  256. 

Difference  if  by  one  of  several  partners,  256,  257. 

As  to  issuing  process  to  prevent  statutes  applying  257. 

Fraudulent  representations  prevent  Statutes  of  limita- 
tion applying,  257. 

LiQXTIDATBD  DaMAOBS, 

Distinctions  between,  and  unliquidated  damages  and 
penalties,  408-412. 

LODOBB, 

His  goods  cannot  now  be  taken  either  in  distress  or 

execution,  71,  72. 
Bule  for  determining  whether  a  person  is  a  lodger,  72. 

LODOIKChHOUSB  EbBPBBS, 

Liability  of,  124. 
Lord's  Day  Act,  Thb,  286,  287. 
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Loss  OF  Sbbviob  :  See  SEDUcnoM. 

Actions  for,  may  arise  quite  irrespective  of  seduction, 
and  instance  o^  380,  381. 

LOTTBBIESi  284. 

Lunaho  :  See  Non  compos  hbntib. 

Distinction  between,  and  an  idiot,  23a 

Acts  done  during  lucid  interval,  231. 

Can  only  give  evidence  during  a  lucid  interval,  453. 

M 
Maintenance, 

Definition  of,  279. 

Malice, 

Difference  between,  in  law,  and  in  fact,  355. 

Maucioub  Abbbbt,  354. 

MALidous  Pbosbcution, 

A  person  obtaining  a  warrant  may  be  liable  for,  348. 

Definition  of,  355. 

Three  essentials  in  an  action  for,  355. 

Difference  between  malice  in  law  and  malice  in  fact, 

ass- 
Malice  in  law  sufficient  to  support  an  action  for,  355, 

JS6. 
The  question  of  reasonable  and  probable  cause  is  one 

for  the  judge,  356. 
Respective  functions  of  judge  and  jury  in  an  action  for, 

3S<5. 
A  prosecution  not  at  the  outset  malicious  may  become 

so,  356. 

Person  cannot  sue  for,  if  there  is  a  conviction  stand- 
ing against  him,  357. 

Action  for,  will  lie  against  a  company,  357. 

No  action  lies  for  malicious  prosecution  of  a  civil  action, 

3S7- 
Nor  by  a  subordinate  against  a  commanding  officer  for 

bringing  him  to  court-martial,  357. 

But  action  will  lie  for  malicious  presentation  of  a  wind- 
ing-up petition,  357. 

Damages  recoverable  for,  434. 

Mandamxts 

To  tribunals  in  Colonies  to  examine  witnesses  there,  475 
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Marine  Insurance  :  See  Assurakob. 

Market  Overt, 

What  is  meant  by,  318. 

Advantage  of  purchasing  in,  318. 

Notwithstanding  sale  in,  if  goods  aie  stolen  and  tin 

thief  convicted,  restitution  may  be  obtained  by  bue 

owner,  318,  319. 
An  auctioneer  selling  in,  is  not  protected,  329,  note  (^). 

Marriage, 

An  agreement  made  in  consideration  of,  must  be  in 

writing,  47. 
Of  a  female  does  not  now  revoke  any  authority  she  may 

possess  as  an  agent,  131. 
Of  female  does  not  now  dissolve  a  partnership,  145. 
Position  of  an  infant  continuing  a  marriage  engagement 

after  attaining  full  age,  211,  212. 
Infants  not  liable  on  contracts  for,  but  if  marriage  takes 

place  it  is  generally  binding,  215. 
Contracts  in  general  restraint  of,  are  invalid,  279. 

Married  Woman 

May  insure  her  husband's  life,  and  policy  may  be  ex- 
pressed to  enure  for  her  separate  use,  186,  187. 
Position  of,  and  of  husband,  as  to  contracts  made  and 

torts  committed  before  marriage,  216-220. 
Position  of,  and  of  husband,  as  to  contracts  made  after 

mazriage  and  during  cohabitation,  220-226. 
Cases  in  which  a  married  woman  is  in  the  position  of  a 

feme  eoU^  221. 
Cannot  be  made  a  bankrupt  unless  trading  apart  from 

her  husband,  222,  223. 
Her  position  as  to  suing  and  being  sued  under  the 

Married  Women's  Property  Act,  1882,  223. 
Position  of,  and  of  husband,  as  to  contracts  made  after 

marriage,  but  during  separation,  226-228. 
Effect  of  notice  in  papers  by  husband  that  he  will  not 

be  liable  for  his  wife's  debts,  228,  229. 
A  husband  is  liable  for^the  costs  of  any  proceedings 

rendered  necessary  by  his  conduct,  229. 
Money  lent  to  wife  to  buy  necessaries,  229. 
Who  is  liable  on  a  contract  by  a  wife  for  necessaries 

when  husband  is  dead  unknown  to  her,  229,  23a 
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Married  Woman — continued. 

Effect  of  a  woman  marrying  her  debtor,  361. 

A  wife  cannot  sue  her  husband  for  a  tort  committed 

during  coverture,  even  though  she  has  since  obtained 

a  divorce,  345. 
Bepresentatives  of  lunatic  husband  allowed  to  sue  for 

wife's  torts  in  connection  with  property,  345,  note  (0). 

Master  and  Servant, 

As  to  the  hiring  of  servants,  203. 

Doubtful  whether  a  contract  for  service  for  life  does  not 

require  to  be  by  deed,  203. 
A  hiring  always  prosumes  reasonable  wages,  203,  204. 
Different  kinds  of  servants,  204. 
Effect  of  a  general  hiring,  204. 
As  to  the  power  of  a  servant  to  bind  his  master  by  his 

contracts,  204,  205. 
As  to  master's  liability  for  his  servant's  torts,  205,  383. 
Servant  entitled  to  wages  during  temporary  illness,  206. 
Master  not  bound  to  provide  medical  attendance  for  his 

servant,  though  he  is  for  apprentice,  206. 
But  if  he  sends  for  a  medical  man  he  will  be  liable,  and 

cannot  make  deduction  from  wages,  206. 
Position  with  regard  to  injuries  done  by  one  servant  to 

another  acting  in  course  of  common  employment  at 

Common  Law,  206,  293. 
And  now  under  Employers'  Liability  Act,  1880,  206^ 

394-396. 
Length  of  notice  to  determine  relationship  of,  204,  206. 
When  master  may  discharge  servant  without  notice, 

207. 
Effect  of  death  on  relationship  of,  207. 
Master's  position  as  to  giving  a  character  to  servant, 

207,  363. 
Master  may  reasonably  chastise  his  apprentice,  344. 
Belationship  of,  may  exist  between  cab-proprietor  and 

driver,  384. 
As  to  the  position  of  a  contractor  or  a  sub-contractor, 

384,  385- 
Damages  recoverable  by  a  servant  for  wrongful  dis- 
missal, 436. 

Master  of  a  ship:  See  Captain  or  Master  of  a  Ship. 
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Maxims, 

Actio  personalia  moritur  eum  penond^  303,  336,  390. 

Caveat  emptor,  10 1,  187. 

Delegatus  non  potett  ddegare,  126. 

Every  man's  house  is  his  castte,  72. 

Ex  doh  malo  turn  oritur  actio,  271. 

Eacpre$8um/aeit  ceseare  taciturn,  20,  62. 

Ex  turpi  caued  non  oritur  actio,  298,  389. 

In  pari  delieto  potior  est  conditio  defendeniis  et  posei- 

dentis,  272. 
Omnia  ratihaibUio  retrotrahitur  et  mandato  priori  OBqmr 

paratur,  127. 
Qtd  fadt  per  idium  faeit  per  ae,  125,  384. 
Quod  ab  initio  non  valet  in  tractu  temporia  non  eon* 

valeacit,  287. 
The  king  can  do  no  wrong,  297,  and  note  («)  on  same 

page. 
Volenti  nonJU  injuria,  376,  407. 

Mathbh, 

What  it  is,  341. 

Mbdioal  Mbn, 

When  they  may  recover  their  fees,  198. 
Contract  by  a  medical  assistant  to  an  unqualified  practi- 
tioner not  to  practice  in  a  certain  place  illegal,  277. 
No  privilege  in  giving  evidence,  465. 

MSROANTILB  AOSNTS,  132-I35. 
MSBOBB, 

What  it  is,  9,  14. 

Is  caused  by  recovering  judgment  on  a  deed,  9,  10. 

Mbbnb  Pbofitb,  427,  428. 

MiSBBPBBSBNTATiON :  See  Fraud. 

MoNOPOUBB :  See  Patbnt. 
The  Statute  of,  188. 

Month, 

Meaning  of  the  term,  28. 

Moral  Conbidbratiok 

Is  not  sufficient  to  support  a  simple  contract^  38. 
But  a  moral  obligation  which  was  once  a  legal  one  will 
support  a  promise,  39. 
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Moral  Considbration — continued. 

But  this  does  not  apply  to  promises  to  pay  a  debt  dis- 
charged by  bankruptcy,  39. 

Moral  fraud  :  See  Fraud. 

Mortality,  Bills  of,  199,  200. 

MORTOAOB, 

When  a  mortgage  of  fixtures  requires  registration  as  a 

bill  of  sale,  67. 
Distinction  between  a  mortgage  of  personal  property,  a 

lien,  and  a  pledge,  no. 
Remedy  of  an  equitable  mortgagee,  i  zo,  and  note  (a)  on 

same  page. 
Action  on  must  be  brought  within  twelye  years,  250, 

note  (/). 

MORTOAOOR, 

Provision  of  Judicature  Act^  i373,  as  to  his  powers, 

59,  60,  302. 
When  allowed  to  make  leases,  60. 

MOTIYB 

Of  a  defendant  cannot  be  looked  to  in  an  action  ex  ccn- 
traetu,  but  can  be  in  an  action  ex  delicto^  421,  422. 

Music, 

Provision  of  Act  of  1882  as  to  copyright  in,  190. 

Mutual  Absbnt 

Necessary  to  a  simple  contract,  30. 

N 

Nbobbsaribb 

For  an  infant,  or  a  married  woman,  what  are,  212,  224. 

Nbouobnos  :  {See  also  the  different  headings  of  specific  acts 

of  Negligence.) 
Liability  of  voluntary  bailee  for,  107,  108. 
Liability  as  to  fires  caused  by,  314,  400. 
Generally  as  to  torts  arising  peculiarly  from,  382-407. 
What  is,  is  a  question  of  fact  for  a  jury,  382. 
Injury  arising  from  negligence    in  driving  hackney 

carriage,  384. 
Injury  arising  from  negligence  of  a  sub-contractor,  384, 

385. 
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Nboliobncb — canitnued. 

Liability  in  respect  of  dangerous  goods  or  animals,  119, 

386. 
An  action  for,  may  be  maintained  irrespective  of  privity, 

386. 
Injuries  from  nuisances,  387. 

Injuries  in  respect  of  faulty  erection  or  buildiug,  387. 
Liability  in  respect  of  engines,  shafts,  windmills^  &&, 

near  a  public  road,  388. 
When  an  injury  is  done  by  several,  one  or  all  may  be 

sued,  but  there  is  no  contribution,  388,  389. 
The  liability  of  cairiers  of  passengers  depends  on  ques- 
tion of,  389. 
Maxim  of  adio  penondlis  moritur  cum  persondf  and 

statutory  provisions  thereon,  389-391. 
When  master  liable  for  injury  done  to  a  servant  l^ 

negligence  of  a  co-servant,  393-396. 
Causing  injury  to  land  or  buildings,  397-399. 
Collisions  arising  through,  399,  400. 
Injury  through  sparks  of  an  engine  is  not,  401. 
By  sheriff's  officers,  401,  402. 
Consisting    in   non-arrival  of    train  at  proper  time, 

402,  403. 
Defences  to  an  action  for,  403-407. 
Contributory,  404-407. 

Nbgotiable  instruments:  See  Bills  of  Ezchakoe  and 
Pbomissort  Kotss. 

Kewbpapeb, 

Keports  in,  of  proceedings  privileged  to  a  certain  extent, 

364,  365- 
Report  to,  by  person  not  a  reporter  of,  364,  note  (A). 

Course  that  may  be  taken  by  proprietor  of,  in  respect 
of  libel,  369. 

Proprietor,  editor,  or  publisher  of,  not  liable  to  be  prose- 
cuted for  libel  in,  without  fiat  or  allowance  of  Director 
of  Public  Prosecutions,  368. 

New  Trial 

May  be  granted  on  the  point  of  damages,  414,  415. 

Nominal  Damages  :  See  Damages. 
Nominal  Partner  :  See  Partnership. 
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NON  COMPOS  HSNTI8, 

Two  classes  of  persons  of  this  kind,  and  difference 

between  them,  230. 
Liability  of  such  persons  on  their  contracts,  230,  231.  ' 
Idiots   cannot  give  evidence,  and  lunatics  only   can 

during  a  lucid  interval,  453. 

NoN  PBRFORMANCB  OF  CONTRACTS  I  See  also  particular  titles. 
Excuses  for,  generally,  249-263. 

Notice 

Must  be  given  before  action  against  Justices,  347. 
Required  under  Employers'  Liability  Act  1880,  396. 

Notice  to  inspect  and  admit, 
Object  of  giving,  &c.,  455. 

Notice  to  produce, 

Object  of  giving,  &a,  439. 

Notice  to  quit,  58,  59. 

Noting  and  Protesting, 

What  is  meant  by,  and  when  necessary,"  168. 

Nuisance, 

Definition  of,  307. 

What  will  constitute,  and  instances,  307. 

Party  may  be  liable  for,  as  a  probable  consequence  of 
his  acts,  308. 

An  act  may  be  a  nuisance  though  a  benefit  to  others, 
308. 

A  person  coming  to  a  nuisance  has  still  a  right  to  have 
it  abated,  308. 

May  be  committed,  though  act  authorised  by  Parlia- 
ment, 309. 

Differences  between  a  ^public  and  a  private  nuisance. 

When  a  private  remedy  lies  for  a  public  nuisance,  310, 

3it. 
Abatement  of,  311,  312. 
Notice  usually  necessary  before  entering  on  another's 

lands  to  abate  a  nuisance,  312. 
A  person  may  not  go  on  another's  lands  to  prevent  a 

nuisance,  312. 
May  arise  peculiarly  from'negligence,  387-389. 
Damages  recoverable  in  respect  of,  433. 
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0 

Objectt  of  a  Contraot 

Most  not  be  illegal  or  immoral,  41. 

Offiosb,  Superior, 

Not  liable  for  acts  done  in  the  course  of  his  duty,  or 

justified  by  his  position,  298. 
Is  justified  in  detaining  subordinate,  346. 
No  action  lies  against,  for  malicious  prosecution  in 

bringing  subordinate  to  court  martial,  357. 

OjCNIB  RATIHABmO  RETBOTRAHITUR  BT  MANDAtO  PRIORI  JBQUI- 
PARATUR,  127. 

Onerottb  Propertt, 

May  be  disclaimed  by  trustee  in  bankruptcy,  78,  79. 
Effect  of  such  disclaimer,  79. 

Onus  Probandi 

Is  on  party  seeking  to  prove  affirmative  in  an  action, 

466. 
But  presumption  of  law  may  put  it  where  it  would  not 

otherwise  be,  467. 
Rule  in  the  case  of  voluntary  settlements,  467. 

Opinion, 

When  matters  o^  are  receivable  in  evidence,  459. 
An  affidavit  on  an  interlocutory  application  may  contain 
a  statement  founded  only  on  deponent's  belief,  460. 


Parent  and  Child  :  See  Infants. 

Father  justified  in  chastising  his  child  reasonably,  344. 
Or  in  detaining  him,  346. 

Child  bom  during  wedlock  is  presumed  to  be  legitimate, 
468. 

Parol  Evidenob 

Is  not  admissible  to  vary  a  written  contract,  but  is 

admissible  to  explain  a  latent  ambiguity,  25,  26. 
Also  admissible  to  explain  technical  woids,  or  words 

which  have  by  custom  acquired  a  particular  meaning, 

26. 
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Parol  Eyidbnck — continued. 

Where  there  is  an  executory  contract  afterwards  carried 
out  by  deed,  the  deed  only  can  be  looked  to,  26,  27* 

Parol  Lease, 

When  good,  57. 

Effect  of,  when  required  to  be  in  writing,  57,  58. 

Pabtioular  Aybraoe,  180. 

Parties  to  Aotions 

Are  now  good  witnesses,  452. 

Partnership. 

Different  kinds  of  partners,  and  liabib'ty  of  each,  136* 

142. 
What  will  constitute  a  partnership  as  between  the 
parties  themselves  and  as  regards  third  parties,  137- 

141. 
The  question  as  to  what  constitutes,  is  mainly  one  of 

intention,  137. 
No  positive  rule  of  law  that  losses  to  be  borne  in  same 

proportion  as  profits,  137. 
Effect  of  case  of  Oox  v.  Hickman,  and  statute  28  &  29 

Vict,  c  86,  138,  139. 
Position  of  lender  of  money  or  vendor  of  goodwill  under 

this  statute,  140. 
As  to  liability  of  other  partners  for  act  done  by  one, 

Introduction  of  a  new  partner  and  his  position,  142. 

Novation,  142. 

How  it  may  be  dissolved,  142,  143. 

Grounds  on  which  the  Court  will  decree  a  dissolution, 

i43i  ^44- 
Discretion  of  Court  in  suit  for  dissolution  as  to  ordering 

return  of  premium,  144,  note  (j>). 

Partners  must  all  be  competent  to  contract,  144. 

Procedure  by  and  against  partners,  T44,  145. 

Bemedies  between  partners,  145,  146. 

Patent, 

Definition  of  a,  188. 

The  Statute  of  Monopolies,  188.' 

Term  for  which  it  may  be  granted,  &c,  188,  189. 

Remedy  for  infringement  of,  189. 
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Patent  Ahbiguitt, 

Paiol  eyidence  not  admissible  in  the  case  of,  25. 

Pawn, 

Distinction  between,  and  a  lien,  and  a  mortgage,  1 10. 

Pawnbbokebs,  110-112. 

Absolutely  liable  for  loss  by  fire,  iii. 

Bight  of  pledgee  to  redeem  on  production  of  pawn 

ticket.  III,  112. 
Their  special  power  to  arrest,  350. 

Payment, 

Definition  of,  and  generally  as  to,  239. 

Bule  as  to  appropriation  of  payments,  240. 

Exception  to  rule,  240. 

A  smaller  sum  cannot  satisfy  a  greater,  except  in  some 

special  cases,  241,  242. 
But  something  different  may,  241. 
Decision  in  Fodkes  v.  Beer,  242. 
Efifect  of  by  a  cheque,  bill,  or  note,  243. 
Through  the  post,  243,  244* 
Into  court,  244,  472,  473. 
Of    interest  or  part  payment  of    principal  preyenta 

Statutes  of  Limitation  applying,  255,  256. 
Effect  of  such  a  payment  by  one  of  several  persons 

jointly  liable  on  a  contract^  256. 

Pecuniart  or  Proprietart  Interest, 

Admission  of  entries  against,  441,  445. 

Pedigree, 

To  prove  matters  0^  hearsay  evidence  is  admitted,  442, 

443- 

Penalty, 

Sum  agreed  to  be  paid  by  way  of,  cannot  be  enforced, 

409-41 2. 
Provision  that  on  failure  to  pay  one  instalment  the 

whole  to  become  due  not  a  penalty,  411. 

Performance  of  Contracts  :  See  also  particular  titles. 
Generally  as  to,  238->249. 
Performance  of  contracts  may  sometimes  'be  presumed, 

242,  243. 
Excuses  for  non-performance  generally,  249-263. 
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Person  thb,  Torts  apfegttno,  337-381 :  See  also  particulax 
titles. 
Assault  and  battery,  337-345. 
False  imprisonment^  34S"354« 
Malicious  arrest,  354. 
Malicious  prosecution,  355-357. 
Libel  and  slander,  358-375, 
Seduction  and  loss  of  service,  375-381. 
Injuries  to  the  person  from  negligence,  382-407* 

Physicians, 

When  they  may  recover  their  fees,  198. 

Pleadings, 

Allegations  in  must  be  specifically  denied  or  aio  taken 
as  admitted,  473. 

PouGT  OF  Assurance  :  See  Assurance. 

Post, 

When  a  contract  taking  place  through,  is  complete,  33. 
Payment  made  through  the,  243. 

Power  op  Attorney, 

Provision  of  Conveyancing  Act  as  to,  130,  note  (r).      « 

Presumption, 

Cases  in  which  presumptions  furnish  evidence,  447, 448. 
May  sometimes  cause  the  burden  of  proof  to  be  where 

it  would  not  otherwise  be,  467. 
Various  cases  of,  467,  468. 

Prixary  and  Secondary  Evidenge  :  See  Evidence. 
Difference  between,  and  reason  for  difference,  438. 
Rules  as  to  and  exceptions,  438-441. 

Principal  and  Agent, 

When  an  agent  must  be  authorised  by  writing  to  sign  a 

contract,  50,  125. 
Qui  facit  per  alium  facit  per  s€y  135,  384. 
Persons  not  em  juris  may  act  as  agents,  126. 
Delegatus  $um  potest  delegare^  126. 
Three  kinds  of  agencies  and  differences  between  them, 

126,  127. 
Omnis  ratihahitio  retroirahitur  et  mandcdo  priori  cequi- 

parajtur^  127. 
Effect  of  giving  credit  to  an  agent,  isS. 
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PBiNaPAL  AND  AoENT — continuecL 

Effect  of  payment  by  principal  to  his  broker  or  agent, 

128,  129. 
When  an  agent  is  personally  liable,  129. 
British  agent  contracting  for  foreign  principal,  130. 
The  different  ways  in  which  an  agent's  authority  may 

be  revoked,  130,  131. 
An  agent's  authority  includes  all  incidental  acts,  131. 
The  principal  is  the  person  to  sue  on  a  contract*g6nerally, 

131. 
Duty  of  agent,  132. 

Del  eredert  agent,  132. 

As  to  factors  and  brokers,  132,  133. 

As  to  principal's  liability  for  his  agent's  fraud,  268. 

Position  of  principal  with  regard  to  agent's  torts,  383, 

3B4. 
Power  of  agent  to  bind  principal  by  his  admissions,  471. 

Privatb  Psbson, 

When  justified  in  arresting  another,  349,  350. 

Privatb  Nuisance  :  See  Nuisance. 

Priviueoe, 

Definition  of  a  privileged  communication  in  libel,  and 

generally  as  to,  362-367. 
Statement  by  advocate  absolutely  privileged,  365. 
Two  chief  cases  of,  in  evidence,  461. 

1.  On  the  ground  of  criminating  one's  self  or  one's 

husband  or  wife,  461-463. 

2.  In  the  case  of  professional  coxnmunicationsi  463- 

465* 
None  in  the  case  of  medical  men  and  clergymen,  465. 

Nor  in  case  of  pursuivant  of  Heralds'  Collage,  465, 

note  (m). 

Miscellaneous  cases  of,  465,  466. 

Produce, 

Notice  to,  object  of  giving,  &6.,  439. 

Professional  Comhunioationb  :  See  PBrnLBQE. 

Proxisbort  Notes,  148-172.    See  Bill  of  Exchange  and 
Proiossort  Notes. 

Propertt  in  Goods, 

When  it  passes,  and  effect  of  its  passing,  85-88,  265. 
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PROPBRTT  Tax 

Is  always  borne  by  landlord,  61. 

Proprietary  or  Pbcuniart  Intbrbbt, 

Admission  of  entries  against,  441-445. 

Probboution  :  See  Malioioub  Prosboution. 

Protesting, 

What  is  meant  by,  and  when  necessary,  168. 

PuBuo  Bbcords  and  Doouhentb 

Are  eyidence  by  themselves,  448.^ 
What  are,  448,  note  (0). 

PuBLio  OR  General  Interest, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  441, 
442. 

PuBLio  Nuisance  :  See  Nuibanos, 

PuBucATioN  OF  LiBEL  :  See  Libel  and  Slander. 

Q 

QUALITT, 

Generally  no  implied  warranty  o^  on  a  sale,  loi. 
Exceptional  cases  in  which  a  warranty  exists,  10 1,  102. 

QUANTITT, 

Words  may  be  used  amounting  to  warranty  of,  100,  loi. 

Quantum  Meruit, 

When  a  person  may  recover  on,  238,  432. 

Qui  faoit  per  auuh  faoit  per  be,  125,  184. 

Quod  ab  initio  non  valet  in  tragtu  temporis  non  oonval- 

ESOIT,  287. 

R 
Railway  Comhibbionerb,  120. 

Railwat  Ck)MPANiEB  :  See  Carribbb. 

Bound  to  fence  out  cattle,  304,  and  note  (5). 

Equality  clauses  in  Railway  Clauses  Consolidation  Act^ 

1845,  and  other  Acts,  120. 
Jurisdiction  and  powers  of  the  Railway  Commissioners, 

120. 
Must  afford  all  reasonable  facilities  for  carrying  goods 

120. 

2L 
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Railway  Companies — continued. 

Injuries  done  by,  and  maxim  of  adio  perdonalU  moritur 
cum  pfrsond,  and  statutory  provisions  thereon,  389- 

392- 
Liability  of  for  injuries  done  by  a  train  oyersbooting  a 

platform,  392,  393. 
Not  liable  for  injury  from  sparks  emitted  ^from^eng^e» 

400,  401. 
Not  liable  for  injuries  through  vibration  or  smoke,  401. 
Liability  of,  by  reason  of  nnpunctoality  ol  tnins,  402, 

403- 

BSGAPTION, 

What  it  is,  332,  333. 

How  a  person  is  justified  in  effecting,  333. 

Bboeift 

and  acceptance  of  goods  within  17  th  section  of^Statate 
of  Frauds,  90-92. 

RfiCITAIiS, 

When  occurring  in  deeds  and  wills  twenty  years  old, 
form  proof  of  facts  recited,  448,  449. 

Bbcord,  Co!niuoTs  of, 
Generally  as  to,  7-13. 
Peculiarities  of,  9-13. 
How  proved,  13. 

Relative, 

When  he  may  maintain  action  notwithstanding  maxim 
actio  personalis  moritur  cumjpersond^  390,  391,  395. 

Release, 

What  is  meant  by,  26a 

To  one  of  several  jointly  liable,  discharges  all,  260. 

Effect  of  a  contract  not  to  sue  entered  into  by  one  of 

two  joint  creditors,  260,  261. 
Listances  in  which  it  may  occur  by  operation  of  law, 

261. 

Reuef 

Against  forfeiture  of  leases,  80,  81. 

Rent, 

Amount  that  can  be  distrained  or  sued  for,  76,  and 

note  (/). 
Apportionment  of,  80. 
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Beplevin,  75. 

Report 

Of  parliamentaiy  or  legal  proceedings,  privileged,  364. 
Of    proceedings  at  public    meetings   privileged   to  a 

certain  extent,  364,  365. 
To  newspaper  by  person  not  a  reporter  not  absolutely 

privileged,  364,  note  (h). 

Bbpresentation  :  See  Fraud. 

Concerning  a  person's  credit  must  be  in  writipg,  a^S, 
269. 

Reputation, 

Evidence  admitted  as  to,  447. 

Request 

To  examine  witnesses  abroad^  475. 

Res  OESTiE, 

Hearsay  evidence  is  admitted  where  it  forms  part  of, 

443- 

Respondentia, 

Generally  as  to  the  contract  of,  181,  182. 

Restraint  of  Trade,  Contraotb  in. 

On  sale   of  goodwill  of  business,   vendor  should  be 

restrained  from  carrying  on  a  like  buainess  within  a 

certain  distance  and  soliciting  custoviars,  374. 
Are  generally  illegal,  but  may  sometixieA  be  good^  274^ 

277. 
But  to  be  good  nmst  be  limited  and  reasonable,  and  for 

a  valuable  consideration,  274-277. 
Part  of  such  contiacta  may  be  good  and  part  bad,  277, 

278. 
Aa  to  combination  of  employeis^  &a^  27& 

Reversioner, 

When  he  may  sue  for  trespass  to  land,  301,  302. 

Damages  in  such  a  case,  427. 

When  he  may  sue  in  respect  of  a  nuisance,  433. 

Reward 

OfGoied  by  advertisement  may  be  secovered,.  34. 

RiOHTB  OF  GOMKON,  305,  306. 

RiPARUN  Proprietors,  306. 


532  GBNERAL  INDEX. 
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Saiix>B8 

Liable  to  be  reasonably  ehastised  or  imprisoned  by  cap- 
tain, 344, 

Sale  of  Goods  :  See  Goods. 

SALVAOBy  1 80. 

Sample, 

Warranty  implied  when  sale  by  sample,  loi,  102. 
Goods  sold  according  to  sample  may  be  returned  if  (hey 
do  not  conform  to  it^  103. 

Satisfaotiok  :  See  Accord  and  SATisFAonoN. 
A  smaller  sum  cannot  satisfy  a  greater,  241. 
But  anything  different,  even  a  negotiable  security,  may, 

341. 
Effect  of  retaining  a  smaller  sum  than  a  penalty,  241, 

242. 
Decision  in  Foakee  v.  Beer,  242, 

SCHOOLMASTBR 

Is  justified  in  reasonably  chastising  a  scholar,  344. 

SciBNTBRy 

When  necessary  to  be  shewn  in  injuries  by  animaK 

3«S.  326. 
What  will  amount  to,  326. 

Sboondabt  Evidbncb  :  See  EviDBiiCB, 

Sbduction, 

Nature  of  action  for,  and  generally  as  to,  375-381. 

Damages  recoverable  for,  377. 

As  to  the  relationship  of  master  and  servant  necessaiy 

to  enable  a  person  to  sue  for,  378. 
An  action  may  be  maintained  for  seduction  of  a  manied 

woman,  379. 
Effect  of  woman  being  in  service  of  seducer,  380. 
It  is  a  good  defence  to  shew  that  defendant  not  the 

father  of  the  child,  380. 
Action  for  loss  of  services  irrespective  of  seduction  380, 

381. 

Sblf«ervino  Evidbncs,  458. 
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Skparation, 

Contract  for  fatoie  sepatation  of  husband  and  wife 
contrary  to  public  policy  and  illegal,  280. 

Sbryant  :  See  Mastsb  and  Servant. 

Set- OFF, 

In  the  case  of  goods  bought  of  a  factor,  and  principal 

B^ingf  i35»  13^.  259- 
Definition  of,  257. 

Former  rules  as  to,  258. 

Statutory  provisions  as  to,  258,  259.*"* 

Defendant  may  now  obtain  damages  against  a  plaintiff 

in  an  action,  425. 

Sheriff, 

Duties  of  sheriff's  oflScers,  401,  402. 

Damages  recoverable  against^  for  officer's  negligence, 

435- 

Ships, 

How  shares  in,  transferred,  1 78. 

As  to  ownership  of,  179. 

Powers  of  masters  of,  during  voyage,  1 79. 

Jettison,  180. 

As  to  general  and  particular  average,  180. 

As  to  salvage,  180. 

Pilot's  services,  181. 

Rule  as  to  damages  in  case  of  collision  when  both  ships 

in  fault,  181. 
Bottomry  and  respondenHa^  181,  182. 
Position  of  person  advancing  money  to  pay  dock  dues, 

182. 
Differences  between  a  charterparty  and  a  bill  of  lading, 

182. 
As  to  freight,  182. 
Liability  of  owners  of,  for  losses  during  a  voyage,  172, 

183,  184. 
Position  as  to  contributory  negligence,  406,  407. 

SiMONT, 

Definition  of,  286. 

Simple  Gontraots, 

Distinctions  between,  and  specialties,  14*19. 


534  QSNBRAL  INDEX. 

Simple  Contractts — continued. 
Definition  of,  29. 
Four  essentials  to,  29. 
Mutual  assent  always  necessary,  30. 
What  is  necessary  to  establisli  a  contract  from  different 

instruments,  31,  32. 
As  to  a  contract  through  the  post  or  by  telegram,  32, 33. 
From  the  offering  of  a  reward,  34. 
As  to  consideration,  34-40. 

If  in  writing,  the  writing  must  usually  shew  the  con- 
sideration as  well  as  the  promise,  35,  36. 
When  an    executed    consideration    is    sufficient  for, 

36,  37. 
A  merely  moral  consideration  is  not  sufficient  for,  3S, 

39- 

Chief  cases  in  which  writing  necessary  for,  41,  42. 
Limitation  for  suing  on,  250,  251. 

Slander  :  See  Libel  and  Slander. 

Slander  of  Title, 
What  it  is,  316. 

Special  damage  must  be  proved  in,  316. 
Applies  to  goods  as  well  as  to  lands,  316. 

Smaller  Sum 

Cannot  satisfy  a  greater,  241. 

Solicitors, 

Right  of  lien,  94,  196. 

Must  deliver  a  signed  bUl  before  suing  for  costs  except 
leave  obtained,  1 95. 

Extent  of  lien  on  papers  in  an  administration  suit^  196. 

On  what  grounds  such  leave  will  be  given,  195. 

Assignee  of  bill  of  costs  may  sign  and  deliver  bill, 
19s,  note  (tt). 

May  contract  for  remuneration  by  commission  or  other- 
wise, 195. 

Costs  may  be  made  a  charge  on  property  recovered  and 
raised  thereout,  195,  196. 

Their  duty,  196. 

When  proceedings  commenced  by,  may  be  discontinued, 
196,  197. 

Liable  for  their  agents'  negligence  or  fraud,  197. 
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Solicitors — continued. 

When  negligence  may  be  set  ap  as  a  defence  to  an 

action  for  costs,  197. 
Position  of,  in  dealing  with  clients,  197. 
Payment  of  a  solicitor  in  an  action  is  sufficient,  239. 
Privilege  of,  with  regard  to  giving  evidence,  and  extent 

of  such  privilege,  463-465 

Son  assault  demesne, 
Defence  of,  342. 

Special  Damages  :  See  Damages. 

Special  Pleaders 

Not  at  the  bar  may  recover  their  fees,  194. 

Specialties, 

Distinctions  between,  and  siuiple  contracts,  14-*  19. 
Limitation  for  suing  on,  250,  251. 

Specific  Delivery  op  Chattels, 
Provisions  as  to,  415,  416. 
Practice  of  Chancery  as  to,  415,  note  (n). 

Stakeholder, 

His  position,  and  rights  of  the  parties  as  to  deposit, 
282,  283. 

Stamping  Instruments, 

Times  allowed  for,  287. 

Effect  of  not  stamping  within  proper  time,  287,  46. 

Proper  stamp  for  an  agreement  and  exemptions,  287, 

288. 
Who  takes  the  objection  of  insufficiency  of  stamp,  460. 

Statutes  :  For  Index  of,  see  ante,  p.  xxv. 

Stolen  Goods, 

Rights  as  to,  and  e£fect  of  sale  in  market  overt,  318, 

3^9- 
As  to  the  restoration  of  under  24  &  25  Vict  c.  100,  319. 

Stoppage  in  Transitu, 
Definition  of,  94. 
Origin  of,  95. 
How  it  may  be  lost,  95. 
When  the  goods  are  in  transitu,  95,^96. 
How  effected,  96,  97. 
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Stoppaob  in  Transitu — continued, 

Notice  0^  most  be  giyen  not  to  shipowner  but  to  mastoi 

of  yessel  containing  the  goods,  97. 
Effect  of,  on  the  contnct,  97. 
Bight  of  vendor  as  against  a  sab-purchaser  who  has  not 

yet  paid  for  the  goods,  98. 

SUBPfBNA, 

SerTice  o^  must  be  personal,  200. 

Ad  iesHfleandum^  474. 

Duee$  tecum^  474. 

Against  witness  in  Scotland  or  Ireland,  475. 

SVBBOGATION, 

Meaning  and  instance  o^  185. 

SUFFBRANOB, 

Position  of  tenant  at^  58. 

Sttfficibnot 

Of  a  consideration  cannot  be  inquired  into,  34,  35. 

SUICIDB, 

EfTect  of,  on  a  policy  of  assurancCi  187,  188. 

Support, 

As  to  the  right  to  lateral,  306,  307,  398. 

Surety  :  See  Guarantee. 

His  rights  on  paying  principal's  debt^  45. 
To  or  for  a  firm,  45. 

Acts  which  will  operate  to  disehaxge  him,  45,  46. 
Effect  of  a  principal  accepting  a  composition  under  the 
Bankruptcy  Act,  1883,  46,  47. 

SUBOBONS, 

When  they  may  recover  their  fees,  198. 
Provision  of  Veterinary  Surgeons'  Act,  1881,  199. 

SUSPIOION, 

As  to  arresting  a  person  on,  348-35a 

T 

Tender, 

What  is  meant  by  a,  244. 

The  essentials  to  constitute  a  valid  tender,  &a,  244, 

245- 
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Tbndbb — eoniinued. 

In  what  money  it  may  be  made,  246. 
When  country  notes  or  cheques  are  a  good  tender,  247. 
If  refused,  the  money  must  still  be  kept  ready,  247. 
Effect  of,  247. 

TlHB, 

When  of  the  essence  of  a  contract,  27,  28. 

Title 

To  be  shewn  to  lands,  56. 

As  to  warranty  of  on  sale  of  goods  100. 

Slander  of,  316. 

To  goods  generally,  318-322. 

As  to  stolen  goods,  318,  319. 

As  to  goods  obtained  by  fraud,  319. 

Bights  of  a  finder  of  goods,  320,  321. 

Treasure  troye,  321. 

Property  in  animals,  fish,  and  game,  321,  322. 

Torts  :  For  particular  torts,  see  individual  titles. 

Definition  of  a  tort^  289. 

Divisions  of,  and  as  to,  generally,  289-298. 

The  newness  of  a  tort  is  no  objection  to  an  action,  290. 

Distinction  between,  and  crimes,  291,  292. 

Although  amounting  to  crimes,  civil  remedy  not  neces- 
sarily suspended  until  after  prosecution,  293. 

Cases  in  which  civil  and  criminal  proceedings  cannot 
both  be  taken,  293,  294. 

As  distinguished  from  contracts,  294-296. 

It  may  sometimes  be  in  a  person's  election  to  sue  either 
in  tort  or  on  contract,  295,  296. 

Privity  is  never  necessary  in  torts,  296. 

Maxim  that  the  king  can  do  no  wrong,  297,  and  note  (e). 

Position  of  judges,  superior  officers,  &a,  as  to,  297,  298. 

There  is  no  indemnification  generally  between  wrong- 
doers, 298. 

Affecting  land,  299-316. 

Affecting  goods  and  other  personal  property,  317-336. 

Affecting  the  person,  337-381. 

Arising  peculiarly  from  negligence,  382-407. 

Looser  principles  are  observed  in  awarding  damages  for 
torts  than  in  respect  of  breaches  of  contract,  422, 

423. 
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Traction  Engine, 

As  to  injury  done  bj,  401. 

Trade-icabks, 

The  use  0^  implies  a  warranty,  102,  193. 
Definition  of,  191. 

There  may  be  a  qualified  property  in,  191. 
Provisions  of  the  Patents^  Designs,  and  Trade-msrks 

Act,  1883,  192,  193. 
Requisite  proof,  in  action  for  infringement  of,  193. 

Trade  Union  Aot,  1871,  278. 

Trains, 

Overshooting  platform,  392,  393. 

A  company  not  liable  for  injury  arising  from  sparks 

emitted  by,  400,  401. 
Unpunctuality  of,  402,  403. 

Treasure  Trove, 

Rights  as  to,  321. 

Treble  Damages,  425. 

Trespass  de  bonis  abportatis. 
Meaning  of,  317. 

Distinction  between,  and  conversion,  323. 
Instances  of^  323,  324. 
Justification  of,  330-332. 

Who  is  the  person  to  sue  in  respect  of,  333,  334. 
Remedy  for,  334. 
Action  survives  to  executors  or  administrators,  336. 

Trespass  quare  olausttm  freoit, 
Meaning  of,  299. 

An  action  for,  tries  the  title  to  lands,  300. 
Possession  is  an  essential  to  an  action  for,  300. 
Limitation  of  action,  300,  301. 
When  a  reversioner  may  sue  for,  and  damages  he  will 

recover,  301,  302,  427. 
When  a  mortgagor  may  sue  for,  302. 
Special  damage  need  not  be  proved  in  an  action  for, 

302. 
Right  of  executors  or  administrators  to  sue  for,  303. 
Liability  of  estate  of  deceased  person  in  respect  of,  303. 
What  will  amount  to,  303,  304. 
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Trespass  quare  claitsum  frkoit — continued. 

Obligation  as  to  fencing  out  cattle,  304. 

Owner  of  cattle  not  liable  for  their  trespass  whilst 
passing  along  highway,  304. 

A  lawful  owner  out  of  possession  may  re-enter  peace- 
ably, but  must  not  use  force,  304. 

A  trespasser  may  be  forcibly  ejected  after  refusal  to 
leave,  305. 

A  person  is  justified  in  forcibly  defending  poasession  of 
his  lands,  305. 

Damages  recoverable  for,  433,  433. 

Trial, 

Effect  of  plaintiff  or  defendant  not  appearing  at^  469. 

Trover, 

Former  action  of,  335. 

Trusts, 

Provision  of  Statute  of  Frauds  as  to,  42,  43. 

Truth  of  Libel  or  Slander, 

Complete  defence  in  civil  actions,  367. 
At  common  law  no  defence  to  criminal  prosecution,  367. 
But  now  it  is  if  also  shewn  that  publication  was  for  the 
public  good,  367. 

U 

Unliquidated  Damages, 

Distinctions  between,  and  liquidated,  408-412. 

Usance, 

Meaning  of  the  term,  158. 


Yetbrinart  Surgeons 

Must  register  to  entitle  them  to  recover  their  fees,  199. 

YOLUNTART  DeSD, 

In  what  respects  not  as  good  as  a  deed  for  valuable  con- 
sideration, 17,  18. 

If  called  in  question,  burden  of  proof  Ues  on  person 
taking  a  benefit  under,  467. 

YOLBNTI  NON  PIT  INJURIA,  376,  407. 
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W 

Waobb  Pouoiib  :  See  Assuranoe. 
Are  invalidi  286. 

Wagers  :  ^00  Oamiko  Contracts. 

Warrant, 

Definition  of,  and  mode  of  acting  thereunder,  346, 347. 

As  to  liability  of  justice  granting,  347. 

Protects  constable  acting  under,  348. 

Person  obtaining,  is  not  liable  for  false  impiisonment, 

but  may  be  for  malicious  prosecution,  348. 
When  a  constable  may  arrest  without^  348,  349. 
When  a  private  person  may  arrest  without,  349,  350. 

Warrant  of  Attornbt, 

Difference  between,  and  a  cognovit,  9. 

Warranty, 

Definition  of,  99. 

Distinction  between,  and  a  false  representation,  99. 

Utterly  distinct  from  a  guarantee,  99. 

If  subsequent  to  sale,  bad,  99. 

What  will  amount  to  a,  99,  100. 

May  sometimes  be  implied,  100. 

As  to  warranty  of  title,  xoo. 

As  to  warranty  of  quantity,  100,  loi. 

As  to  warranty  of  quality,  loi. 

From  trade-marks,  103. 

That  goods  are  of  a  particular  manufacture,  102. 

Does  not  extend  to  defects  which  are  apparent^  102. 

Remedies  on  breach  of,  102,  103. 

Damages  recoverable  for  breach  of,  430. 

Wastb, 

Definition  of,  312. 

Persons  liable  for,  312,  313. 

Different  kinds  of,  and  distinctions  between,  313,  314. 

The  act  done  need  not  depreciate  the  inheritance,  314. 

Though  in  this  case  Court  will  not  usually  interfere  by 

injunction,  314,  note  (y). 
May  occur  by  fire,  314, 
Remedy  for,  314. 
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Waste — eontitiued. 

Provision  of  Judicature  Act,  1873,  as  to  equitable 
waste,  314,  315, 

Watbb, 

As  to  right  to,  where  flowing  in  a  defined  channel,  and 

where  only  percolating  through  the  ground,  4,  306. 
Must  not  be  fouled  in  either  case,  306, 

WiFB :  See  Marbikd  Woxak. 

Effect  of  contracts  by  as  husband's  agent  but  after  his 
death,  129,  and  note  (0), 

Will,  Tenanot  at. 

May  arise  by  reason  of  Statute  of  Frauds,  57. 
May  arise  from  construction  of  law,  59. 

Wills 

May  prove  themselves  after  thirty  years,  448. 

Recitals  in,  448,  449. 

How  proved  at  trial,  457,  458. 

Without  Pbbjudicb;, 

Communications  made,  are  privileged  from  being  given 
in  evidence,  449. 

Witnesses  :  See  Evidence. 

Their  claim  for  expenses  is  not  against  solicitor,  but  the 

party  who  has  subpoenaed  them,  198. 
Are  entitled  to  be  paid  expenses,  but  not  generally  for 

loss  of  time  unless  a  professional  witness,  200. 
Service  of  subpcana  on,  must  be  personal,  200. 
Statements  of,  are  absolutely  privileged,  365,  366. 
Damages  recoverable  against^  for  not  attending,  434, 

435- 
How  attendance  of,  procured,  474,  475. 

Course  when  a  witness  cannot  attend  at  the  trial,  475. 

When  deposition  of  a  deceased  witness  in  a  former  trial 
may  be  read,  476. 

Distinction  between  admissibility  of  evidence  and  cre- 
dence of,  476,  477. 

Wmtino, 

When  necessary  for  a  simple  contract^  41. 

Not  necessary  on  a  contract  for  sale  of  fixtures,  66,  67. 
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Writinq — continued, 

Keceasaiy  in  lepreseniatiox^  Gonoeming  a  poison's  eredit, 
268,  269. 

Wbonodobrb, 

No  contEibutiQii  and  indemnity  between,  298. 

WRONarcTL  DisiossAL :  See  Master  avb  Servant. 
Damages  leeovertble  in  an  action  for,  436. 


Tear. 

An  agreement  not  to  be  performed  within  a  year  miiat 

be  in  writing  43,  47,  48. 
When  everything  on  one  aids  ia  to  be  perfomied  'vithin 

a  year,  agreement  is  not  within  the  statute,  48. 

Year  to  Tsar, 

Liability  of  tenant  from,  as  to  repairs,  60,  61. 
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Baldwin 15 
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Indermaur 28 

Ringwood 15*  26 
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TRATION— 

Flaxman 43 
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TRACTS— 
Emden 8 

CAPACITY— 

See  PRIVATE  INTERNATIONAL 
LAW. 

CAPITAL  PUNISHMENT— 

Copinger 42 

CARRIERS— 

.S«  RAILWAY  LAW. 
„   SHIPMASTERS. 

CHANCERY  DIVISION,  Practice  of— 
Brown's  Edition  of  Snell    ...     22 

Indermaur 25 

Williams 7 
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CHARITABLE  TRUSTS— 

Cooke 10 

Whiteford 20 
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Brice 9 
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Campbell 9 
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Indermaur 24 
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Brice 16 
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Smith 39 

Watts 47 
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Browne 19 

Lloyd 13 
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Browne 19 
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Thomas 28 
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Copinger 45 
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Kay 17 
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Copinger 42 
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Second  Edition^  in  Svo,  price  25^.,  doth.  ! 

REMODELLED,    MUCH   ENLARGED,     WITH  SEVERAL    NEW 
CHAPTERS  ON  «« LIGHT,"    "SUPPORT,-  ETC, 

EMDEN'S    LAW    RELATING    TO 

BUILDING,  BUILDING  LEASES, 
AND  BUILDING  CONTRACTS. 

WITH   A   FULL   COLLECTION    OF   PRECEDENTS. 

TOGETHER  WITH  THE 

STATUTE   LAW   RELATING  TO   BUILDING, 

WITH    NOTES   AND   THE   LATEST   CASES   UNDER  THE  VARIOUS   SECTIONS. 

BY    ALFRED    EMDEN, 


OF  THE  INNER  TEMPLE,   ESQ.,   BARRISTER-AT-LAW ;   AUTHOR  OP  THE  "PRACTICE  IH  WINDINC-L'P 


COMPANIES,      "A   COMPLETE  COLLECTION  OF   PRACTICE  STATUTES,   ORDERS,    AND   KU 
FROM   X275  TO  2885,"   *'  THE  SHAREHOLDER'S   LEGAL  GUIDE,"  ETC,   ETC 


I 


"  lliis  work  viewed  as  a  whole,  is  in  all  ways  a  standard  authority  on  all  the  subjects  treated,  and  k  is 
in  realttv  a  small  Law  Library  on  building  subjects,  ingeniously  and  mosit  lucidly  compressed  ioco  a  aan; le 
skA\xv(m.— Building  World. 

"  The  present  treatise  of  Mr.  Emden  deals  with  the  subject  in  an  exhaustive  manner,  which  leaves 

nothing  to  be  desired The  book  contains  a  number  of  forms  and  precedents  for  builaiog  leases  and 

agreements  which  are  not  to  be  found  in  the  ordinary  collection  of  precedents." — Tht  Time*. 

*'  It  is  obvious  that  the  number  of  persons  interested  in  the  subject  of  building  is  no  small  one.  To 
supoly  the  wants  of  this  class  by  providing  a  treatise  devoted  exclusively  to  the  law  of  buildii^  and 
kindred  matters  has  been  accordingly  the  main  object  of  Mr.  Emden's  labours.  We  are  able  00  the  wlwie 
to  say  with  confidence  that  his  efforts  deserve  reward.  Hb  arrangement  of  the  subject  Is  dear  and 
perspicuous.  ....  It  may  be  said  without  hesitation  that  they  have  been  dealt  with  in  a  oianDcr  whidh 
merits  high  commendation.  — Law  Times, 

'*This  is  a  careful  digest  of  a  branch  of  the  law  which,  so  far  as  we  know,  has  not  yet  been  fblly 

treated The  book  seems  to  us  a  very  complete  and  satisfactory  manual,  alike  for  the  lawyer  as 

for  the  architect  and  the  hm\dtr."—Solia'lers'  /ounuil. 

"Mr.  Emden  has  obviously  given  time  and  labour  to  his  task,  and  therefore  will  save  time  and  labour 
to  those  who  happen  to  be  occupied  in  the  same  field  of  enquiry." — Laiw  JournoL 

*|  In  this  work  Mr.  Emden  has  collected  and  systematically  arranged  a  mass  of  legal  lore  relatinr  to 
Building  Leases,  Building  Contracts^  and  generally  to  the  improvement  of  land  by  buildings  and  uteir 
construction.  The  lawyer^  the  architect,  and  the  contractor  will  here  find  brought  into  a  fonts  and 
readily  available,  information  which  would,  but  for  this  convenient  volume,  have  to  be  sought  for  in 
various  quarters. — Law  Magasine, 

*' It  may  safely  be  recommended  as  a  practical  text-book  and  guide  to  all  people  whose  fortune  or 
misfortune  it  is  to  be  interested  in  the  construction  of  buildings  and  other  works."— vya/Mn£r|r  Reeiev^ 

*\  In  such  cases  it  is  serviceable  to  possess  a  book  like  Mr.  Emden's  on  '  the  Law  of  Building  Lanes* 
Building  G)ntracts,  and  Buildings.'  The  subjects,  it  is  needless  to  say,  are  difficult,  but  the  exposition  of 
them  is  sufficiently  plain  to  be  comprehended  by  every  intelligent  layman.  Mr.  Emden's  book  is  inooa»- 
parably  the  best  among  those  whicn  are  professedly  intended  for  the  use  of  architects,  builden,  agents,  as 

well  as  lawyers througnout  the  pages  there  is  not  a  paragraph  to  be  discovered  whidi,  is 

not  nerfectly  clear."— -7*/  Architect. 

"Mr.  Emden's  very  useful  handbook,  which  supplies  a  desideratum  long  felt  by  lawvers,  architects,. 
and  others  engaged  in  preparing  leases,  contracts,  and  in  building  operations  generally.  'The  work  is  wefi 
printed,  and  marginal  references  are  given  throuj^hout." — BuildtM^  News. 

"To  supply  this  want  is  the  writer's  object  m  publishing  this  work,  and  we  have  no  hesitation  Fin 
expressing  our  opinion  that  it  will  be  found  valuable  by  several  distinct  classes  of  persons  ....  it  se^sks 
to  us  a  good  and  useful  book,  and  we  recommend  the  purchase  of  it  without  hesitation." — The  BusUer. 

"  We  are  aware  of  no  other  work  which  deals  exclusively  with  the  law  relating  to  buildings  and  contracts 
to  build.  Mr.  Emden  writes  in  an  unusually  clear  style  for  the  compiler  of  a  law  book,  and  has  noc 
failed  to  note  the  latest  decisions  in  the  law  courts.    His  list  of  precedents  is  very  Ux}\."-^Tke  Field. 

"  From  the  point  of  view  of  practical  utility  the  work  cannot  fail  to  be  .of  the  greatest  use  to  all  wlw 
require  a  little  law  in  the  course  of  their  building  operations.    They  will  find  both  a  sound  arrangei 
and  a  clear  sensible  style,  and  by  perusing  it  with  ordinarv  attention  many  matters  of  which  they 
before  doubtful  will  become  quite  comprehensible." — City  Press. 
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In  royal  8vo,  i,ioo  psges,  price  521.  6«/.,  cloth. 

THE  UW  OF  THE  DOMESTIC  RELATIONS, 

INCLUDING 

HUSBAND  Al^D  WIFE:   PARENT  AND  CHILD:    GUARDIAN  AND 
WARD  :  INFANTS  :  AND  MASTER  AND  SERVANT. 

By  WILLIAM   PINDER  EVERSLEY,   B.C.L.,   M.A. 

or  THE  INNBK  TXMPLB,    BAKKISTSR-AT-LAW. 

"  It  is  essentially  readable  and  interesting,  and  ought  to  take  a  high  place  among  text  books.  .  .  .  We 
say,  without  hesitation,  that  this  is  a  learned  book,  written  in  a  pecttliarlv  faacioating  style,  having  regard 
to  the  nature  of  tlye  sul)tfct»  ...  It  can  only  be  said,  therefore,  that  the  book  is  deservin^^  of  success  upon 
the  merits ;  and  that  the  attempt  to  combme  the  treatoitnt  of  three  branches  (A  tiM  hkW  which  have  bUhetto 
been  unnaturally  divided  shows,  in  itself,  a  comprehensive  grasp  of  principle.** — Law  Times. 

**  This  is  an  admirable  endeavour  to  treat  in  one  volnme  a  series  of  topics  which  may  well  be  treated  to< 
getber,  but  which  have  not  hitherto  formed  the  subject  of  a  single  treatise.  .  .  .  Mr.  ^verslcy's  style  is  plain 
without  being  bare,  aad  be  has  produced  a  readable  as  well  as  a  practically  useful  treatise.  "—Zonf/Mrrwa/. 

"  The  author  mav  be  congratulated  upon  having  produced  an  excellent  treatise  on  this  branch  of  the 
law,  well  arranged,  clearly  written,  and  complete.  A  word  of  pnuse,  too,  must  be  accorded  to  the 
laborious  care  with  whi(^  hie  has  accumulated  references  to  the  various  Reports,  and  oonstructed  his  very 
full  \n&^r^SoiieiUr9*  Jaumai, 

In  one  volume,  royal  3vo,  price  3cxr.,  doth, 
THE    LAW    RELATING    TO    THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

By  ROBERT  CAMPBELL,  M.A, 

OP  UNCOLN'S  INMy  BARRISTKK'AT'LAW ;    ADVOCATB  OF  THB  SCOTCH  BAlt; 
AUTHOR  OF  THK  "  LAW  OF   NEGLIGENCE,"  ETC. 

"  Notwithstvidiiv  the  existence  of  the  works  referred  to  by  the  author  in  his  preface,  he  has  produced 
a  treatise  whiflh' cannot  fail  Ip  be  of  utility  to  practising  lawyers,  and. to  iocreasc  \os  own  rcpuUitipa.''— 
Law  Times.  I 

II   I  »■-».-»■--■■--■     ■■    ■        ■  ■ 

In  one  volume,  Svo,  1879,  price  2ar.,  cloth, 
A  TREATISE  ON  THE  RULES  WHICH  GOVERN 

THE    CONSTRUCTION    AND    EFFECT    OF 

STATUTORY    LAW. 

with  an  appendix  of  certain  words  and  expressions  used  in  statutes, 
which  have  been  judicially  or  statutably  construed. 

By    henry    HARDCASTLE, 

or  THE  INNElt  TEMPLE,    BARRISTBK-AT*LAW ; 
AKD  JOINT'EDITOR  GIT   "ELECTION   PETITION  EBPORTS." 


"  We  should  be  doing  less  than  justice,  however,  to  the  usefulness  of  Mr.  Hardcastle's  book 
if  we  did  not  point  out  a  valuable  special  feature,  consisting  of  an  appendix  devoted  to  the 
collection  of  a  list  of  words  which  have  been  judicially  or  statutably  explained,  with  reference 
to  the  cases  in  which  they  are  so  explained.  We  believe  this  is  a  feature  peculiar  to  Mr.  Hard- 
castle's Treatise,  and  it  is  one  which  cannot  fail  to  commend  itself  to  the  profession.'* — Law 

Magazine  and  Review. 

-  -      -    —  1       1 —    — —   ■ — ~-^ — ' ■  - 

In  one  volume,  Svo,  price  2&f.,  cloth^ 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

With  special  reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  thereof,  and  containing  in  extenso,  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874 ;  The  Church  Discipline 
Act;  the  various  Acts  of  Uniformity;  the  Liturgies  of  I549>  '552,  and  1559, 
compared  with  the  Present  Rubric ;  the  Canons ;  the  Articles ;  and  the  Injunc- 
tions, Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By 
Sewaru  Bricb,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law. 
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HIQGINS'S    DIQE8T   OF   PATENT   CASES. 


Price  2if., 
A    DIGEST    OF    THE    REPORTED    CASES 

RELATING  TO  THE 

LAW  AND  PRACTICE  OF  LETTERS 
PATENT  FOR  INVENTIONS, 

Dtiidtd  from  the  posiing  of  the  StatuU  of  Monopolies  to  the  prtsent  timt ; 

Together  with  an  Appendix,  giving, the  Reported  Cases  from  Jane,  1875,  to  March,  iSSo, 

as  also  some  Cases  not  reported  elsewhere. 

By    clement    HIGGINS,    M.A.,    F.C.S., 

OF    THB    INKER     TBMPLB,     BARRISTBX-AT-LAW. 


"  Mr.  H^eins's  work  will  be  useful  •»  a  work  of  reference.  Upwards  of  700  cases  are  dinstcd  :  aad, 
besides  a  taole  of  eonteuts,  there  is  a  full  index  to  the  subject-matter ;  anid  that  index,  which  greathr 
enhances  the  value  of  the  book,  must  bave  cost  the  author  moch  time,  labour,  and  thought.*' — :£^rsr  y^mrtmL 

"  'This  is  essentially,'  says  Mr.  Higgins  in  his  preface,  'a  book  of  reference.'  It  resnains  to  be  added 
whether  the  compilation  is  reliable  and  exhaustive.  It  is  only  fair  to  say  that  we  think  it  is  ;  and  w  wiO 
add,  that  the  arrangement  of  subject-matter  (chronological  under  each  heading,  the  date,  and  dosUe  or 
even  treble  references  being  appended  to  every  dectsioo)  and  the  neat  and  careralIy*«xecoted  index  (wUck 
is  decidedly  above  the  average)  are  such  as  no  reader  of  *  essentially  a  book  of  refierenoe*  ooald  qoaird 
ynt\i,"^Solictt*^rs'  7tmrmal, 

'*  On  the  whole.  Mr.  Higgins's  work  has  been  well  accomplished.  .  It  has  ably  fulfilled  its  object  fay 
supplying  a  reliable  and  authentic  summary  of  the  reported  patent  law  cases  decided  in  Engtisch  coiirt»  of 
law  and  equity,  while  presenting  a  complete  history  of  legal  doctrine  on  the  points  of  law  and  pracuce 
relating  to  its  subject.  — Irish  Law  Times. 

**  Mr.  Higgins  has,  with  wronderful  and  accurate  research,  produced  a  wofk  which  is  much  needed,  sioce 
we  have  no  collection  of  patent  cases  which  does  not  terminate  years  ago.  We  consider,  too,  if  an  inventor 
furnishes  himself  with  this  Digest  aiKl  a  little  treatise  on  the  law  of  patents,  he  wUl  be  able  to  be  as  muA. 
his  own  patent  lawyer  as  it  is  safe  to  be.** — Scientific  and  Literary^  Review. 

"  M  r.  Higgins's  object  has  been  to  supply  a  reliable  and  exhaustive  summary  of  the  reported  pntent  cases 
decided  in  English  courts  of  law  and  equity,  and  this  object  he  appears  to  have  attained.  The  dasBafic^- 
tion  is  excellent,  being,  as  Mr.  Higgins  very  trul^  remarks,  that  which  naturally  suggests  itself  frcxi 
the  practical  working  of  patent  law  tights.  The  lucid  stvie  in  which  Mr.  Higgins  has  wnnen  his  Dignt 
will  not  fail  to  recommend  it  to  all  who  may  consult  his  book  ;  and  the  very  copious  index,  tosctbcr  »ith 
the  table  of  cases,  will  render  the  work  especially  valuable  to  professional  men.  —  ilfnrnv^  y^ummL 

*'  The  appearance  of  Mr.  Higgins's  Digest  is  exceedingly  opportune.      The  plan  of  the  work  is  defimie 
and  simple.    We  consider  that  Mr.  Higgins,  in  the  production  of  this  work,  has  met  a  long-felt  «*rfrF*«Mf 
Not  merelv  the  legal  profession  and  patent  agents^  but  patentees,  actual  or  intending  inventors,  nanu&c- 
turers.  ana  (heir  scientific  advisers  will  find  the  Digest  an  invaluable  book  of  reference.  — Chrmicmd  New^ 

"  Tne  arrangement  and  condensation  of  the  main  principles  and  facts  of  the  cases  here  di(^»»ed  render 
the  work  invaluable  in  the  way  of  reference." — Standard. 

"  The  work  constitutes  a  step  in  the  right  direction,  and  it  is  likelv  to  prove  of  much  service  as  a  ende. 
a  by  no  means  immaterial  point  in  its  favour  being  that  it  includes  a  number  of  comparatively  recent 
cases." — Ettgineer. 

*'  From  these  decisions  the  state  of  the  law  upon  any  point  connected  with  patents  may  be  dedaced 
In  fine,  we  must  pronounce  the  book  as  invaluable  to  all  whom  it  may  concern. '^ — QuarUriy  JVitmir  ef 
Science. 

In  8vo,  price  6j.,  sewed, 
A   DIGEST    OF   THE    REPORTED    CASES 

RELATING  TO  THE 

LAW  AND  PRACTICE  OF  LEHERS  PATENT  FOR  INVENTIONS 

DECIDED  BETWEEN  JUNE,    1875,    AND    MARCH,    1880 : 
TOGETHER    WITH    SOME    UNREPORTED    CA8ES. 

FORMING 

AN  APPSITDIZ   TO   DIGEST   OF   PATENT   CASES. 

By    CLEMENT    HIGGINS, 

BARRISTBR-AT-LAW. 
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In  8vo,  price  251-.,  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  k 

UNDER  THE   LANDS  CLAUSES,   RAILWAY  CLAUSES  CONSOLIDATION  AND 

METROPOLITAN    ACTS, 

THE    ARTIZANS    AND    LABOURERS*    DWELLINGS    IMPROVEMENT    ACT,    1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

FIFTH  EDITION,   Enlarged,  with   Additional   Forms,    including 

Precedents  of  Bills  of  Costs. 

By    eyre    LLOYD, 

OF  THB  INNER  TBMPLB,   BARRISTJK-AT-LAW. 


**  The  work  is  eminently  a  practical  one,  and  is  of  great  value  to  practitioners  who  have  to  deal  with 
compensation  cases." — S^ciUr£  JturtuU, 

**  A  fourth  edition  of  Mr.  Lloyd's  valnable  treatise  has  Just  been  puhiisked.  Few  hranehes  ^  the  law 
effect  so  many  and  such  imporUutt  interests  as  that  which  fives  to  private  individuals  compensation  for 
property  compulsorily  taken /or  the  purpose  of  Public  improvements.  The  questions  which  etrise  under  the 
different  Acts  of  Parliament  now  tn  Jorce  are  very  numerous  and  d(^ult,  and  a  coUecthm  ^  decided 
cases  epitomised  and  well  arranged,  as  they  are  in  Mr.  Lloyds  worh^  cannot  fail  to  be  a  welcome  addition 
to  the  library  ef  all  who  are  interested  in  landed  property,  whether  as  owners,  laftd  agents,  public  officers, 
or  solicitors."— MiDLAtiD  Cov STIES  Herald. 

"  f  •  :.  «^>k  M»<«k  «»*:«:«^»:#««  »k«»  ».  k.u^  »»       satufactory  it  appears  to  us  in  every  point  tf 


view — comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  exposition." — Irish  Law 
Times. 


It  is  with  much  ^tification  that  we  have  to 
express  our  unhesitatmg  opinion  that  Mr.  Llosrd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  public  at  large.    Thoroughly 

"  //<  protfidiug  the  legal  profession  with  a  book  which  conteun*  the  decisions  o^  the  Courts  of  Law  and 
Equity  upon  the  various  statutes  relating  to  the  Law  of  Compensation^  Mr.  hyre  Ll^d  has  long  since 
left  all  competitors  in  the  distance,  and  his  booh  may  new  be  considered  the  standard  work  upon  the  sub- 
ject. The  plan  of  Mr.  Lloyds  book  is  generally  known,  atid  its  lucidity  is  appreciated;  the  present  quiie 
fulfils  all  the  promises  ^  the  preceding  editions,  and  contains  in  addition  to  other  matter  a  complete  set 
ofjorms  under  the  Artiaans  and  Labourers  Act,  \^^l,  and  specimens  of  Bills  i^  Costs,  which  will  be  f omul 
a  naruel feature,  extremely  useful  to  legal  practitioners." — ^Justice  op  the  Peace. 


"  The  work  is  one  of  great  value.  It  deals  with 
a  complicated  and  difficult  branch  of  the  law,  and  it 
deals  with  it  exhaustively.  It  is  not  merely  a  com- 
pilation  01  collection  of  the  statutes  bearing  on  the 
subject,  with  occasional  notes  and  references. 
Rather  it  may  be  described  as  a  compreTiensive 
treatise  on,  am  digest  of,  the  law  relatine  to  the 
compulsory  acquisition  a^  purchase  of  land  by 
public  companies  and^  municipal  and  other  local 
authorities,  and  the  different  modes  of  assessment 


of  the  compensation.  All  the  statutes  bearing  oo 
the  subject  have  been  collEted^  all  the  law  on  the 
subject  collected,  and  the  decisions  conveniently 
arranged.  With  this  coap««hensivencss  of  scope 
is  united  a  clear  statement  of  principles^  and  prac- 
tical handling  of  the  points  which  are  likely  to  be 
contested,  and  especially  of  those  in  which  the 
decisions  are  oppo«ed  or  differently  understood."— 
Local  Government  Chronicle. 


In  8vo,  price  *J5.,  cloth, 

THE  SUCCESSION  LAIS  OF  CHRISTIAN  COUNTRIES, 

WITH    SPECIAL  REFERENCE  TO 

THE    LAW   OF   PRIMOGENITURE   A8    IT  EXISTS    IN    ENGLAND. 

By    eyre    LLOYD,    B.A., 

OP  THE  INNER  TEMPLE,    BARRISTER-AT-LAW  ;  AUTHOR  OP  *'  THE  LAW  OP  COMPENSATION 
UNDER  THB  LANDS  CLAUSBS  CONSOLIDATION   ACTS,"  ETC 

"  Mr.  Lloyd  has  given  us  a  verjr  uiefnl  and  compendious  little  digest  of  the  laws  <rf  sucoesuon  which 
exist  at  the  present  day  in  the  principal  States  of  both  Europe  and  America ;  and  we  should  say  it  is  a  book 
which  not  only  every  lawyer,  but  every  politician  and  statesman,  would  do  well  to  add  to  his  library." — 
Pall  MaU  GoMette. 

"  Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pases  a  considerable  amount  of  matter  both 
valuable  and  interesting  ;  and  his  quotations  from  Diplomatic  Reports  by  the  present  Lord  Lytton,  and 
other  distinguished  public  servants,  throw  a  picturesque  light  on  a  narrative  much  of  which  is  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's  new  work  as  one  of  great  practical 
utility,  if,  uideed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  Laws." 
— Law  Magazine  emd  Review. 

"  Mr.  Eyre  Lloyd  has  composed  a  useful  and  interesting  abstract  of  the  laws  on  the  subject  of  succes- 
sion to  property  in  Christian  countries,  with  special  reference  to  the  law  of  primogeniture  in  England.  '— 
Saturday  Review. 

"  This  is  a  yvry  useful  little  handy  book  on  foreign  snccession  laws.  It  contuns  in  an  eptonused  fonn 
mformation  which  would  have  to  be  sought  throogh  a  great  number  of  scattered  authorities  and  foreign 
law  treatises,  and  will  be  found  of  great  value  to  ^e  lawyer,  the  writer,  and  the  political  studenL" — 
SiMuiard. 
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In  8vo.,  price  4f.  (yd,^  cloth. 
THE 

NEWSPAPER  UBEL  AND  REGISTRATION  ACT,  1881. 

With  a  statement  of  the  Law  of  Libel  as  affecting  Proprietors,  Publishers,  and  Editcfs  of 
Newspapers,     By  G.  Elliott,  Barrister-at-Law,  of  the  Inner  Temple. 

*'  We  think  his  book  supplies  a  wanL    Notwithstanding  the  many  excxllcnt  works  on  Ubd  generally. 
Newspaper  Libel  stands  out  as  a  distinct  division  of  the  subject." — Solicitors*  yoitmaL 


In  one  volume,  royal  8vo,  price  30^,,  cloth, 

GASES  AND  OPINIONS  ON  GONSTITDTIONAL  LAI, 

AND   VARIOUS    POINTS    OF    ENGLISH   JURISPRUDENCE. 

Collected  and  Digested  from'OfHcial  Documents  and  other  Sources;  with  Notes.  By 
William  Forsyth,  M.A.,  M.P.,  Q.C.,  Standing  Counsel  to  the  Secretary  of 
State  in  Council  of  India,  Author  of  **  Hortensius,  "  History  of  Trial  by  Jmy,' 
"Life  of  Cicero,"  etc.,  late  Fellow  of  Trinity  College,  Cambridge. 

"From  the  GONTSMFOHABT    BBVIEW. 

''We  cannot  but  regaxxl  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  res^onsa  of  such  lawyers  and  states- 
men as  Somers,  Holt,  Hardwicke,  Mansfield^  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abtnger, 
Denman,  Cranworth,  Campbell,  St.  Leonards, 
Westbui^,  Chelmsford  Cockmim,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  d[ 
each  chapter  of  the  *  Cases  and  opinions '  Mr. 
Forsyth  has  added  notes  <^  his  own,  containing  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  '  Opinions' 
refer.** 

From  the  XJLW  ICAQAZIOTB  and  IiAW 

Bsvmw. 

"  Mr.  Forsyth  has  largely  and  beneficially  added 
to  our  legal  stores.  His  work  may  be  rezardfed  as  in 
Kome  sense  a  continuation  of '  ChalmerTs  Opinions 
of   Eminent    Lawyers.'  .   .   .   The  constitutional 


relations  between  England  and^  her  coloni 
becoming  every  day  of  more  importaokce.  The 
work  of  Mr.  Forsyth  will  do  mcMne  to  make  these 
relations  perfectly  clear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
of  reference  in  a  variety  of  questions  whkh  are 
constantly  presenting^  themselves  for  solntion  boch 
here  and  in  our  colonies." 

"From  the  ZiAW  TIMKB. 

"This  one  volume  of  560  pages  or  thereaboots 
is  a  perfect  storehouse  of  law  not  readily  to  be 
found  elsewhere,  and  the  more^  useful  becaose  ic  is 
not  abstract  law,  but  the  application  of  princaides 
to  particular  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  He  collects  in  separate  chap«cn  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law  .  .  .  This  is  a  txx^  to  be  read,  mod 
therefore  we  recommend  it,  not  to  all  lawyers  only, 
but  to  every  law  student.  The  editor's  own 
are  not  the  least  valuable  portion  of  the  volniae.* 


In  one  thick  volume,  8vo,  price  32^.,  cloth, 

THE  UW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli-    1 
dation  Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the    ' 
year  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts  rela.tix^ 
to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and  Commons ; 
and  a  copious   Index.     By  Henry  Godefroi,   of  Lincoln's  Inn,  and  John    ! 
Shortt,  of  the  Middle  Temple,  Barristers-at-Law.  I 

» 
I 

In  a  handy  volume,  crown  8vo,  1870,  price  lar.  6(/.,  cloth, 

THE  LAW  OF  SALVAGE,  ' 

As  administered  in  the  Hieh  Court  of  Admiralty  and  the  County  Courts;  \n\h  the  ' 

Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ;  1 

and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.     By  Kdwyn  I 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 

"  This  book  will  be  of  infinite  service  to  lawyers  I  is  a  complete  guide,  and  is  fall  of  information 
practisin|[  in  the  maritime  law  courts  and  to  those  I  upon  all  phases  of  the  subject,  tersely  and  cl«tfly 
engaged  m  shipping.    In  short,  Mr.  Jones's  book   {    written."— Zir^yytoo/  yonrtuU of  CcmtntPte^ 

I 
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Third  Edition^  in  Svo,  price  lof.  6^.,  cloth, 

THE  PRIHCIPLES  OF  BAMRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

THE  GENERAL  RULES  OF  1883,  SCALE  OF  COSTS,  AND  THE 
•    BILLS  OF  SALE  ACTS,  1878  di  1882,  AND  THE 
'    RULES  OF  JANUARY  1884. 

BY    RICHARD    RINGWOOD,   B.A., 

OF  THE  MIDDLE  TEMPLE,   ESQ.,   B  A  KRISTER*  AT-LAW  ;  LATE  SCHOLAR  OP  TRINITY  COLLEGE,   DUBLIN. 


"This  edition  is  a  considerable  improvement  on  the  first,  and  although  chiefly  written  for  the  use  of 
Students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times, 

"  The  author  of  this  convenient  handbook  sees  the  point  upon  which  we^  insist  elsewhere  in  regard  to 

the  chief  aim  of  any  system  of  Bankruptcy  Law  which  should  deserve  the  title  of  National 

Tl^re  can  be  no  question  that  a  sound  measure  of  Reform  is  greatly  needed,  and  would  be  welcomed  by 
all  parties  in  the  United  Kingdom.  Pending  this  amendment  it  is  necessary  to  know  the  Law  as  it  is, 
auad  those  who  have  to  deal  with  the  subject  in  any  of  its  practical  legal  aspects  will  do  well  to  consult 
Mr.  Ringwood's  unpretending  but  useful  volume." — Lmo  Magajdne. 

"  The  above  woric  is  written  by  a  distinguished  scholar  of  Trinity  College,  Dublin.  Mr.  Ringwood 
has  chosen  a  most  difficult  and  unattractive  subject,  but  he  has  shown  sound  judgment  and  skill  m  the 
manner  in  which  he  has  executed  his  task.  Hu  book  does  not  profess  to  be  an  exhaustive  treatise  on 
bankruptcy  law,  yet  in  a  neat  and  compact  volume  we  have  a  vast  amount  of  well-digested  matter.  The 
reader  is  not  distracted  and  puzzled  by  having  a  long  list  of  cases  flung  at  him  at  the  end  of  each  page,  as 
the  general  effect  of  the  law  is  stated  in  a  few  Mrell-selected  sentences,  and  a  reference  given  to  the  leading 
decisions  only  on  the  subject.  .  .  .  An  excellent  index,  and  a  table  of  cases,  where  references  to  four 
sets  of  contemporary  reports  may  be  seen  at  a  glance,  show  the  industry  and  care  with  which  the  work 
has  been  done." — Daily  Paper, 


Fourth  Edition^  in  royal  i2mo,  price  idr.,  cloth, 

A    CONCISE    TREATISE    UPON 

THE  LAW  OF  BANKRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

Tbe  Bankruptcy  Act,  1883 ;  General  Holes  and  Forms ; 

Scale   of  Costs      Board   of  Trade   Orders;    the   Debtors   Acts;    and 

Bills   of  Sale   Acts.    1878   and    1882. 

By   EDWARD   T.   BALDWIN,   M.A., 

OF  THE  INNER  TEJtIPLB,    BARRISTER- AT-LAW. 


"  Mr.  Baldwin's  book  has  a  well-earned  reputation  for  conciseness,  clearness,  and  accuracy.  ....  As 
a  terse  and  readable  treatise  on  Bankruptcy  law  his  work  may  be  commended  to  our  readers.  .  .  .  There 
is  a  good  \vAvK.**— 'Solicitors'  J ournaL 

"The  new  edition  of  this  book  will  be  wdoomed  by  the  profesiiois  ....  It  still  remains  one  of  the 

most  handy  manuals  of  Bankruptcy  law  and  practice It  will  fully  maintain  the  reputation 

which  the  work  has  acquired.'*— j^^fv/awrM^. 

'*  The  whole  book  forms  a  crmpendioos  and  wonderfully  readable  treatise  .  .  .  The  style  is  ckar 
and  concise  ....    The  index  is  voluminous.** — Lmw  Times, 
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THE   LAW   OF   CORPORATIONS. 


In  one  volume  of  One  Thousand  Pages,  royal  8vo,  price  425.,  doth* 
A    TREATISE    ON    THE    DOCTRINE    OF 

ULTRA     VIRES: 

BElKG 

An  Investigation  tf  the  Principles  which  Limit  the  Capacities,  Powers,  and  LiaKlfties  of 

CORPORATIONS, 

AND  MORE  ESPECIALLY  OF 

JOINT      STOCK      COMPANIES. 

SECOND    EDITION. 

By    SEWARD    BRICE,   M.A.,   LL.D.   London, 

OP  THE  INNBR  TEMPLE,    BARRISTBK-AT-LAW. 


RSVIXW8. 

!        "  DtspiU  iU  UK^romiting  and  cahaiistk  titie^  ttmd  the  tecknical  nature  <^  its  tubject,  it  Jkas  j# 

'  tnended  itseif  to  the  prt^estion  that  a  second  edition  is  calitd/or  within  tkrie  years  from  the  firsi  JmiS- 
I  cation  ;  and  to  this  call  Mr.  Btice  has  responded  with  the  present  7>oinme,  the  ttetmiofmeMt  if  wJkick  in 
excess  of  its  predecessor  is  remarkable  even  in  the  annals  of  law  iiooks.  Sixteen  hmnemrd  netn  emses  ketoe 
been  introduced ^  and,  instead  <tf  five  hundred  pages  octa»Ot  the  treetUse  occupies  a  tkoeuemd  very  smuck 
larger  pages.  Thit  increeue  in  bulk  is  partly  due  to  the  incorporation  with  the  Engtish  laim  om  thesadymct 
of  Me  more  important  American  emd  Colonial  doctrines  and  decissons-^a  course  wkiek  we  think  Afr.  Brice 
wise  in  adopting^  since  the  judgments  of  American  tribunais  are  constantly  becoming  enarr  ^rfmsniiy 
quoted  and  more  resfectfully  considered  in  out  own  courts^  particularly  on  those  nee>elemdmbttrssae  paints 
if  law  for  which  it  is  difficult  to  find  direct  authority  in  English  reports.  In  the  present  jspocmtmtree 
times,  anything  relating  to  yoitUStock  Companies  is  of  PubUc  importance,  and  the  poimis  on  ^ffUek  the 
corMitution  and  operation  of  these  bodies  are  affected  by  toe  doctrine  of  Ultra  Vires  are  fust  thttee 

esre  most  material  to  the  interests  of  the  shareholders  and  ^  the  community  eU  large. 

of  the  much  disputed  questions  in  regard  to  corporations,  on  which  legal  opinion  is  still  dtvided,  m 
ticulesrly  well  treated.     Thus  with  reference  to  the  authority  claimed  by  the  Courts  to  restmim.  a 
tions  or  individuals  from  applying  to  Parliament  for  fresh  powers  in  breach  of  their  express  ag 
or  in  derogation  of  private  rights,  Mr.  Brice  most  elaborately  and  ably  reviews  the  conflicting 
on  this  apparent  interference  with  the  rights  of  the  subject,  which  threatened  at  one  time  to  dring  the 
Legtslature  and  the  Courts  into  a  collision  similar  to  that  which  followed  on  the  well-Jktiawm  case  ^   ' 
Ashby  V.  IVhite.  ....  Another  very  difficnli  point  on  which  Mr.  Brie/s  book  affords  fuil  emd  x<ahust^ 
information  is  as  to  the  liability  of  Companies  on  contracts  entered  into  before  their  formatian  by  the    • 
promotfrs,  atul  subsequently  ratified  or  adopted  by  the  Company,  and  as  to  tne  elaims  tfpramsoier%  Uteres    \ 

selves  for  set  vices  rendered  to  the  inchoate  Company The  chapter  on  the  lieMHties  of  cor^paersti^ms    i 

ex  ^WcXo for  fraud  and  other  torts  committed  by  their  agents  within  the  region  of  their  OMtka^itf  aeesms    I 
to  us  remarkably  well  done,  revierving  as  it  does  all  the  latest  and  somewhat  contradictory  derisiams  an  the 
point.  .  .  .  On  the  whole,  we  consider  Mr.  Brice" s  exhaustive  work  a  valuable  addition  to  the  literature  ^ 
the  profession."— ^ATVKDKV  Review. 


"The  doctrine  which  forms  the  subject  of  Mr. 
Seward  Brice's  elaborate  and  exhaustive  work  is  a 
remarkable  instance  of  rapid  growth  in  modem 
Jurisprudence.  His  book,  indeed,  now  almost  con* 
sritutes  a  Digest  of  the  Law  of  Great  Britain  and 
her  Colonies  and  of  the  United  States  on  the  Law 
of  Corporations— a  subject  vast  enough  at  home, 
but  even  more  so  beyond  the  Atlantic,  where  Cor- 
porations are  so  numerous  and  powerful.  Mr. 
Seward  Brice  relates  that  he  has  embodied  a  refer- 
ence in  the  present  edition  to  about  1600  new 
cases,  and  expresses  the  hope  that  he  has  at  least 
referred  to  'the  chief  cases.'  We  should  think 
there  can  be  few,  even  of  the  Forei^  Jud^ents 
and  Dicta,  which  have  not  found  their  way  into  his 
pages.  Tne  question  what  is  and  what  is  not  Ultra 
Vires  is  one  or  very  great  importance  in  commercial 
countries  like  Great  Britain  and  the  United  States. 
Mr.  Seward  Brice  has  done  a  great  service  to  the 
cause  of  Comparative  Jurisprudence  bjr  his  new 
reoensioB  of  what  was  from  the  first  a  unique  text- 


book  on  the  Law  of  Corporations.  He  has  gone 
far  towards  effecting  a  Digesit  of  that  Lav  in  its 
relation  to  the  Doctrine  of  Ultra  Vires,  and  the 
second  editiaa  of  his  most  careibl  and  coiap««ltts>- 
sive  work  may  be  commended  with  equal  cocifidciMx 
to  the  English,  the  American,  aod  the  Cblocial 
Practitioner,  as  well  as  to  the  scientific  Jurist.* — 
Zr48v  Magazine  and  Xeciew, 


"  It  is  the  Law  of  Corporations  that  Mr.  Brke 
treats  of  (and  treats  of  more  fully,  and  at  the  «auB>e 
time  more  scientifically,  than  any  work  with  which 
we  are  acouainted),  not  the  law  of  principad  and 
agent ;  and  Mr.  Brice  does  not  do  his  book  jostioe 
by  giving  it  so  vague  at  title." — Law  Joumai. 

**  A  euide  of  verA' great  value.  Much  infbnnaxiaci 
on  a  difficult  and  unattractive  subject  has  be«n 
collected  and  arranged  in  a  manner  which  will  be 
of  ^reat  assistance  to  the  seeker  after  the  law  on  a  . 
point  involving  the  powen  of  a  company." — JLane 
Joumai.    (Review  of  First  Edition.)  • 

On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Aiy^h'an  Redlmay  C«.  ▼.  > 
Eastern  Counties  Railway  Co.,  Brick  on  Ultra  Vires  may  be  read  with  advaniace.'*— ^M^Msna/  ^  \ 
Lord  Justxck  Bkamwbll,  in  the  Case  ofEvershed  v.  L.  &*  JV.  IV..  By.  Co,    (L.  R.,  3  Q.  B.  Div.  142.}       1 
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Fourth  £Ulition,  in  royal  8vo,  price  3zr.  cloth, 

BUCKLEY  ON  THE  GOHPANIES  ACTS. 

FOURTH  EDITION  BY  THE  AUTHOR. 

THE   LAW  AND   PRACTICE    UNDER   THE  COMPANIES  ACTS, 

1862  TO  1880, 
THE  JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT,  1870, 

AKD 

THE  LIFE  ASSURANCE  COMPANIES  ACTS,  1870  TO  1872. 

^  %xa(&%t  0n  the  |C;Uo  sst  Jfjoixtt  ,$i0dt  Conqmiuts. 

Contaming  the  Statutes,  with  the  Rules,  Orders,  and  Forms,  regulating  Proceedings  in 
the  Chancery  Division  of  the  High  Court  of  Justice.  By  H.  Burton  Buckley, 
M.A.,  of  Lincoln's  Inn,  Barrister'at-Law,  late  Fellow  of  Christ's  College, 
Cambridge. 

"  We  have  no  doubt  that  the  present  edition  of  this  lueftd  and  thorough  work  wUl  meet  with  as  much 
acceptance  as  its  predecessors  have." — Scottish  yournal  qf  y urisfrudence, 

"The  mere  arrailgement  of  the  leading  cases  under  the  successive^  sections  of  the  Acts,  and  the  short 
explanation  of  their  effect,  are  of  great  use  in  saving  much  valuable  time,  which  would  be  otherwise  spent 
in  searching  the  different  digests ;  biU  the  careful  manner  in  which  Mr.  Bockley  has  annotated  the  Acts, 
amd  placed  the  cases  referred  to  under  distinct  headings,  renders  his  work  particularly  useful  to  all  who 
are  required  to  advise  in  the  complications  in  which  the  shareholders  and  creditors  of  companies  frequently 

find  themselves  involved The  Index,  always  an  important  part  of  a  law  book,  is  full  and  well 

arranged." — Scottish  JourtuU  of  Jurisfir$tdetue, 


In  two  volumes,  royal  8vo,  70Lr.  cloth, 
THE     LAW     RELATING     TO 

SHIPMASTERS  AND   SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,   RIGHTS,   LIABILITIES, 

AND    REMEDIES, 

By  JOSEPH    KAY,    Esq.,  M.A.,  Q.C., 

or  TKIN.  COLL.  CAMBSIDCB,  AND  OF  THB  NORTHBRN  CIRCUIT; 

SOLICITOB-GKNBRAL  OF  THE  COUNTY  PALATINE  OF  DURHAM  ;    ONE  OF  THE  JUDGES  OF  THB  COURT  OF 

MBCORD  FOR  THB  HUNDRED  OF  SALFORD  ; 

AMD  AUTHOR  OF  "THE  SOCIAL  COMDITION  AND  EDUCATION  OF  THB  FEOPLB 

IN   ENGLAND  AND  BUROPB." 


REVIEWS     OP     THE     WORK. 

Trom  this  lilYXBPOOIi  JOUBMAIi  07  OOMMBBOX. 


"  "The  law  reladnr  to  SMpmastera  and  Seamen ' 
— snch  is  the  title  of  a  voluminous  and  im^rtant 
work  which  has  just  been  issued  by  Messrs.  btevens 
and  Haynes,  the  eminent  law  publishers,  of  London. 
ITie  author  is  Mr.  Joseph  Kay,  Q.C.,  and  while 
treatittggeaerally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particularly  to  their  ap« 

f  ointment,  duties,  rights,  liabilities,  and  remedies, 
t  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundred  pages,  and  the  value  of  the 


work  being  enhanced  by^  copious  appendices  and 
index,  and  by  the  quotation  of  a  mass  of  authori- 
ties. .  .  .  The  work  must  be  an  iirvalttabit  one 
to  the  tJUpowner^  shipmaster^  or  consul  at  a  foreign 
port.  The  language  is  clear  and  simple,  while  the 
legal  standings  the  author  is  a  sufficient  guarantee 
that  he  writes  with  the  requi»te  authority,  and 
that  the  cases  quoted  by  him  are  decisive  as  regards 
the  points  on  wnich  he  touches." 


Vrom  the  LAW  JOUBNAIi. 


"The  author  tells  ns  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
contuning  xi8x  pages  of  text,  8z  pages  of  appen- 
dices, 98  pages  of  index,  and  upwards  of  iBoo  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

"Mr.  Kay  says  that  he  has  'endeavoured  to 


compile  a  guide  and  reference  book  for  masters,  ship 
agents,  and  consuls.*  He  has  been  so  modest  as 
not  to  add  lawyers  to  the  list  of  his  pupils  ;  but  hiz 
work  wilL  we  think,  be  welcomed  By  lawjrt'fs  whc 
have  to  eU  with  shipping  transactions^  almost  as 
cordially  as  it  umicubtedly  will  be  by  those  who 
occupy  their  business  in  the  great  waters" 
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"  All  those  having  th«  condact  of  administratioD 
actions  will  find  this  work  of  great  aasistanoe  ;  it 
covers  the  whole  ground  of  the  law  and  practice 
from  the  institution  of  proceedings  to  tLe  final 
wind  up." — Lavi  Times, 

'*  In  thu  volume  the  most  important  branch  of 
the  adminutrative  business  of  the  Chancery  Divi- 
sion b  treated  with  concisenes«>  and  care.  Judging 
ttotR.  the  admirable  clearne»s  of  expression  which 
characterises  the  entire  work,  and  the  labour  which 
has  evidently  been  bestowed  on  ever)*  detail,  we  do 
not  think  that  a  literary  executorship  could  have 
devolved  upon  a  more  able  and  conscientious  repre- 
sentative ....  Useful  chapters  are  introduced 
in    their    appropriate    places,    dealing    with    the 


'  Parties  to  adminUtration  actions,*  *  The  pnoc^  ol 
claims  in  Chambers,'  and  *  The  cost  of  adminis- 
tration actions.'  To  the  last-mentioned  chapter  we 
gladly  accord  special  praise,  as  a  clear  and  v-nccinct 
summary  of  the  lawj  from  which  to  far  as  we  Have 
tested  it,  no  proposition  of  any  impottance  has  been 
omitted  ....  An  elaborately  oonstmcted  table 
of  cases,  with  references  in  separate  colnmos  to  all 
the  reports,  and  a  fairiy  good  index  moch  iocxcase 
the  utility  of  the  work. ' — Solicitors*  y«wmaL 

"  This  is  a  book  which  will  supply  a  want  which 
has  long  been  felt  ....  As  a  practical  manual 
for  the  counsel  in  practice,  it  will  be  found  ex- 
tremely usefiil.  It  is  full,  fairly  coodae,  dear, 
and  exact.    The  index  is  good." — Laxv  J^wtrmaL 


In  demy  i2ipo,  price  6j.,  cloth, 

THE  LAW  OF  SAVINGS  BANKS  SINCE  1878; 

With  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registiais  of 
Friendly  Societies  from  1878  to  1882,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks. 

By  U.  K  FORBES,  of  Uncoki's  Inn,  Banister-at-Law. 
*^*  The  complete  work  can  be  had^  price  ioj.  6</.,  cloth. 

In  8vo,  price  15^.,  cloth, 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BY  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE ; 

WITH  AV  AOOEHDA  giving^  the  alteratloni  efliMted  by  the  HEW  BULXS  oz  1883, 

AND   AN    APPENDIX    OF    ORDERS    AND    FORMS,   Annotated    by 

References  to  the  Text. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

OP  ukcoln's  inn,  bakristbrs-at-law. 


I 


2  vols.  4to,  1876 — 77.     5/.  5J.  calf, 

THE  j 

PRACTICAL  STATUTES  OF  NEW  ZEALAND.  \ 

WITH    NOTES    AND    INDEX.  , 

Edited  by  G.   B.  BARTON,  of  the  Middle  Temple, '  Banistcr-at-Law,  j 

In  royal  8vo,  price  30;.,  half  calf, 

THE   CONSTITUTION  OF  CANADA. 

THE  BRITISH  NORTH  AMERICA  ACT,  1867; 

Ire  Interpretation,  Gathered  from  the  Decisions  of  Courts,  the  Dicta  of 
Judges,  and  the  Opinions  of  Statesmen  and  others  ; 

To  which  is  added  the  Quebec  Resolutions  of  1864,  and  the  Constitutioii 

of  the  United  States. 


By  JOSEPH    DOUTRE,  Q.C,  of  the  Canadian  Bar. 
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In  one  thick  volume,  8vo,  1875,  price  2y.,  cloth, 
THE    PRINCIPLES    OF 

THE   LAW  OF  RATING  OF  HEREDITAMENTS 

IN    THE    OCCUPATION    OF    COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 

OP  THB  MIDDLE  TBMPLB,   BARRISTER»AT*LAW,   AND   RBGISTRAR  TO  THB  RAILWAY  COMMISSIONERS. 


"The  tables  and  ffieoimen  valuations  which  are 
printed  in  an  appenclix  to  this  volume  will  be  of 
great  service  to  the  parish  authorities,  and  to  the 
kgal  practitioners  who  may  have  to  deal  with  the 
ratini;  of  those  properties  which  are  in  the  occupa- 
tion of  Compstiues,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.   There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with,  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise — a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake." — Law  Maga»n€m 


In  8vo,  1875,  P'^^^  7^-  ^'>  cloth, 

THE  LAW  OF  USAGES  &  CUSTOMS : 

By    J.    H.    BALFOUR    BROWNE, 

OF  THB  MIDDLE  TEMPLE,    BARRISTER- AT- LAW,   AND  REGISTRAR  TO  THE  RAILWAY  COMMISSIONERS. 

"  We  look  upon  thu  treatise  as  a  valuable  addition  to  works  yrritlen  on  the  Science  of  \a-^"— Canada 
Law  younuiL 

"  As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable — the  principles  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible  and 
distinguished  when  necessary." — Irisk  Law  Times. 

"  As  a  book  of  reference^  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common'Law.  ....  In  this  way  the  book  is  invaluable  to  the  practitioner." — Law  Magatine, 

In  one  volume,  8vo,  1875,  price  i8j.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE  REGULATION  OF  RAILWAY  ACTS,  1873  &  1874; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications^  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

By    J.    H.    BALFOUR    BROWNE, 

OP  THB  MIDDLE  TEMPLE,   BARRISTER-AT-LAW,   AND  RBGISTRAJt  TO  THE  JtAILWAV  COMMISSIONEBS, 

"  Mr.  Browne's  book  b  handy  and  convenient  in 
form,  and  well  arranged  for  the  purpose  of  refer* 
ence :   its  treatment  of  the  subject  is  fully  and 


carefully  worked  out :  it  U,  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.    It  is  the 


work  of  a  man  of  capable  le^  attainments,  and  hy 
official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real 
want  and  to  prove  of  service  to  the  legal  profession 
and  the  public." — Law  Maganne. 


In  8vo,  1876,  price  is,  6/.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 

OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Barrister-at-Law  ; 
Author  of  "  The  Law  of  Rating,"  '*  The  Law  of  Usages  and  Customs,"  &&,  &c. 


"This  is  a  work  of  considerable  importance  to  all 
Municipal  Corporations,  and  it  is  hardly  too  much  to 
say  that  every  member  of  th«ie  bodies  should  have 
a  copy  by  him  for  constant  reference.  Probabl)r  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  will  pass  under  municipsu 
control,  and  therefore  it  is  exceedingly  desirable 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under- 
stood. This  task  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  bv  the  action  of  the  Parliamentary 
Committee  wnich  last  session  passed  the  preamble 
of  the  'Stockton  and  Middlesborough  Corporations 
Water  Bill,  x876u'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  the  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 
leading  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  diving  the  progress 
of  the  case.  Thus,  besides  the  mam  question  of 
a>mpulsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bill,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  kmdred  sub- 
yttt»  were  discussed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  legal  compendium  on  the  large 
subject  with  which  it  so  ably  deals." 
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In  8vo,  1878,  price  fix.,  doth, 
THE 

LAW  RELATING  TO  CHARITIES, 

ESPECIALLY   WITH   REFERENCE   TO   THE  VALIDITY   AND  CONSTRUCTION    OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

By  FERDINAND  M.  WHITEFORD,  of  lincoln's  Inn,  Barristor-at-Law. 

lailge  pardon  of  the  text,  together  with  the  ex- 
planations pertinent  to  than.  The  genera!  teaor 
of  Mr.  Whitefwrd's  woric  is  that  of  a  digest  of  Cases 
rather  tham  a  treatise,  a  feature,  however,  which 
will  not  diminish  its  usefulness  for  pnrposes  of 
reference.** — Law  MagoMuu  taid  Retngtp. 


"The  Law  relating  to  Charities  by  F.  M. 
Whiteford  contains  a  brief  but  clear  exposition  of 
the  law  relating  to  a  class  of  bequeMx  in  which  the 
intentions  of  donors  are  often  frustrated  by  un> 
acquaintance  with  the  statutory  provisions  on  the 
subject.     Decisions   in  reported  cases  occupy  a 


In  8vo,  1872,  price  7j.  6</.,  cloth, 
AN    EPITOME   AND   ANALYSIS    OF 

SAYIGM'S  TMTISE  ON  OBLIGATIONS  IN  ROHAN  LAW. 

By  ARCHIBALD  BROWN,  M.A 


BDXN.  AND  OXON.,  AND  B.CL.  OXON.,  OP  THK  MIDDLX  TSMPLB,   BARHISTXR-AT-I.A.W. 


"  Mr.  Archibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  Law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savignsr's  great  work  on  '  Obligatioos.' 
Mr.  Brown  has  unoertaken  a  double  task — the 
translation  of  his  author,  and  the  anal^«is  of  hit 
author's  matter.  That  he  has  succeeded  m  reducing 
the  bulk  of  the  ori^;inal  will  be  seen  at  a  glance  ; 
the  French  translation  consisting  of  two  volumes. 
with  some  five  hundred  pages  apiece,  as  comDaied 
with  Mr.  Brown's  thin  volume  of  a  hundred  and 


of  V< 


die 


fifty  pages.     At  the  same  time  the  ptih 
Savigny^s  matter  seems  to  be  veiy  suocenfnUy 
served,  nothing  which  might   be   tiselul    to 
Englisn  reader  being  apparently  omitted. 

"The  new  edition  of  Savigny  will,  we  hc^e,  he 
extensively  read  and  referred  toby  English  lawvcr&. 
If  it  is  not,  it  will  not  be  the  fault  of  the  traiwtator 
and  epitonuser.  Far  less  will  it  be  the  &iiic  of 
Savigny  himself,  whose  dear  definitions  and  acc«> 
rate  tests  are  of  great  use  to  the  legal  practitioeer.*'' 


THB    BLBMBNTS    OP    ROMAN    LAW. 


In  216  pages  8vo,  1875,  price  lox.,  cloth* 
A  CONCISE  DIGEST  OF  THE 


INSTITUTES   OF   GAIUS  AND  JUSTINIAN. 


With  copious  References  arranged  in  Parallel  Columns^  also  Chronological  1 

Analytical  Tables,  Lists  of  Laws,  &»c,  &*c. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Bzamxnation  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 
By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

OF  WORCBSTBR  COLLEGE,  OXFORD,  AND  THB  INNER  TEMPLE,  BARRISTER-AT-LAW, 
AUTHOR  OP  "  UNIVERSITIES  AND  LEGAL  EDUCATION." 


I 


**  Afr,  Harrises  digest  ought  to  have  very  great  success  among  law  students  hoiA  in  the 
Inns  of  Court  and  the  Universities.  His  book  gives  evidence  of  praiseworthy  eiccwer^cy 
and  laborious  condensation, " — Law  JOURNAL. 

"  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  co$t£muee 
in  the  works  of  Gains  and  Tustinian,  and  is  so  arranged  that  the  reader  can  at  ottce  set 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact 
and  accurate  references  to  titles  ctnd  sections  given  he  can  at  once  refer  to  the  original 
writers.  The  concise  manner  in  which  Mr,  if  arris  has  arranged  his  digest  will  rewedtr 
it  most  useful^  not  only  to  the  students  for  whom  it  was  originally  toritten,  but  also  fa  those 
persons  who^  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Postc^ 
Sanders^  Ortolan^  and  others^  yet  desire  to  obtain  some  knowledge  of  Romcm-  Zai»." — 
Oxford  and  Cambridge  Undergraduates*  Journal. 

"  Mr,  Harris  deserves  the  credit  of  having  produced  an  epitome  which  wiU  be  of  service 
to  those  numerous  students  who  have  no  time  or  sufficient  ability  to  ancdyse  the  Institutes 
for  themselves,** — Law  Times. 
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In  Crown  Svo,  price  3j.  ;  or  Interleaved  for  Notes,  price  4r. 

CONTRACT    LAW. 

QUESTIONS    ON   THE    LAW    OF    CONTRACTS.      With   Notes   to   the 
Answers.    Founded  on  '' Anson^"  "  Chitiy,"  and  ^^  Pollock,'' 

By  Philip  Foster  Aldred,  D.C.L.,  Hertford  College  and  Gray's  Inn ;  late 

Examiner  for  the  University  of  Oxford. 

"  This  appears  to  us  a  very  admirable  selection  of  questiotis,  comparing  favourably  with  the  average 
run  of  those  set  in  examinations,  imd  useful  for  the  purpose  of  testing  progress." — Law  Journal, 


For  the  Preliminary  Examinations  before  Entering  into  Articles  of  Clerkship 

to  Solicitors  under  the  Solicitors  Act,  Z877. 

In  a  handsome  4to  volume,  with  Map  of  the  World,  price  loif.,  cloth, 

THE  STUDENTS'  REMINDER  &  PUPILS'  HELP 

IN  PREPARING  FOR  A  PUBLIC  EXAMINATION. 

By  THOMAS    MARSH, 

rXrVATB  TUTOR|  AUTHOR  OP  AN   "  BNGLISH  GRAMMAR,"  &C. 

"  We  welcome  this  compendium  with  great  pleasure  as  being  exactly  what  b  wanted  in  this  age  of 
competitive  examinations.  It  is  evidently  the  work  of  a  master  hand,  and  could  only  be  compiled  by^  one 
thoroughW  experienced  in  the  work  of  teaching.  Mr.  Marsh  has  summarised  and  analysed  the  subjects 
required  for  the  preliminary  examinations  of  law  students,  as  well  as  for  the  University  and  Civil  Service 
examinations.  He  has  paid  special  attention  to  mathematics,  but  the  compendium  also  includes  ancient 
and  modem  languages,  geography,  dictation,  &c.  It  was  a  nappy  idea  to  make  it  quarto  site,  and  the 
type  and  printing  are  clear  and  legible." — Irish  Law  Timts. 

Now  ready.  Second  Edition,  in  8vo,  price  21J.,  cloth, 

E1I6LISH  CONSTITUTIONAL  HISTORY. 

FROM   THE    TEUTONIC  INVASION   TO    THE   PRESENT  TIME, 

^t^tgiub  3t0  »  'Ctxt-hiTok  tux  S>tubtnt0  snb  others. 

By  T.  p.   TASWELL-LANGMEAD,   B.C.L., 

OP  LIIfCOLN*S  INN,  BARRISTER'AT>LAW,  LATB  TUTOR  ON  CONSTITtJTIONAL  LAW  AND  LS6AL 

HISTORY  TO  THB  POUR  INNS  OP  COURT,  AND  PORMHRLY  VINKRIAN 

SCHOLAR  IN  THE  UNIVBRStTV  OP  OXFORD. 

Second  and  Enlarged  Edition,  revised  throughout,  and  in  many  parts  rewritten. 


•I ' 


The  work  before  us  it  would  be  hardly  possible  to  praise  too  highly.  In  style,  arrangement,  clearness, 
and  size,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  stor^,  than  this  volume." — BosicH{U,S^  Literary  World. 

"As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text*book  on  English  Constitutional 
"Kxsiuxrf.^^ Solicitors*  y&umal. 

"That  the  greatest  care  and  labour  have  been  bestowed  upon  it  U  apparent  in  every  page,  and  we  doubt 
not  that  it  will  become  a  standard  work  not  likely  soon  to  die  ont.  — Oxford  and  Cambrit^  Under' 
^aditate^  youmal, 

"  As  a  text-book  for  the  lecturer  it  is  most  valuable.  It  does  not  always  observe  a  strict  chronological 
sequence,  but  brings  together  all  that  has  to  be  said  on  a  given  subject  at  the  point  when  that  subject 
happens  to  possess  a  special  importance." — Contemporary  Review. 

'*  Mr.  Taswell-Langmead's  compendium  of  the  rise  and  development  of  the  English  Constitution  h^ 
evidently  supplied  a  want.  ....  The  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hesitation  in 
sayine  that  it  is  a  thoroughly  good  and  useful  work." — Spectator, 

'*  We  think  Mr.  T:MweTl*Lanc;mead  may  be  congratulated  upon  having  compiled  an  elementary  work  of 
conspicuous  merit." — Pall  Man  Gtstette. 

"  For  students  of  history  we  do  not  know  any  work  which  we  could  more  thoroughly  recommend." — Law 
Times. 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and  law." — Gloie, 

"  The  volume  on  English  Constitutional  Hbtory,  by  Mr.  Taswell-Laqgmead,  is  exactly  what  such  a 
history  shoald  he."—Siandard. 

"  As  a  text'book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete  yimrk,"—^LawyourMal, 

"  Mr.  Taswell-Langmead  has  thoroughly  g^rasped  the  bearings  of  his  subject.     It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history— parliamentary  gDveinment— that  die  work  exhibits  it* 
great  8uperi<»ity  over  its  rivals.'* — Academy. 
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Seventh  Edition,  in  8to,  price  25/.,  doth, 

THE   PRINCIPLES  OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By   EDMUND    H.    T.    SNELL. 

or  THX  MIDDLE  TBMPLB,  BARRISTXR-AT^LAW. 

SEVENTH  EDITION. 
TO   WHICH    IS   ADDED 

AN    EPITOME   OF   THE   EQUITY   PRACTICE. 

FOURTH   EDITION. 

By  ARCHIBALD  BROWN,  M.A-,  Edin.  &  Oxon.,  &  B.CL.  Oxon., 

OF  THE  MIDDLE   TEMPLE,    BARRISTBR-AT-LAW  ;    AUTHOR  OF    "a   NEW  LAW   DICTIONARY," 
*'aN  analysis  of  SAVICNY  on  OBLIGATIONS,''  AND  THE  '*  LAW  OF  FIXTURES." 


REVIEWS. 

"  On  the  whole  we  are  convinced  that  the  Sixth  Edition  or  Snell's  Equity  is  destined  to  be  as  hifhly 
thong^ht  of  as  its  predecessors,  as  it  is,  in  our  opinion,  out  and  out  the  best  work  on  the  snbject  with  wtikh 
it  Aea\s:'—Gi6s0H'M  Law  Notes. 

**  Rarely  has  a  text-book  attained  more  complete  and  rapid  success  than  Snell's  '  Principles  of  Equity,' 
of  which  a  fifth  edition  has  just  been  issued." — Law  Times, 


I 


*'  Seldom  does  it  happen  that  a  work  sectuKes  so  great  a  reputation  as  this  book,  and  to  Mr.  Brown  b 
due  the  credit  of  keeping  it  up  with  the  times.  ...»  It  is  certainly  the  most  comprehensive  as  well  aa 
the  beat  work  on  Equity  Jurisprudence  in  existence."— Oj^n/  and  Cambridge  Undergraduates^  JamnuLL 

I'  The  changes  introduced  by  the  Judicature  Acts  have  been  well  and  fully  explained  by  the  preaeat 
edition  of  Mr.  Snell's  treatise,  and  everything  necessary  in  the  way  of  revision  has  been  conacientioasly 
accompluhed.  We  perceive  the  fruitful  impress  of  the  '  amending  band '  in  every  page;  the  results  of 
the  decisions  under  tne  new  system  have  been  carefully  explained,  and  engrafted  into  the  original  text ; 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  Brovm,  has  prxsved  the  fallac>'^of  Bentham's  desotption  of 
Eauity  as  '  that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  is  able  to 
delineate.'  "—Irish  Law  Times, 


"  IVe  know  of  no  better  introduction  to  the  Principles  of  Equity.^ — 
Canada  Law  Journal. 

"  Within  the  ten  years  which  have  elapsed  since  the  appearance  of  the  first  edition  of  this  work,  its 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  by  students,  tutors,  and  pfactitioners* 
as  the  best  elementary  treatise  on  the  important  and  difficult  branch  of  the  law  which  forms  its  subject." 
— Law  Magazin£  and  Review. 

In  8vo,  price  2J.,  sewed. 

QUESTIONS    ON    EQUITY. 

FOR    STUDENTS   PREPARING    FOR    EXAMINATION: 

FOUNDED  ON  THE  SEVENTH   EDITION  OF 

SNELL'S  "PRINCIPLES   OF  EQUITY.*' 
By  W.   T.   WAITE, 

SARRISTER-AT-LAW,   HOLT  SCHOLAR  OF  THE   HONOURABLE  SOCIETY  OF  GRAV's  INN. 


In  8vo,  price  6s. ,  cloth  limp, 

AN   ANALYSIS  OF  SNELL'S    PRINCIPLES   OF 

EQUITY.     With  Notes  thereon.     By  E.  E.  Blyth,  LL.B.,  B.A.,  Solicitor. 
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Second  Edition,  in  one  volume,  8vo,  price  i&r.  cloth, 

PRINCIPLES  OF   CONVEYANCING. 

AN  ELEAfENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 

« 

By   HENRY   C.    DEANE. 

OF  Lincoln's  inn,  barrister- at- law,  sometime  lecturer  to  the  incorporated  law  society 

OF  THE  UNITED  KINGDOM. 

**  We  hope  to  see  this  book,  like  SnelVs  Equity,  a  standard  cleus-hook  in  all  Law  Schools 
where  English  law  is  taught" — Canada  Law  Journal. 

"  In  the  parts  which  have  been  re-written,  Mr. 
Deane  has  preserved  the  same  pleasant  style  marked 
by  simplicity  and  lucidity  whKh  distinguished  his 
first  edition.  After  '  Williams  on  Real  Property, 
there  is  no  book  which  we  should  so  strongly 
recommend  to  the  student  entering^  upon  Real  Pro- 
perty Law  as  Mr.  Deane's  '  Prinaples  of  Convey- 
ancing,' and  the  high  character  which  the  first 
edition  attained  has  been  fully  kept  up  in  this 
second." — Law  youmal. 


"  We  like  the  work,  it  is  well  written  and  is  an 
excellent  student's  book,  and  being  onljr  just  pub- 
lished, it  has  the  great  advantage  of  having  in  it  all 
the  recent  important  enactments  relating  to  convey- 
ancing. It  possesses  also  an  excellent  index." — 
Laiv  Students'  yonnuiL 

"  Will  be  found  of  great  a<e  to  students  entering 
upon  the  difficulties  of  Real  Property  Law.  It  has 
an  tmusually  exhaiLstive  index  covering  some  fifty 
pages." — Law  Timet. 


Third  Edition,  in  8vo,  price  lox.  6(/.,  cloth, 

A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOa    THE    USE    OF  STUDENTS. 

By  EUSTACE  SMITH, 

OF  THE  INNER  TEMPLE ;  AUTHOR  OF   "a  SUUlfARV  OF  COMPANY  LAW." 

''The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject." — Solicitcf^s^ourMoL 
"  It  is  however,  in  onr  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 
student  who  is  taking  up  Admiralty  Law  at  the  Final." — Lanu  Student^  JoumaL 


every  i 


"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass.  The 
present  work  will  doubtless  be  received  with  satisfaction  eoual  to  that  with  which  his  previoos  '  Somnuury ' 
nas  been  xcutU*'— Oxford  and  Cambridge  Undergraduates  youmeU, 

Second  Edition,  in  8vo,  pdce  71.,  cloth, 
A   SUMMARY   OF   THE 

LAI  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF  STUDENTS. 
By   EUSTACE  SMITH, 

OF  THE  INNER  TEMPLE',  AUTHOR  OF   "a  SUMMARY  OF  COMPANY  LAW,**  AND   "a  SUMMARY  OF 

THE  LAW  AND  PRACTICE  IN  ADMIRALTY." 

"  His  object  has  been,  as  he  tells  us  in  hb  ptefaoe,  to^  give  the  student  and  general  reader  a  &ir  otitline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  by 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  rtgulated.  We  think  the  book  well 
fulfils  its  objecL  Its  valoe  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
containued  in  it." — Bar  Examination  JourMai. 


Second  Edition,  in  8vo,  price  7j.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE, 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION. 
By   J.    CARTER    HARRISON,    SOLICITOR. 

*'  The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  great  assistano 
students."— Zitw  Students'  Journtd, 


<( 


l> 


E?ITOMBS  OF  LEADING  CASES,"  AND  OTHER  WORKS. 


"The  present  edition  of  this  elementa&y  treatise  has  been  in  general  edited  with  praise- 
worthy care.  The  provisions  of  the  statutes  affecting  the  subjects  discussed,  which  have 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  summarised,  and  the  efiect 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful ;  the  leadii^ 
principles  are  clearly  brought  out,  and  very  judidonsly  illustrated/' — SolicUors*  yoatmai. 

'*  The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elementary 
works  for  Law  Students  that  has  been  published.'* — Law  Times, 

"  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermanr's  very  useful  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition.** — 
Z4rw  Magatine. 

**  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermanr's  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Zmw  Journal. 

**  Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  Bsculty 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his  '  Principles  of  the  Common  Law '  especially  di^lays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  taken  to  insure  thorough  accuracy,  while  inchidin^  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  that 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  ^M' English  and  Irish.'* 
— /mA  Law  Times, 

"  This  vforkf  the  author  tells  us  in  his  Preface^  is  written  mainly  ttnth  a  view  to  tA€ 
examinations  of  the  Incorporated  Law  Society  ;  but  we  think  it  is  likely  to  eUtain  a  vnd^r 
usefulness.  It  seems^  so  far  as  we  can  judge  from  the  parts  we  have  exetmined^  U>  bt  a. 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  readable  ;  and 
not  only  students,  but  many  practitioners  and  the  public  might  benefit  by  a  perusal  of  i£s 
pages,** — Solicitors'  Journal. 
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Third  Edition.    In  one  volume,  8vo,  price  aof.,  cloth, 

PRINCIPLES  OF  THE  GOIHON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION.       \ 

THIRD   EDITION. 


By  JOHN  INDERMAUR,  Solicitor, 

author  of  ''a  manual  of  the  practice  of  the  supreme  court," 
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Third  Edition,  in  8vo,  price  I2J.,  clothy 

A  liHUAL  OF  THE  PRACTICE  OF  THE  SUPBEME  COURT  OF  JPICATDRE, 

In  the  Queen's  Bench  and  Chancery  Divisions.     Adapted  to  the  New  Rules  of 
Practice,  1883.      Intended  for  the  use  of  Students. 

By  John  Indermavr,  Solicitor. 

*'  The  second  edition  has  followed  quickly  upon  the  first,  which  was  pubh'shed  in  1878.  This  fact  affords 
good  evidence  that  the  book  has  teen  found  useful.  It  contains  soffident  information  to  enable  the 
student  who  masters  the  contents  to  turn  to  the  standard  works  on  practice  with  advantage."— Zaw  Time*. 

"  This  is  a  very  useful  student's  book.  It  u  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  details.  The  portion  relating  to  the  Chancery  Division  forms  an 
excellent  introduction  to  tlw  elements  of  the  practice,  and  may  be  advantageously  used,  not  only  by 
articled  clerks,  but  also  by  pupils  entering  the  chambers  of  equity  drafUmen." — Solicitors*  yourttal. 

Fifth  Edition,  in  8vo,  price  &r.,  cloth, 

AN    EPITOME   OF  LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."    By  John  Indermaur, 
Solicitor  (Clifibrd*s  Inn  Prizeman,  Michaelmas  Term,  1872). 

"  We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases,*  by  Mr.  Inder- 
maar.  Solicitor.    The  first  edition  of  this  work  was  published  in  February,  187-5,  the  second  in  April,  1874 
and  now  we  have  a  third  edition  dated  September,  1875.    No  better  proof  of  the  value  of  this  book  can  be 
fiimished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition."— Za«f  yourruU, 

Fifth  Edition,  in  8vo,  price  6;.,  cloth, 

AN  EPITOIE  OF  LEADING  CONYETANCING  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,  Solicitor,  Author  of  *'  An  Epitome  of  Leading 

Common  Law  Cases.'' 

"  We  have  redfcived  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancing and  Equity  Cases.    The  work  is  very  well  done." — Law  Times. 

"Tne  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  whom  it  is  especially 
intended.    Mr.  Indermatur  vrill  soon  be  known  as  the  *  Students'  Friend.' " — Canada  Law  Jourtuu. 

Fourth  Edition,  in  8vo,  price  5^.  6a.,  cloth, 

SELF-PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING  A   COMPLETE    COURSE   OF    STUDY,   WITH  STATUTES, 

CASES  AND  QUESTIONS; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John*  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  Vhole  period  from  the  intermediate 
examination  to  the  final.  His  advice  is  practical  and  sensible :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  carry  nim  through  the  final  examination."— 6'i7/AaV(7rr'  youmai. 

"  This  book  contains  recommendations  as  to  how  a  oomfdete  coune  of  study  for  the  above  examination 
should  be  carried  out,  vrith  reference  to  the  partictilar  books  to  be  read  uriatim.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  track  in  his  reading,  and  that  anyone  of  ordinarv 
ability,  who  follows  the  course  set  out  by  Mr.  Indennaur,  ought  to  pass  with  great  credit." — Law  Jonnial. 

Third  Edition,  in  8vo,  price  7^.,  cloth, 

SELF  •  PREPASATIOM   FOR  THE   IHTERlEDIiTE    EXAMINATION, 

As  it  at  present  exists  on  Stephen's  Commentaries.  Containing  a  complete  course  of 
Study,  with  Statutes,  Questions,  and  Advice  as  to  portions  of  the  book  which  may 
be  omitted,  and  of  portions  to  which  special  attention  should  be  given  ;  also  the 
whole  of  the  Questions  and  Answers  at  the  Intermediate  Examinations  which 
have  at  present  been  held  on  Stephen's  Commentaries,  and  intended  for  the  use  of 
all  Articled  Clerks  who  have  not  yet  passed  the  Intermediate  Examination.  By 
John  Indermaur,  Author  of  **  Principles  of  Common  Law,"  and  other  works. 

In  8vo,  1875,  price  dr.,  cloth, 

THE    STUDENTS'    GUIDE    TO    THE   JUDICATURE   ACTS 

AND  THE  RULES  THEREUNDER: 
Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indermaur,  Solicitor. 


26  WORKS  FOR   LAW  STUDENTS, 

Fourth  Edition,  in  Crown  8vo,  price  &r.  6(/.,  cloth, 

A   SHORT   EPITOME   OF  THE  PRINCIPAL 

STATUTES  RELATING  TO  CONVEYANCING,  extending 

FROM  13  Edw.  I.  TO  THE  End  OF  48  VICTORIA,  Cap.  4.  Intended  for  the  Use 
of  Studenu  and  Practitioners.  Fourth  Edition,  Enlarged  By  George  Nichols 
Marcy,  of  Lincoln's  Inn,  Barrister-at-Law. 


Second  Edition.     In  8vo,  price  261.,  cloth, 

A    NEW    LAW    DICTIONARY, 

AND    INSTITUTE    OF    THE    WHOLE    LAW; 

EMBRACING   FRENCH   AND   LATIN   TERMS  AND   REFERENCES  TO  THB 

AUTHORITIES,  CASES,  AND   STATUTES. 

SECOND  EDITION^  revistd  throughout^  and  considerably  enlargtd. 

By    ARCHIBALD    BROWN, 

M.A.  EDIM.  AND  OXON.,  AXD  B.C.L.  OXON.,  OP  THB  MIDDLB  TSMPLK,  BAKRISTBR-AT-LAW ;  AUTHOR  OT 
THB  "law  of   FIXTL-RES,"    "ANALYSIS  OF  SAVIGNV'S  OBUCATIONS  IN   ROMAN   JLAW,'     ETC 


Reviews  of  the  Second  Edition. 

**  So  far  as  we  have  beat  able  ^0  examine  the  rvorh,  it  seems  to  have  been  most  carefitUy 
and  accurately  executed^  the  present  Edition^  besides  containing  much  netu  matter,  kaxfing 
been  thoroughly  revised  in  consequence  of  the  recent  changes  in  the  law  ;  attd  we  have  no 
doubt  whatever  that  it  will  be  found  extrenuly  useful^  not  only  to  students  and  practittMurs, 
but  to  public  men,  and  tiun  ojf  letters,'''' — Irish  Law  Times. 

^^  Mr.  Brown  has  revised  his  Dictionary,  and  adapted  it  to  the  changes  effected  by  the 
Judicature  Acts,  afid  it  now  constitutes  a  very  useful  work  to  put  into  the  hands  efany 
student  or  articled  clerk,  and  a  work  which  the  practitioner  will  find  of  value  for  reference^  " 
— Solicitors*  Journal, 

**  //  will  prove  a  reliable  guide  to  Icnu  students,  and  a  hastdy  book  of  reference  for 
practitiofurs,"-^l.K^  Times. 


In  Royal  8vo.,  price  y.,  cloth, 

ANALYTICAL  TABLES 

OF 

THE   LAW   OF   REAL   PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-Law. 

CONTENTS. 

Tadle     I.    Tenures.  Table       V.    Uses. 

y,         VI.    Acquisition  of  Estate*  in  land  of 


„       11.     Estates,    according    to    quantity   of 

Tenants'  Interest. 
f.     III.    Estates,  according   to  the   time    at 

whlcn  the  Interest  is  to  be  enjoyed. 
„      IV.     Estates,  according  to  the  number  and 

connection  of  the  Tenants. 


freehold  tenure. 
„        VII.     Incorporeal  Hereditaments. 


•I 


VIII.    Incorporeal  HerediLaments. 


"  Great  care  and  considerable  skill  have  been  idiown  in  the  compilation  of  these  tables,  wludi  wilt  be 
found  of  much  service  to  students  of  the  I^w  of  Real  Property."— Z«w  Timts. 


WORKS  FOR   LAW  STUDENTS.  27 

Third  Edition,  in  8vo,  price  2Qr.,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  UI. 

INTENDED  AS  A  LUCID  EXPOSITION  OF   THE  SUBJECT  FOR 
THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    SEYMOUR    F.   HARRIS,  B.C.L.,   M.A.   (Oxon.), 

AUTHOR  OP  *'a  concise  DIGEST  QF  THE  INSTITUTES  OF  GAIUS  AND  JUSTINIAN'.** 

THIRD  EDITION. 

Revised  by  the  Author  and  AVIET  AGABEG,   of  the  Inner  Temple, 

Bariistepat-Law. 


REVIEWS. 
•*  Tht  fcaiourabU  ophtioH  we  expressed  of  the  first  edition  of  this  work  appears  to  have 
been  justified  by  the  reception  it  has  nut  with.  Losing  through  this  mw  EdiHoH^  we  see 
no  reason  to  modify  the  praise  we  bestowed  ott  the  forttur  Edition.  The  recent  cases  have 
been  added  and  the  provisions  of  the  Summary  Jurisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictiotis.  The  book  is  one  of  the  best  manutUs  of  Crimincd  Law 
for  the  student.** — SOLICITORS*  Journal. 

**  Tliere  is  no  lack  of  Works  on  Crimifuxl  Law,  but  there  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr.  Seymour  Harris  has  sufd>lied.  Accustonud,  by  his  previous 
IcUfours,  to  tht  tcuk  of  ancUysing  t/u  law,  Mr,  Harris  has  brought  to  becw  upon  his  present 
work  qualifications  well  adapted  to  secure  tlu  successful  accomplishment  of  the  object  which 
he  liad  set  before  him.  That  object  is  ttot  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr,  Harris  hcu  ^"oduced 
a  clear  and  convenient  Epitome  of  the  Laio.  A  noticeable  fecUure  of  Mr.  Harrises  work, 
ivhich  is  likely  to  prove  of  cusistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  inflicted,  together  with  a  reference  to  the  .pages  where  a  Statement  of  the  Law  will  be 
fouttd.—X,K^  Magazine  and  Review. 

"  This  work  purports  to  contain '  a  concise  exposition  of  the  nature  of  crime,  the  various  offences  punish- 
able by  the  En^^lisn  law,  the  law  of  criminal  procedure,  and  the  law  of  summarv  convictions,'  with  tables 
of  offences,  punishments,  and  statutes.  The  work  is  divided  into  four  books.  Book  L  treats  of  crime,  its 
divisions  and  essentials ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and  accessories. 
Book  IL  deals  with  offences  of  a  ];)ubtic  nature  ;  offences  agayist  private  persons ;  ana  offences  against  the 
property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
consistently  with  a  proper  explanation  of  the  le^I  characteristics  of  the  several  offences.  Book  IIL 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to  punishment,  lliis  part  of  the  work  is  extremely  well  done,  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  mind  ot  the  uninitiated. 
Hook  1 V.  contains  a  short  sketch  of  *  tumniary  convictions  before  magutrates  out  of  quarter  sessions.'  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  is  a  very  fiUl  index.  Altogether  we 
must  congratulate  Mr.  Harris  on  his  adventure." — Ltnv  Journal. 

^^  Mr,  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  fueded  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appearatue 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  has  shown  an 
ability  of  omission  which  is  a  good  test  of  skill,  and  from  the  overwhelming  mass  of  tlu 
crimincd  law  he  has  discreetly  selected  just  so  much  only  as  a  leartur  needs  to  know,  and 
has  presented  it  in  terms  which  render  tt  capcUfle  of  being  easily  taken  into  the  mind.  The 
first  hcdfofthe  volume  is  devoted  to  indictcdfle  offences,  which  are  defined  and  explained  in 
succinct  terms  ;  the  second  hcdf  treats  of  the  prevention  of  offences,  the  courts  of  criminal 
jurisdiction,  arrest,  preliminary  proceedings  before  magistrcUes,  and  modes  of  prosecuting 
and  trial ;  and  a  brief  epitome  of  the  laws  of  evidence,  proceedings  after  trial,  and  summary 
convictiotis,  with  a  table  of  offetices,  complete  the  book.  The  part  on  procedure  unit  be 
found  particularly  useful.  Few  young  counsel,  on  their  first  appearance  at  sessions,  have 
more  titan  a  loose  and  general  notion  of  the  manner  in  which  a  trial  is  conducted,  cutd  often 
commit  blunders  which,  although  trifling  in  kind,  are  nevertheless  seriously  discouraging 
and  annoying  to  themselves  at  the  outset  of  their  career.  From  even  such  a  blunder  as  that 
of  mistctking  the  order  in  which  the  speeches  are  made  and  witnesses  examined  they  may 
be  saved  by  the  table  of  instructions  given  here.'^ — ^Solicitors'  Journal. 
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In  one  volume,  8to,  price  25/.,  doth, 
AN  ESSAY  ON 

THE  RIGHTS  OF  THE  CROWN 

AND  THE  PRIVILEGES  OF  THE  SUBJECT 

IN   THE    SEA   SHORES   OF   THE    REALM.  • 
By    ROBERT    GREAM    HALL, 

OF  Lincoln's  inn,  barrister- at-law.' 

SECOND    EDITION. 

Revised  and  Corrected,  together  with  extensive  Annotations,  and 
References  to  the  later  Authorities  in  England,  Scotland, 

Ireland,  and  the  United  States. 

By    RICHARD    LOVELAND    LOVELAND, 

OF  THB  INNER  TEMPLE,    BARRISTSR-AT-LAW. 


"This  U  an  interesting  and  valaable  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  diere  is  no  great  inducement  for  a  legal 
writer  to  take  up,  ....  Mr.  Hall,  whose  first 
edition  was  issued  in  1830,  was  a  writer  of  consider, 
able  power  and  method.  Mr.  Loveland's  editine 
reflects  the  valuable  qualities  of  the  '  Essay '  itself. 
He  has  done  his  work  without  pretenMon,  but  in  a 
solid  and  efficient  manner.  The  '  Summary  of  Con- 
tents' gives  an  admirable  epitome  of  the  chief 
points  discuased  in  the  '  Essay,'  and  indeed,  in 
some  twenty  propositions,  supphes  a  useful  outline 
of  the  whole  law.  Recent  c.i<(es  are  noted  at  the 
foot  of  each  pa^e  with  great  care  and  accuracy, 
while  an  Appendix  contains  much  val^ble  matter ; 
including  lx>rd  Hale's  treatise  De  Jure  Maris^ 
about  which  there  has  been  so  much  controversy, 
and  Seijeant  Merewether's  learned  argument  on 
the  rights  in  the  river  Thames.  The  book  will,  we 
think,  take  its  place  as  the  modem  authority  on  the 
subject." — Lmu  Jpumal. 

''The  treatise,  as  oririnally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 


necessary  to  supplement  it  so  largely  by  referer  -r 
to  cases  since  aecided.  A  tempting  opportuc.ry 
was,  therefore,  offered  to  an  tntellif  em  editor  lo 
supply  this  defect  in  the  work,  axxl  Mr.  Lci\-cLu^< 
has  seised  it,  and  proved  his  capacity  in  a  ver, 
majrked  manner,  hs  very  good  specimens  orann>> 
tation,  showing  clear  Judgment  in  selection,  we  ma-. 
refer  to  the  subject  of  alluvion  at  page  109,  ajni  t>--. 
rights  of  fishery  at  page  5a  At  tne  latter  place  hr 
begins  his  notes  bv  stating  under  what  exprevuc-'"^ 
a  '  several  fishery  has  been  held  to  pass;,  procee<J- 
ing  subsequently  to  the  evidence  wh^  is  sufficWrr : 
to  support  a  claim  to  ownership  of  a  fiiUiery.  1 V 
important  question  under  what  circunstan.  c^- 
property  can  be  acquired  in  the  soil  between  hi,;b 
and  low  water  mark  is  lucidly  discussed  at  page  77. 
whilst  at  page  8z  we  find  a  pregnant  note  on  t -)« 
propertv  of  a  grantee  of  wreck  in  goods  stracccu 
within  hb  liberty. 

"We  think  we  can  promise  Mr.  LordAnd  tVe 
reward  for  which  alone  lie  says  he  look» — ^that  th  U 
edition  of  Hall's  Eoay  wilt  prove  a  toioa  decic*e> 
assistance  to  those  engaged  in  cases  relating  to  tbe 
foteshoret  of  the  country."— Z^n/  Timet, 


**  The  entire  book  is  masterly. ^^ — ^Albany  Law  Journal, 

In  one  volume,  8vo,  price  I2J.,  cloth, 
A  TREATISE  ON   THE  LAW  RELATING  TO  THE 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COURSES ; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers 

Pollution. 


By  CLEMENT  HIGGINS,   M.A.,  F.C.S., 


OF  THE  INNER  TEMPLE,  BARRISTER- AT- LAW 


"  .\s  a  compendium  of  the  law  upon  a 
and  rather  lintricate  subject,  this  treatise 
prove  of  great 


special 
cannot 
but  prove  of  great  practical  value^  and  more 
especially  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Preventive  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  broughL"  — /nlsA  Law 
Times, 

"  We  can  recommend  Mr.  Htggins'  Manual  as 
the  best  guide  we  possess." — Pnhlic  Health, 

"County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgins 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  Subject.  Mr.  Higgins  has 
accomplii^ed  a  work  for  which  he  will  readily  be 
recognued  as  having  special  fitness,  on  account  of 


scientific 


his  practical  acquaintance  both  with  the 
and  the  legal  aspects  of  his  subject." — . 
sine  and  Aevierv. 

"The  volume  is  very  carefully  anvnged  tbroniph- 
out.  and  will  prove  or  great  utility  both  to  miners 
and  to  owners  of  land  on  the  bomks  <^  ri'wrsi.'* — 
The  Mining  Jctinuii, 

"Mr.  Higgins  writes  tersely  and  clearly,  vrhile 
his  facts  ate  so  well  arranged  that  it  is  a  pleasiiK 
to  refer  to  his  book  for  information ;  and  attoeether 
the  work  is  one  which  will  be  found  very  useful  by 
all  interested  in  the  subject  to  which  it  relates. " — 
Enrituer, 

*  A  compact  and  convenient  manna!  of  the  law 
on   the  subject  to  which  it  lelates." — 
y»umal. 
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In  8vo,  Fourth  Edition,  price  25s.,  cloth, 

MAYNE'S     TREATISE 


ON 

THE    LAW    OF    DAMAGES. 

FOURTH    EDITION. 

BY 

JOHND.      MAYNE, 

OP  THB  INNER  TEMPLE,   BARRISTBS-AT-LAW  ; 

AND 

LUMLEY     SMITH, 

OP  THE  INNER  TEMPUE,  Q.C 

"  Few  books  have  been  better  kept  up  to  the  current  law  than  this  treatise.  The  earlier  part 
of  the  book  was  remodeUed  in  the  last  edition,  and  in  the  present  edition  the  chapter  on 
Penalties  and  Liquidated  Damages  has  been  re-written,  no  doubt  in  consequence  of,  or  with 
regard  to,  the  elaborate  and  exhaustive  judgment  df  the  late  Master  of  the  Rolls  in  Wallis  v. 
Smith  (3 1  W.  R.  214  ;  L.  R.  31  Ch.  D.  243. )  The  treatment  of  the  subject  by  the  authors  is 
admirably  dear  and  concise.  Upon  the  point  involved  in  Wallis  v.  Smith  they  say  '  The 
result  is  that  an  agreement  with  various  covenants  of  different  importance  is  not  to  be  governed 
by  any  inflexible  nile  peculiar  to  itself,  but  is  to  be  dealt  with  as  coming  under  the  general  rule, 
that  the  intention  of  the  parties  themselves  is  to  be  considered.  If  they  have  said  that  in  the 
case  of  any  breach  a  fixed  sum  is  to  be  paid,  then  they  will  be  kept  to  their  agreement,  unless 
it  would  lead  to  such  an  absurdity  or  injustice  that  it  must  be  assumed  that  they  did  not  mean 
what  they  said.'  This  is  a  very  fair  summary  of  the  judgments  in  Wallis  v.  Smith,  especially 
of  that  of  Lord  justice  Cotton  ;  and  it  supplies  the  nearest  approach  which  can  be  given  at 
present  to  a  rule  for  practical  guidance.  We  can  heartily  commend  this  as  a  carefully  edited 
edition  of  a  thoroughly  good  book." — Solicitors'  JoumaU 

"  The  editors  have,  with  their  well-known  care,  eliminated  much  obsolete  matter,  and  revised 
and  corrected  the  text  in  accordance  with  the  recent  changes  in  procedure  and  legislation.  The 
chapter  on  penalties  and  liquidated  damages  has  been  to  a  great  extent  re-written,  and  a  new 
chapter  has  been  added  on  breach  of  statutory  obligations.  As  of  former  editions  of  this  valua- 
ble  work,  we  can  but  speak  of  it  with  strong  commendation  as  a  most  reliable  authority  on  a 
very  important  branch  of  our  law — the  Right  to  Damages  as  the  result  of  an  Action  at  Law." 
— Lata  Journal, 

**  During  the  twenty-two  years  which  have  elapsed  sinct  the  publication  of  this  well-known 

work,  its  reputation  has  been  steadily  growing,  and  it  has  long  since  become  the  recognised 

authoi^y  on  the  important  subject  of  which  it  treats  J*^ — Law  Magazine  and  Review. 

what  the  facts  proved  io  their  judgment  required. 
And,  according  to  the  better  opinion  they  maygi^^e 
damages  'for  example's  sake,'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive'  or 
'exemplary'  damages  cannot,  except  in  very  rare 
cases,  be  awarded,  but  must  be  limited,  as  in  con- 
tract, to  the  actnal  harm  sustained. 

"  It  is  needless  to  conunent  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made.  I'he  editors  modestly  express  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  wc  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omisnon  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised." 
Solicitors'  Journal. 

**  This  text-book  is  so  well  known,  not  only  as  the  highest  authority  on  the  subject  treated 

of,  but  as  one  of  the  best  text-books  ever  written,  that  it  would  be  idle  for  us  to  speak  of  it 

in  the  words  of  commendation  that  it  deserves.     It  is  a  work  that  no  practising  lawyer  can 

do  without."'~CAVADA  Law  Journal. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Lumley  Smith,  the  editw  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lamley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  the  same  ume  the  book  has  doubtless  been 
improved  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  revrritten. 

"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  bv  any  princi- 
ples at  all.  In  actions  for  injuries  to  the  person  or 
reputation,  for  example,  a  judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 
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In  8vo,  price  2f.,  sewed, 

TABLE  of  the  FOBEIQIT  MEBOMTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
Lyon-Caen,  Professeur  agr^^  k  la  Faculty  de  Droit  de  Paris ;  Plrofesenr  i 
I'Ecole  libre  des  Sciences  politiques.  Translated  by  Napoleon  Akgles, 
Solicitor,  Paris. 


In  one  volume,  demy  8vo,  price  lor.  6^.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Uw. 


"  We  have  no  hesitation  in  saying  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  library  of  either  the  merchant  or  the  lawjrer." 
— Solicitors'  Journal. 

We  have,  indeed,  met  with  few  woricft  which  so 


i( 


successfully  surmoant  the  difficoldea  in  the  way  of 
this  arduous  undertaking  as  the  one  befisre  ns  ;  far 
the  languafpe  Is  well  chosen,  it  is  exhaustive  of  the 
law,  and  ts  syatematised  with  gxcac  method." — 
Amtricmn.  Law  Rrtfiew. 


In  8yo,  price  lOtr.  6i/.,  cloth, 
A   REPORT   OF   THE   CASE   OF 

THE   QUEEN  )i.  GURNEY  AND  OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  the  Doctrine  of  Com- 
mercial Fraud.     By  w.  F.  Finlason,  Barrister-at-Law. 

"It  will  probably  be  a  very  long  time  before  the  I  duty  was  discharged,  and  notlung  ooold  be 
prosecution  of  the  Ovcrend  and  Gumey  directors  is 
forgotten.  It  remains  as  an  example,  and  a  I^al 
precedent  of  considerable  value.  It  involved  the 
immensely  important  question  where  innocent  mis* 
lepresenution  ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"  All  who  perused  the  report  of  this  case  in  the 
columns  cH  the  Times  must  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


natural  than  that  the  reporter  diould  publish  a 
separate  report  in  book  form.  This  has  t>een  done, 
anid  Mr.  Finlason  introduces  the  report  by  ocse 
hundred  pages  of  dissertation  on  the  general  law. 
To  this  we  Miall  proceed  to  refer,  simply  rennridag, 
before  doing  so»  that  the  charge  to  the  jury  has 
been  carefuUy  revised  by  the  Lord  Chief  Justice." 
— Law  Times, 


i2mo,  price  lar.  6k^,  cloth, 

i  TREATISE  OK  THE  GAME  U¥S  OF  ENGIiHD  m  WILES : 

Including  Introduction,  Statutes,  Explanatc^  Notes,  Cases,  and  Index.  By  Tohn 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  whidh  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmorr 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 

In  royal  8vo,  price  lOf.  6(/.,  cloth, 

THE  PRACTICE  OF  EQUITT  BT  WAT  OF  BEYIYOR  AID  SUPPLEHEHT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LOFTUS  LEIGH  PEMBERTON,  of  the  Chancery  Registrar's  OflSce. 

"  Mr.  Pemberton  has,  with  great  care,  brought       will  probably  be  applied  to  future  cases." — S^ii- 
together  and  classified  all  these  conflicting  cases,       eitors'  JounuU. 
and  has,  as  far  as  may  be,  deduced  principles  which 

In  8vo,  price  5^.,  cloth, 

THE    LAW    OF    PRIORITY. 

A  Concise  View  op  the  Law  relating  to  Priority  of  Incumbrancks 

AND  OF  OTHER  RIGHTS  IN  PROPERTY. 

By  W.  G.  ROBINSON,  M.A.,  Barrister-at-Law. 

"  Mr.  Robinson's  book  ma]^  be  recommended  to    t    tioner  with  a  useful  supplement  to  larger 
the  advanced  student,  and  will  furnish  the  practi-    |    complete  wo>ks."'-.^#«&xi!#r«*  ypmmmL 
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In  crown  8vo,  price  i6x.,  cloth, 

A  MANUAL  OF  THE  PRACTICE  OF  PARLIA- 
MENTARY ELECTIONS  THROUGHOUT  GREAT  BRITAIN  AND 
IRELAND.  Comprising  the  Duties  of  Returning  Officers  and  their  Deputies, 
Town  Clerks,  Agents,  foll-Cleiks,  &c.,  and  the  Law  of  Election  Expenses, 
Corrupt  Practices,  and  illegal  Payments.  With  an  Appendix  of  Statutes,  and  an 
Index.  By  Henry  Jeffreys  Busmby,  Esq.,  one  of  the  Metropolitan  Police 
Magistrates,  sometime  Recorder  of  Colchester. — Fifth  Edition.  Adapted  to  and 
embodying  the  recent  changes  in  the  Law,  including  the  Ballot  Act,  the  Instruc- 
tions to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office, 
and  the  whole  of  the  Statute  Law  relating  to  the  subject.  Edited  by  Henry 
Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law, 


"  We  have  just  received  at  a  very  opportune 
moment  the  new  edition  of  this  useful  work.  We 
need  only  say  that  those  who  have  to  do  with 
elections  will  find  *  Bushby's  Manual '  replete  with 
information  and  trustwortny,  and  that  Mr.  Hard- 
castle has  incorporated  all  the  recent  changes  of 
the  law.'*— Zaw  Jounutl. 

*'Asfaras  we  can  judge,  Mr.  Hardcastle,  who 


is  known  as  one  of  the  joint  editors  of  (XMalley 
and  Hardcastle's  Election  Reports,  has  done  his 

work  well. For  practical  purposes,  as 

a  handy  manual,  we  can  recommexul  the  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  otncers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work."-nS'0&*- 
citors*  y<mmai. 


Tliird  Edition^  in  crown  8vo,  price   ^.,  cloth, 

THE  LAW  AND  PEAOTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Acts,  the  Corrupt  and 
Illegal  Practices  Prevention  Acts,  the  General  Rules  of  Procedure  made  by  the 
Election  Judges  in  England,  Scotland,  and  Ireland,  Forms  of  Petitions,  &c. 
Third  Edition.    By  Henry  Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 

'*  Mr.  Hardcastle  gives  us  an  original  treatise 
with  foot  notes,^  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 

?iiide.  Beginning  with  the  effect  of  the  Election 
etitions  Act,  1868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mooe  of 
treating  the  subject  of '  particulars  *  will  be  found 


extremely  useful)  and  he  gives  all  the  law  and 
practice  m  a  very  small  compass.  In  an  Appendix 
is  supplied  the  Act  and  the  Rules.  We  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
pedtiooa." — l^ma  Timts. 


Now  ready,  Vols.  I.,  II.,  &  HI.,  price  731. ;  and  Vol.  IV.,  Pu.  I.  &  IL,  price  5^. 
REPORTS    OF    THE    DECISIONS    OF    THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO   THE   PARLIAMENTARY  ELECTIONS   ACT,    1868. 
By  EDWARD  LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE. 

In  8vo,  price  I2x.,  cloth, 

THE    LAW    OF    FIXTURES, 

IN  THE  PRINCIPAL  RELATION  OP 

LANDLORD      AND      TENANT, 

AND  IN  ALL  OTHER  OR  GENERAL  RELATIONS. 

FOURTH  EDITION. 
By   ARCHIBALD    BROWN,   M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon., 

OF  THE  MIDDLE  TEMPLE,    BARRISTEK-AT-LAW. 

new  edition,  and  we  have  not  space  for  further 
remarks  on  the  book  itself:  but  we  may  observe 
that  the  particular  circumstances  of  the  cases  cited 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  the  judges, 
at  the  same  time  the  author  has  not  spared  to  deduce 
hu  own  observations,  and  the  treatise  is  commend- 
able as  well  for  originality  as  for  laboriousness." 
— Lmw  JoumaL 


"The  author  tells  ns  that  every  endeavour  has 
been  made  to  make  this  Edition  as  complete  as 
pcMsible.  We  think  he  has  been  very  successful. 
For  instance,  the  changes  effected  by  the  Bills  of 
Sale  Act,  1878,  have  been  well  indicated,  and  a 
new  chapter  nas  been  added  with  reference  to  the 
Law  of  Ecclesiastical  Fixtures  and  Dilapidations. 
The  book  is  worthy  of  the  success  it  has  achieved." 
— Law  Times. 

**  We  iiave  touched  on  the  principal  features  of  this 
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^iC^tXi,%  ttnb  J^sntfl'  ^tmsi  sA  J^tjnrtnts  of  the  (Snris  'jgjafvAa^. 
SIR  BARTHOLOMEW  SHOWER'S  PARLIAMENTARY  CASSa 


In  8vo,  1876,  price  4/.  4/.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  6*  WRITS  OF  ERROR. 

FOURTH    EDITION. 
CpNTAININQ  ADDITIONAL  CASES  NOT  HITHERTO   REPORTED- 

REVISED  AND  EDITED  BY 

RICHARD  LOVELAND  LOVELAND, 

or  THE  INNBR  TBMPLS,   BAKKISTBR-AT-LAW  ;  EDITOR  OP   "  KELYKC's  CKOWK  CASES,"  AKD 
"  hall's  ESSAY  ON   THE  RIGHTS  OF  THE  CROWN   IN  THE  SEASHORE." 

"  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bellcwe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  Kclyngc 
and  Kelyng*s  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament. 

**  The  volume,  although  beautifully  printed  on  old-fashioned  Paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  fqnn,  and  contaiib 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  arguments  of  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

**  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  cditonhip 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  aavertisement,  'be  welcomed  b}- 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.'" — Canada  Law  yottmal, 

BELLEWE'S    CASES,    T.    RICHARD    IL 
In  8vo,  1869,  price  3/.  31.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect'  ensembl*  hors  les    abridgments    de    Statham,   Fitzherbert  et  Brooke.      Pa 
Richard  Bellewe,  de  Lmcolns  Inne.     1585.     Reprinted  from    the  Or^;in^ 


Edition. 

"  No  public  library  in  the  world,  where  Enjj^lish 
law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe." — Canada  Law  JoumaJ, 

"  We  have  here  Kfac-timUe  edition  of  Bellewe, 
and  it  is  reall  v  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  £dward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspice^  of  the  Master  of  the  Rolls ;  but  is  far 
superior  to  any  of  them,  and  b  in  this  respect 


highly  creditable  to  the  spirit  and  enterprise  d 
private  publishers.  The  work  is  an  imijortaot  \ai 
in  our  legal  histoiv ;  there  are  no  year  book<i  of  the 
reign  of  Richard  fl.,  and  Bellewe  supplied  theocl) 
substitute  by  carefully  extrectiogand  collectiag  J! 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form — chat  of  alphabetical  arrangeme-.t 
in  the  order  of  subjects,  so  that  the  work  is  a  digtat 
as  well  aisa  book  of  law  reports.  It  is  in  faa  a 
collection  of  cases  of  the  reign  of  Richard  II., 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is  therefore  one  of  the  most  intelligible 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Lam  Times. 


CUNNINGHAM'S     REPORTS. 

In  8vo,  187 1,  price  3/.  Jj.,  calf  antique, 
Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed  a.  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,   humbly  offered  to  the 


Consideration  of  both   Houses  of   Parliament.     Third  edition,  with  numeroc? 
Corrections.     By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 

"The  instructive  chapter  which  precedes  the 
cases,  entitled  *  A  proposal  for  rcndenng  the  Laws 
of  England  dear  and  certain,'  gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  p<     ' 


are  as 


>eople,  to  be  printed  in  letters  of  gold.  They 
follows:  *  Nothing  conduces  more  to  the 


{>eace  and  prosperity  of  every  nation  than  good 
aws  and  the  due  execution  of  them.'  The  htstorf 
of  the  civil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning 
with  the  reporters  of  the  Year  Books  from  i  Ed«- 
III.  to  la  Hen.  VIII. — being  near  aoo  V^^n — aixl 
afterwards  to  the  time  of  the  author.  —Cami^ 
Law  Journal. 
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CHOYCE  CASES  IN  CHANCERY. 


In  8vo,  1870,  price  2/.  2J-.,  calf  antique, 

THE  PRACTICE  OF  THE  HIGH  COUBT  OF  CHAKOEEY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 

'*  This  volume,  in  paper,  type,  and  binding  (^^Aut  **  Bellewe's  Cases  ")  is  a  fac-simile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other."— -CVuMuKa  Lam  Journals 

In  8vo,  1872,  price  3/.  Jj.,  calf  antique, 

SIR  G.  COOKE'S  COMMON  PLEAS  REPORTS 

IN  THE  REIGNS  OF  QUEEN  ANNE,  AND  KINGS  GEORGE    I.  and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
ToWNSBND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

an  old  volume  of  Reports  maybe  produced'by  these 
modem  publishers,  whose  good  taste  is  onlyequalled 
by  their  enterprise."— CoivA^  Ltno  yourmU.     ^  ■ 


"  Law  books  never  can  die  or  remain  long  dead 
so  long  as  Stevens  and  Haynes  are  willing  to  con- 
tinue them  or  revive  them  when  dead.  It  is  cer- 
tainly surprising  to  see  with  what  facial  accuracy 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo,  1873,  price  4!.  4s, ,  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  ^Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgement,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.    8vo.  1873. 

Steves  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
yottma/. 


(f 


Both  the  original  and  the  tran<«1ation  having 
long  been  very  scarce,  and  the  mispag^ng  and  other 
errors  in  March's  translation  malcing  a  new  and 
corrected    edition    peculiarly    desirable,    Messrs. 


KELYNGE'S   (W.)   REPORTS. 

In  8vo,  1873,  price  4/.  45.,  calf  antique, 

Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
Kin|^  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.  1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo,  1873,  price  4/.  4^.,  calf  antique, 

Kelyng's  (Sir  T.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added.  Three  Modern  Cases,  viz. ,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed^  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 

"We  look  upon  this  volume  as  one  of  the  most  goodservioe  rendered  by  Messrs.  StevensandHaynes 

important  and  valuable  of  the  unique  reprints  of  to  the  profession.  .  .  .  Should  occasion  arise    the 

Messrs.  Stevens  and  Haynes.    Little  do  we  know  Crown  proMCUtor,  as  well  as  counsel  for  the  prisoner, 

of  the  mines  of  legal  wealth  that  lie  buried  in  the  will  find- in  this  volume  a  complete  vade  mtcum  of 

old  law  books.   But  a  careful  examination,  either  of  the  law  of  high  treason  and  proceedings  in  relatioo 

the  reports  or  of  the  treatise  embodied  in  the  volume  thereto.'*— Coma/a  Law  Joumai. 
now  before  us,  will  give  the  reader  some  idea  of  the 
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In  one  volume,  8vo,  price  25^.,  cloth, 

A    CONCISE     TREATISE    ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  Orf  THE  DECISIONS  IN  THE  ENGLISH  COURTS. 

By  JOHN  ALDERSON  FOOTE, 

•P  UNCOLn's  inn,  BARRISTBJt-AT>LAW  ;  CHANCBIXOR'S  LEGAL  MEDALUST  AND  SENIOR  WHEWSLI.  SCHOLAR 

OP  INTERNATIONAL  LAW  CAMBRIDGE  UNIVERSITY,  1873  ;  SENIOR  STLDEKT  IN  JURISPRUDBKCS 

AND  ROMAN  LAW,  INNS  OP  COVRT  EXAMINATION,  HILAJtV  TERM,  T874. 


"  Utis  work  teems  to  tu  likely  to  prove  of  oonsidenible  uae  to  all  English  lawyen  wiio  have  to  deal  witk 
qoestions  of  private  intematiooal  law.  Since  the  publication  of  Mr.  Westlake's  valuable  treaxiae,  twvat)- 
yean  ago,  the  judicial  dectuons  of  En^ish  courts  bearing  upon  different  parti  of  this  subject  have  greazly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  oondnnoos 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  dooe 
this  vreiL^'-SoUeiUpnf  y^umal. 

"  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  the 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question."— ^Sla/arn^jr  i?m£nr, 
March  8,  1879. 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accamulaxed  in  the 
diape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  cooscmct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  from  judicial  decisions  is 
English  Courts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arrangiog  in  a  concise 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  actunen  bear  sa<^  good 
fruit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaliaaMe : 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  troafalc* — 
Standard, 

*'  The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  lau-ge  number  since  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hentate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.     Most  of  his 

criticisms  seem  to  us  very  just On  the  whole,  we  can  recommend  Mr.  Foote's  treatise  as  a  uscAiI 

addition  to  our  text-books,  and  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practtsing  lawyers." 
— The  y&umai  o/yuris^rudence  and  Seettisk  Law  Maguant. 

"  Mr.  Foote  has  evidently  home  closely  in  mind  the  needs  of  Studenu  of  Jurispmdenoe  as  wdl  aa  chose 
of  the  Practitioners.  For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case-law  wili  oocnoieod 
it  as  one  useful  alike  in  Chambers  and  in  Court." — Law  Magasine  and  Rnum. 

"Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  pomts  of  Mr.  Foote's  boot 

is  the  '  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — Persoos, 
Property,  AcU,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  inieiKled  a- 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  tb« 
author's  assiduity  and  capacity.  They  are  '  meant  mefely*  to  guide  the  student ; '  but  they  will  do  mndb 
more  than  guide  him.  lliey  urill  enable  him  to  get  such  a  grasp  of  the  sulyect  as  will  render  the  reading 
of  the  text  easy  and  fruitful." — Law  Journal. 

"This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference  for 
practising  barristers." — Bar  Examination  youmal, 

"This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modem  treatise  oa 
Private  International  Law  adapted  to  the  every-day  requirements  of  the  English  Practitioner.  The 
whole  volume  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size — an  octavo  of  500 
pages  only — and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  i: 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper." — Oxford  and  Camhridgt  Undergnatfwm  ft t ' 
youmaL 

"  Since  the  publication,  some  twenty  yean  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  ia 
onr  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language^  .  .  . 
The  work  is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all  penoos  who 
y    have  to  consider  questions  on  private  international  law." — AtAtmtum, 
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Third  Edition,  in  one  vol.,  8vo,  price  3zr.,  cloth, 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

^  John  X>.  Mayne,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  *'  A  Treatise  on 

Damages,*'  &c. 

'*  A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  cannot  £ul 
to  be  welcome  to  the  legal  prbfession.  In  his  present  volume  the  late  Officiating  Advocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Southern  India, 
and  has  produced  a  work  of  value  alike  to  the  practitioner  at  the  Indian  Bar,  or  at  home, 
in  appeal  cases,  and  to  the  scientific  jurist 

**  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law 
and  Usage,  we  heartily  recommend  the  careful  perusal  of  Mr.  Mayne's  valuable  treatise." 
— Law  Alagazint  and  Review. 

In  8vo,  1877,  price  iSf.,  cloth, 

A    DIGEST    OF    HINDU    LAW. 

AS  ADMINISTERED  IN   THE   COURTS  OF  the  MADRAS  PRESIDENCY. 

ARRANGED   AND   ANNOTATED 
By  H.  S.  CUNNINGHAM,   M.A.,   Advocate-General,  Madras. 


DUTCH     LAW, 

Vol.  I.,  Royal  8vo,  price  40J.,  cloth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Dsckkk, 
Advocate.  Translated  from  the  original  Dutch  by  T.  G.  KoTzA,  LL.B.,  of  the 
Inner  Temple,  Barrister-at-Law,  and  Ch|ef  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  of  Decker  from  the  Edition  of  1780. 

*ij*  Vol.  II.  is  in  course  of  preparation. 


Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.     1868,  1869,  1870-73,  and  74.     Bound  in  Three  Vols.    Royal  8to. 
1875,  1876,  1879,  etc. 

Menzibs'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.    Vol.  I.,  Vol.  U.,  Vol.  III. 

Buchanan  (J.)>  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzibs.  Compiled 
by  Jambs  Buchanan,  Advocate  of  the  Supreme  Court.     In  One  VoL,  royal  8vo. 

In  8vo,  1878,  cloth, 
PRECEDENTS    IN    PLEADING:   being  Forms  filed  of  Record   in 

the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.  Collected  and 
Axranged  by  James  Buchanan. 

In  Crown  8vo,  price  31X.  6</.,  boards, 

THE    INTRODUCTION    TO    DUTCH    JURISPRUDENCE     OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  der  Made»  and 
References  to  Van  der  Keesel's  Theses  and  Schorer*s  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  i2mo,  price  15/.  Hit^  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius*  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the   xnoiv 
celebrated  Controversies  on  the  Law  of  Holland.     By  DiONYSius  Godefridus 
I  VAN  DER  Kessel,  Advocate,  and  Professor  of  the  Civil  an  J  Modem  Laws  in  the 

Universities  of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorenz, 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  With  a  Biographical  Notice 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden. 
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No.  46.     Price  as. 

TRINITY,     1885. 


CONTENTS:-- 

SUBJECTSf  OF  EXAMINATION. 
EXAMINATION   PAPERS,  WITH  ANSWERS. 

RsAL  AND  Personal  Property. 

Common  Law. 

Equity. 

Roman  Law. 
STUDENTSHIP  EXAMINATION   PAPERS. 
LIST  OF  SUCCESSFUL  CANDIDATES. 

Edited  by 

A.    D.    TYSSEN,    D.C.L.,    M.A., 

OF  TMB  INNBR  TftMPLB,   BARKISTEJK-AT-LAW  ;   AND 

W.    D,    EDWARDS,    LL.B., 

OP  UNCOLN's  inn,  BARRtSTBR*AT-X^W. 


«    * 


«*  //  is  inttndid  in  future  to  publish  a  Nutnher  of  the  Journal  after  each  ExamifuUion, 


Now  published,  in  8vo,  price  i&r.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,VOtS.lv.,v.. 

&  YL  Containing  the  Examination  Questions  and  Answers  from  Easter  Term, 
1^78,  to  Hilary  Term,  1884,  ^'^^  List  of  Successful  Candidates  at  each  examina- 
tioD,  Notes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent  Legislation  of 
importance  to  Students,  and  other  information. 

By  A.  D.  TYSSEN  and  W.   D.  EDWARDS,  Barristers-at-Law. 


Second  Edition.     In  Svo,  price  dr.,  cloth, 


A  SUMMARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

By    f.    EUSTACE    SMITH, 

OP  THB  INNBR  TBMPLB,   BARRISTBR>AT*LAW. 


**  The  author  of  this  hand-book  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina* 
tion,  he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principles  of 
law  relating  to  ioint-stock  companies  .  .  .  Law 
students  may  well  read  it ;  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  giving  his  authority  for 
>all  hisstatementsotthelaw  or  of  practice,  as  applied 
to  joint-stock  company  haziness  usually  transacted 
in  solicitor's  chambers.  In  fact,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
students  to  make  themselves — at  all  events,  to  some 
extent — acquainted  with  company  law  as  a  separate 
branch  of  study." — Law  Times. 


"  These  pages  give,  in  the  words  of  the  Preface, 
'as  briefly  and  concisely  as  possible,  a  general 
view  both  of  the  principles  and  practice  of  the  law 
affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
IS  the  very  language  of  the  sututes  copied.  The 
plan  is  good,  and  shows  both  grasp  ana  neatness, 
and.  both  amongst  students  and  laymen,  Mr.  Smith's 
book  ought  to  meet  a  ready  sale.'^— Z^nv  journal, 

"  The  book  is  one  from  which  we  have  derived 
a  lai^e  amount  of  valuable  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our 
xt;AAvn"— Oxford  *uul  Cambridgt  Undergrtid' 
Mates'  Journal, 
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In  8vo,  Fifth  Edition,  price  9;.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS; 

Z870,  1874,  and  1882, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts 

Relating  to  Married  Women. 

By  S.  WORTHINGTON  WoRTHiNGTON,  M.A,  Christ  Church,  Oxon.,  and  the  Inna 
Temple,  Barrister-at-Law.  Being  the  Fifth  Edition  of  The  Married  Womeas 
Property  Acts.  By  the  late  J.  R.  Griffiths,  B.A.,  Oxon.»  of  Lincoln's  Inn, 
Barrister-at-Law. 


«( 


Udod  the  whole,  we  are  of  opinion  that  this  u  the  best  woric  upon  the  subject  whirfa  has  been  usoed 
since  tne  passing  of  the  recent  Act.  Its  position  as  a  well-established  manual  of  acknowledged  worth  givt^ 
it  at  starting  a  considerable  advantage  over  new  books ;  and  this  advantage  has  been  well  wtaiwtyin^  ^ 
the  intelligent  treatment  of  the  Bditor.**— >S#i&i'/tfr#'  Joumml^ 

"  The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  hi  tKem  is  good, 
and  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  oofMons  index,  pxa<«icadJy  s 
summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  This  book  vt  wuitfaf 
of  all  success." — Lmw  Mag^asitie. 


In  8vo,  price  izr.,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

SECOND  EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 

of  the  Scotch  Bar. 


"  No  less  an  authority  than  the  late  Mr.  Justice 
Willes,  in  his  judgment  in  Of^tmkHm  v.  White 
Lion  Hotel  C«.,  charactcriseo  Mr.  Campbell's 
*  Law  of  Negligence '  as  a  *  very  good  book ; '  and 
since  very  good  books  are  by  no  means  plendful, 
when  compared  with  the  numbers  of  indifferent 
ones  which  annually  issue  from  the  press,  we  think 
the  profession  will  De  thankfbl  to  the  author  of  this 


new  ediuon  brought  down  to  date.  It  is  indeed  aa 
able  and  scholarly  treatise  on  a  somewhat  h;<Rt^ 
branch  of  law,  m  the  treatment  of  which  ibc 
author's  knowledge  of  Roman  and  Scotch  Jnris- 
pmdence  has  stood  him  in  good  stead.  We  cas- 
ndently  recommend  it  alike  to  the  stodezu  ai^  tlK 
practitioner." — Law  Magazine, 


In  royal  8vo,  price  28^.,  cloth, 

AN  INDEX  TO  TEN  THOUSAND  PRECEDENTS 

IN  CONVEYANCING,  and  to  common  and  commercial 

FORMS.  Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analjtical 
Nature  ;  together  with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1S70, 
with  a  Schedule  of  Duties ;  the  R^ulations  relative  to,  and  the  Stamp  Duties  pmy- 
able  on,  Probates  of  Wills,  Letters  of  Administration,  Legacies,  and  Suocessaons. 
By  Walter  Arthur  Coping er,  of  the  Middle  Temple,  Barrister-at-Law. 


BIBLIOTHECA    LEGUM. 


In  i2rao  (nearly  400  pages),  price  2j.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS,  mduding  aii  th. 

in  the  various  Courts  of  England,  Scotland,  and  Ireland*;  with  a  Supplement  to 
December,  1884.  By  Henry  G.  Stevens  and  Robert  W.  Haynes,  Law 
Publishers. 


In  small  4to,  price  2j.,  cloth,  beautifully  printed,  with  a  large  margin,  (or  the 

special  use  of  Librarians, 

CATALOGUE   OF   THE    REPORTS    IN    THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 
BRITAIN  AND  IRELAND,    arranged  both  in  alpjia 

BBTICAL   6*  CHRONOLOGICAL    ORDER.    By  Stevens    &   Haykes, 
•      Law  Publithers, 
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In  8vo,  price  izr.,  cloth, 

CHAPTERS  ON  THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  is  appended  a  TopitAL  Index  of  Ca§es  decided  in  the  Privy  Council 
on  Appeal  from  the  Colonies,  the  Channel  Islands  and  the  Isle  of  Man,  reported 
in  Acton,  Knapp,  Moore,  the  Law  Journal  Reports,  and  the  Law  Reports,  to 
July,   1882. 

By    CHARLES    JAMES    TARRING, 

OF  THB  INNBR  TKMPLB,   ESQ.,   BARRISTER-AT-LAW. 

CONTENTS. 


Table  op  Cases  Cited. 

Table  of  Statutes  CiTfeD. 

Introductory. — Definition  of  a  Colony. 

Chapter  I. — The  laws  to  which  the  Colomes  are 

subject. 
Chapter  II. — ^The  Executive. 

Section  i. — ^The  Governor. 

Section  s. — ^The  Executive  Council. 
Chapter  III. — The  Legislative  power. 

Section  i. — Crown  Colonies. 

Section  9. — Privileges  and  powers  of 
colonial  LegisUuive  Assemblies. 
Chapter  IV. — The  Judiciary  and  Bar. 


Chapter  V. — Appeals  from  the  Colonies. 

Chapter  VI. — Action  z.— Im|)erial  Statutes  relating 

to  the  Colonies  in  general. 
Section  a. — Imperial  Statutes  relating 

to  particular  Colonies. 

Topical  Index  of  Cases. 

iNDkx  OF  Topics  op  Ekglish  Law  dealt  with 

IN  THE  Cases. 
Index  of  Names  of  Cases. 

GENERAL  INDEX. 


In  8vo,  price  lar.,  cloth, 

THE  TAXATION  OF  COSTS  IN  THE  CROWN  OFFICE. 

COMPRISING  A  COLLECTION  OF 

BILLS  OF  COSTS   IN  THE  VARIOUS  MAHERS  TAXABLE   IN  THAT  OFFICE; 

INCLUDING 

COSTS    UPON    THE  PROSECUTION    OF    FRAUDULENT    BANKRUPTS, 
AND  ON  APPEALS  FROM  INFERIOR  COURTS  ; 

TOGETHER  WITH 

A   TABLE    OF  COURT   FEES. 

and  a  scale  of  costs  usually  allowed  to  solicitors,  on  the  taxation 

of  costs  on  the  crown  side  of  the  queen's  bench  division 

of  the  high  court  of  justice. 

By    FREDK.    H.    short, 

CHIBP  CLBRK  IN  THB  CROWN  OPFICB. 

"  This  is  decidedly  a  usellil  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of '  Solicitor'  might  now  well  be  substituted),  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office^  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  find  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed  in  the  Crown  Office.  The  'general 
observations '  constitute  a  useful  feature  in  this  manual." — Law  Times. 

*  *  This  book  contains  a  collection  of  bills  of  costs  in  the  various  matters  taxable  in  the  Crown  Office.  When 
we  point  out  that  the  only  scale  of  costs  available  for  the  use  of  the  general  body  of  solicitors  is  that  pub- 
lished in  Mr.  Comer's  book  on  *  Crown  Practice '  in  1844,  we  have  said  quite  enough  to  prove  the  utility  of 
the  work  before  us. 

"In  them  Mr.  Short  deals  with  *  Perusals,'  'Copies  for  Use,'  'Affidaviu,'  '  A«ency,'  'Correspondence,' 

*  Close  Copies,'  'Counsel.'  '  Affidavit  of  Increase,'  and  kindred  matters ;  and  adds  some  useful  remarks  on 
taxation  of  'Costs  in   Bankruptcy  Prosecutions,'  *Qu0  Warranto^*  * MafuLtmtts^*   'Indictments,'  and 

*  Rules.' 

"  We  have  rarely  seen  a  work  of  this  character  better  executed,  and  we  feel  sure  that  it  will  be  thoroughly 
appreciated." — Law  Jaumal, 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  i)ractitioners.     Mr.  Short  gives,  in  the  first 

Elace,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office,  and  then 
ills  of  costs  in  various  matters.    These  are  well  arranged  and  clearly  ^riuttA,"— Solicitors'  yournaL 
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In  one  volume,  8vo,  price  8f.  6(/.,  cloth. 
A    COMPLETE   TREATISE    UPON    THE 

NEW  UW  OF  PATENTS,  DESIGNS,  &  TRADE  HAM^ 

CONSISTING  QF  THE  PATENTS.  DESIGNS,  AND  TRADE  IbLARKS  ACT, 
1883,  WITH  THE  RULES  AND  FORMS,  FULLY  ANNOTATED 

WITH  CASES,   &c. . 

And  a  Statement  of  the  Principles  of  the  Law  upon  those  subjects,  with  a  Time  Tal !; 

and  Copious  Index. 

By    EDWARD    MORTON    DANIEL, 

or   LINXOLN'S   inn,    BARRISTEK-AT<LAW,   associate  of  the  INSTITl'TE  OF   PATEKT    ACEKT!:. 


In  8vo,  prioe  &.,  cloth. 

The  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 
IntroducUon  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARK.s, 
together  with  practical  Notes  and  Instructions,  and  a  copious  Index.  B; 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

"  The  last  of  the  works  on  this  subject,  that  by  Mr.  Daniel,  appears  to  have  been  vciy  carefoBy  Acnt. 
Mr.  I^aniel's  book  is  a  satisfactory  and  useful  ^tde." — The  Engineer, 

"This  treatise  contains,  within  moderate  compass,  the  whole  of  the  law,  as  far  as  practicaUy  requ-rfi 
on  the  subject  of  trade  marks.    The  publication  is  opportune,  the  subject  being  ooe  which  masi  ncsu  t 
concern  a  considerable  portion  of  the  public,  and  it  may  be  recommended  to  all  who  desire  to  take  ad>--     i  < 
tage  of  the  protection  afforded  by  re^^tnuion  under  the  new  legislation.    It  is  practical,  and  -nrmT  to  \<  I 
complete  in  every  respect.    The  volume  is  well  printed  and  neatly  got  np.** — Ltew  Tintes, 

In  one  volume,  8vo,  price  i6s.,  cloth, 
A    CONCISE    TREATISE    ON    THE 

STATUTE  LAW  OF  THE  LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases 

and  to  the  French  Code,  and  a  Copious  Index. 

By    henry    THOMAS    BANNING,    M.A., 

OF  THE  INNER  TEMPLE,    BARRISTER-AT-UVW. 

"  Mr.  Banntng's  'Concise  Treatise '  justifies  its  title.  He  brings  into  a  convenient  compasjc  a  geaerxl 
view  of  the  law  as  to  the  limitation  of  actions  as  it  exists  nnder  numerous  stattxtes,  and  a  digi^  of  the 
principal  reported  cases  relating  to  the  subject  which  have  arisen  in  the  English  and  American  courts.*'— 
Saturday  Rctn'nv. 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  niakln|a;  his  booL  2 
running  treatise  on  the  case-law  thereon.  The  cases  have  evidently  been  investigated  with  care  aad 
digested  with  clearness  and  intellectuality." — La-n;  yonmai. 

In  8vo,  price  u.,  sewed, 
AN    ESSAY    ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Emdracin^  mart  particularly  an  Enunciation  and  Analysis  of  the  Principles  ofJLaw  as 

appliceUfU  to  Criminals  of  the  Highest  Degree  of  Guilt, 

By     WALTER     ARTHUR     COPINGER, 

OP  THE  MIDDUE  TEMPLE,   ESQ.,    BARR1STER*AT>LAW. 

In  8vo,  price  31J.  6a.,  cloth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX.,  of  1872. 

TOGETHER 

WITH  AN  INTRODUCTION  AND  EXPLANATORY  NOTES,   TABLE  OF 

CONTENTS,   APPENDIX,   AND  INDEX. 

By  H.   S.   CUNNINGHAM  and   H.  H.  SHEPHERD, 

BARRISTERS*AT-LAW. 
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In  royal  8vo.     I  lOO  pages.     45^.,  cloth. 

STORY'S    COMMENTARIES    ON    EQUITY 

JURISPRUDENCE. 

First  English  fidition,  from  the  Twelfth  American  Edition. 
By  W.  E.  GRIGSBY,  LL.D.  (Lond.),  B.C.L.  (Oxon.), 

AND  OP  THE   INNER  TEMPLE,    BARRISTER- AT-LAW. 


Second  Edition,  in  8vo,  price  &r.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876, 

A    MANUAL    OF    THE    LAW    OF    PARTITION    AND    OF    SALE 

IN    LIEU    OF    PARTITION. 

^Vith  the  Decided  Cases,  and  an  Appendix  containing  Judgments  and  Orders. 

By    W.    GREGORY    WALKER, 

OP   LINXOLN'S  inn,   BARRISTER-AT-LAW,    B.A.,  AUTHOR  OP   "  A  COMPENDIUM  OP  THE  LAW  OF  EXECUTORS 

AND  ADMINISTRATORS." 


*'  This  Is  a  very  good  manual — practical,  clearly  \ 
vrritten,  and  complete.  The  subject  lends  itself 
well  to  the  mode  of  treatment  adopted  by  Mr.  < 
Walker,  and  in  his  notes  to  the  various  sections  he 
has  carefully  brouf;ht  together  the  cases  and  dis- 
cussed the  difficulties  arisins  upon  the  language  of 
th#  different  provisions." — Soliaiors  Jottmal. 

"The  main  body  of  the  work  is  concerned  only 
with  the  so-caUed  Partition  Acts,  which  ue  really 
Acts  enabling  the  Court  in  certain  cases  to  sub- 
stitute a  sale  for  a  partition.  What  these  cases  are 
is  very  well  summed  ui>  or  set  out  in  the  present 
edition  of  this  book,  whidi  is  well  up  to  date.    The 


work  is  supplemented  by  a  very  useful  selection  of 

precedents  of  pleadings  and  orders." — LatoJounuU. 

"*rhis  is  a  verv  painstaking  and  praiseworthy 

little  treatise.    That  such  a  work  has  now  been 

f>ublished  needs,  in  fact,  onlv  to  be  announced ; 
or,  meeting  as  it  does  an  undoubted  requirement, 
it  IS  sure  to  secure  a  place  in  the  librai^  of  every 
equity  pracdttoner.  .  .  .  We  are  gratified  to  bie 
able  to  add  our  assurance  that  the  pmctitlooer  will 
find  that  his  confidence  has  not  been  misplaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpen- 
sive as  it  is,  is  equally  exhaustive  and  valuable." — 
Iritk  Law  Times. 


In  8vo,  price  2Ij.,  cloth, 
A   TREATISE    ON    THE 

LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By    ARCHIBALD    H.    SIMPSON,    M.A., 

OP  Lincoln's  inn,  esq.,  barrister-at-law,  and  fellow  op  Christ's  college,  Cambridge. 

able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothing  to  be 
desired. 

**  Lawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  find  the  information  they  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Law  Magazine,  February,  1876. 

"The  reputation  of  'Simpson  on  Infants'  is 
now  too  perfectly  established  to  need  any  enco- 
miums on  our  part :  and  we  can  only  say  that,  as 
the  result  of  our  own  experience,  we  have  invariably 
found  this  work  an  exhaustive  and  trustworthy 
repertory  of  information  on  every  question  con- 
nected with  the  law  and  practice  relating  to  its 
subject." — Irish  Law  Titties,  July  7,  1877. 


"  Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating  to  infants,  both  as  regards  their  pert 
sons  and  their  property,  and  we  have  not  observed 
any  very  important  omissions,  llie  author  has 
evidently  expended  much  trouble  and  care  upon 
his  work,  and  has  brought  together,  in  a  coticiae 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  time." — Hoticitors*  Jounuil. 

"Its  law  is  unimpeachable.  We  have  detected 
and  whilst  the  work  might  have  been 


no  errors. 


> 
aw 


done  more  scientifically,  it  is,  beyond  all  question 
a  compendium  of  sound  legal  principles.  — Latx 
Times. 

"Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little^  space.  The  ^  result  is 
due  mainly  to  the  businesslike  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 


In  8vo,  price  &r.,  cloth, 
THE    LAW    CONCERNING    THE 

REGISTRATION   OF  BIRTHS  AND   DEATHS 

IN    ENGLAND    AND   WALES,    AND   AT    SEA. 

Being  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  Registration  Fees 
and  Chafes.  Edited,  with  Copious  Explanatory  Notes  and  References,  and  an 
Elaborate  Index,  by  Arthur  John  Flaxman,  of  the  Middle  Temple, 
Barrister-at-Law. 


44 


STEVENS  6*  HAYNES,    BELL    YARD,    TEMPLE   BAR. 


In  one  volume,  royal  8vo,  1877,  price  30X.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES 
THE  LAW  OF  INJUNCTIONS 

By    WILLIAM    JOYCE, 

or    limcolk's    ink,    barristek*at-law. 


OF' 


'*Mr.  Joyce,  whoM  learned  and  exhaustive  work  on  'The  Law  and  Practice  of  Injoacxioos'  bi' 
gained  ftoch  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  compsuiioD  vo  :2 
on  the  '  Doctrines  and  Principles '  of  this  important  branch  of  the  Law.  In  the  present  wock  the  \xf- 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as^w  cases  as  possible  being  cited  ;  whik  ai  i 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  nu>st  part  the  «irr 
language  of  the  Courts  has  been  aahered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  s&b«. 
and  with  the  conscientious  carefulness  that  might  be  expected  from  him,  this  work  caxmoc  &il  to  prcwe  r 
the  greatest  assistance  alike  to  the  Student — who  wants  to  grasp  principles  freed  from  their  snpennr=r 
bent  details— and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amida  ae 
oppressive  details  of  professional  work." — Z^nv  Magawu  and  RtvUw. 

BY   THE   SAME   AUTHOR. 


In  two  volumes,  royal  $vo,  1872,  price  70s.,  cloth, 

THE  UW  &  PRACTICE  OF  INJDMCTIOSS. 

EMBRACING 

ALL    THE    SUBJECTS    IN    WHICH    COURTS    OF    EQUITY 
AND    COMMON     LAW    HAVE    JURISDICTION. 

By     WILLIAM     JOYCE, 

OP    linxoln's    inn,    barristes-at-law. 


RXV1JCW8. 


*'A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts^  cannot  fail  to  be  a  welcome  offering  to  the 
profession,  and  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame."  —  Law  Magazhu 
and  Ret*iew. 

"  Mr.  Joyce  has  produced,  not  a  treatute,  but  a 
complete  and  compendioas  exposition,  of  the  Law 
and  Practice  of  Injunctions  lx>th  in  equity  and 
common  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  vaiuahle  and 
technical  matter  nowhere  else  collected. 


**  From  these  remarks  it  will  be  suffideatly  per- 
ceived what  elaborate  and  painstaking  iodostrr,  a.> 
well  as  legal  knowledge  and  abilitv,  has  U».-. 
necessary  in  the  compilation  of  Mr.  Joyce's  wrk 
No  labour  has  been  spared  to  save  the  pracdticaer 
labour,  and  no  research  has  been  omitted  vKk-^ 
could  tend  towards  the  elucidation  and  ejcemplifr- 
cation  of  the  general  principles  of  the  Law  aiaci 
Pilu:tioe  of  Injunctions." — Lav  JoumoL 

**  He  does  not  attempt  to  go  an  inch  bey«»d  thai 
for  which  he  has  express  wntten  authority  ;  be  a^ 
lows  the  cases  to  speak,  and  does  not  speak  tor  their. 

" The  work  is  something  moie  than  a  treatise  c-> 
the  Law  of  Injunctions.  It  gives  os  the  senera.. 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  a^pplicable.  Not  only  English,  b-ut 
American  decisions  are  cited,  the  aggregate  nunaber 
being  3,500,  and  the  statutes  dtedi6o,  whilst  coc 
index  is,  we  think,  the  most  elaborate  we  have  ev^r 
seen— occupying  nearly  300  pages.  Tlie  vork 
probably  entirely  exhaustive.'  — Law  Times. 


MS 


"This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  mti<ct 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  wiH  be  found  of  incalcu]a.k:e 
value.  We  know  of  no  book  as  suitable  to  suppljr  a  knowledge  of  the  law  of  injunctions  to  our  coaux>on 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Conunoo  L.aLib- 
and  Equity  Ban.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  kev  unless  accompanied  by  a  goo<i 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is^  destined  to  take  its  pLac^ 
as  a  standard  text-book,  and  the  text^book  on  the  particular  subject  of  which  it  treats.  The  autl^o*' 
deserves  great  credit  tor  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  nsnal,  ha.v« 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  bear."— <CaiMu^  Law  yamma/i. 
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Second  Edition^  in  8vo,  price  iSj*.,  cloth, 
A   TREAJISE    UPON 

THE   LAW  OF   EXTRADITION, 

WITH  THE  CONVENTIONS  UPON  THE  SUBJECT  EXISTING   BETWEEN 

ENGLAND  AND   FOREIGN  NATIONS, 

AND    THE     CASES    DECIDED    THEREON. 

By    EDWARD     CLARKE, 

or  Lincoln's  inn,  q.c. 

"  Mr.  Garke's  accurate  and  sensible  book  is  the        wants  to  leam  the  principles  and  practice  of  the 
best  authority  to  which  the  English  reader  can    i    law  of  extradition  will  be  greatly  helped  by^  Mr 


turn  upon  the  subject  of  Extradition." — Saturday 
Revirtu. 

"The  opinion  we  expressed  of  the  merits  of  this 
work  when  it  first  appeared  has  been  fully  Justified 


Clarke.  Lawyers  who  have  extradition  business 
will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition 
law  wilt  be  greatly  assisted  by  a  careful  perusal  of 


by  the  reputation  it  nas  gained.     It  is  seldom  we  i    'Clarke  upon  Extradition.'    This  may  be  called  a 

come  across  a  book  possessing  so  much  interest  to  .    warm  commendation,  but  those  who  have  read  the 

the  general  reader  and  at  the  same  time  furnishing  so  '    book  will  not  say  it  is  unmerited." — Law  Journal. 

useful  a  guide  to  the  lawyer." — Soliciiortl  Jottmml,  \       The  Timbs  of  September  7,   2874,  in  a  long 

"The  appearance  dL  a  second  edition  of  this  article  upon  "Extradition  Treaties/'  makes  con- 

treatise  does  not  surprise  us.     It  is  a  useful  book,  siderable  use  of  this  work,  and  writes  of  it  as  "  Mr. 

well  arranged  and  well  written.     A  student  who  Clarke's  useful  Work  on  Extradition.** 

In  8vo,  price  2J-.  6</.,  cloth, 

TABLES     OF     STAMP    DUTIES 

FROM    1815-   TO    1878. 

By   WALTER    ARTHUR    COPINGER, 

OP    THB    MIDDLE    TEMPLE,   ESQUIRE,   BARRISTBR-AT-LAW :    AUTHOR    OP   "  THE  LAW    OP    COPYRIGHT    IN 
WORKS  OP  LITERATURE  AND  ART,"  "  INDEX  TO  PRECEDENTS  IN  CONVEYANCING,"  "TITLE  DEEDS,"  &C. 

*'  We  think  thw  little  book  ought  to  find  its  way 
into  a  good  many  chambers  and  offices." — Solf- 


tritors'  journal. 

"  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arranged  informafion, 
should  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  a 


large  number  of  old  title  deeds." — Law  Times. 

*^His  Tables  of  Stamp  Duties,  from  18x5  to  1878. 
have  already  been  tested  in  Chambers,  and  being 
now  publisoed,  will  materially  lighten  the  labours 
of  the  profession  in  a.  tedious  department,  yet  one  re- 
quiring great  care." — Law  Magazine  and  Review. 


In  one  volume,  8vOy  price  14/.,  cloth, 

TITLE     DEEDS: 

THEIR    CUSTODY,     INSPECTION,    AND    PRODUCTION,    AT    LAW,    IN 
EQUITY,  AND  IN  MATTERS  OF  CONVEYANCING, 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  "  The 
Law  of  Copyright "  and  "  Index  to  Precedents  in  Convejrancing." 

here.   Mr.  Copinger  has  supplied  a  much-felt  want. 


*'The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 
large,  and  we  content  ourselves  with  recommending 
it  to  the  profession." — Lenu  Times. 

'*  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer :  and  this  is  what  we  have 


by  the  compilation  of  this  volume.  We  have  not 
space  to  go  uito  the  details  of  the  book  ;  it  appears 
well  arranged,  clearly  written,  and  fully  elaborated. 
With  these  few  remarks  we  recommend  this  volume 
to  our  readers." — Law  Journal. 


In  8vo,  Second  Edition,  considerably  enlarged,  price  30J.,  cloth, 

THE   LAW  OF    COPYRIGHT 

In  Works  of  Literature  and  Art;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  Relating  thereto,  and 
References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

"Mr.  Copinger's  book  is  very  comprehensive,    1    merits  which  will,  doubtless,  lead  to  the  placing  of 


dealing  with  every  branch  of  his  subject,  and  even 
extendung  to  copyright  in  foreign  countries.  So  far 
as  we  have  examined,  we  have  found  all  the  recent 
authorities  noted  up  with  scrupulous  care,  and 
there    b  an   unusually  good   index.    These   are 


this  edition  on  the  shelves  of  the  members  of  the 
pn-ofeasion  whose  business  is  concerned  with  copy- 
right ;  and  deservedly,  for  the  book  is  one  of  con- 
siderable 'nXynt.'*— Solicitor^  Journal, 
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Second  Edition^  in  One  la^e  Volume,  8vo,  price  42;.,  cloth, 

A  HAGISTERIAL  AND  POUGE  GUIDE: 

BEING    THE    STATUTE    LAW, 

INCLUDING    THE    SESSION   43     VICT.    1880. 

WITH  NOTES  AND  REFERENCES  TO  THE  DECIDED  CASES, 

RELATING   TO    THE 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an  Introduction  showing  the  General  Procedure  before  Ma^stxates 
both  in  Indictable  and  Summary  Matters^  as  altered  by  the  Smnmaiy 
Jurisdiction  Act,  1879,  together  with  the  Rules  under  the  said  Act. 

By  HENRY  C  GREENWOOD, 

STIPENDIARY  MAGISTBATB  FOR  THE  MSTRICT  OP  THE  STAFFORDSHIRE  K>TTBRISS  ;  AKD 

TEMPLE  C  MARTIN, 

CHIEF  CLERK  OF  THE  LAMBETH  FOUCS  COURT. 


"A  second  edition  has  appeared  of  Messrs.  Greenwood  and  Martin's  valuable  aiKi 
comprehensive  magisterial  and  police  Guide,  a  book  which  Justices  of  the  peace  should  uk£ 
care  to  include  in  their  Libraries." — Saturday  Review, 

**  Hence  it  is  that  we  rarely  light  upon  a  work  which  commands  our  confidence,  not  meiclr 
by  its  research,  but  also  \iy  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  as 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  account  that  the  public  favour  vu. 
certainly  wait  upon  it.  We  are  moreover  convinced  that  no  effort  has  been  spared  bv  12 
authors,  to  render  it  a  thoroughly  efficient  and  trustworthy  guide." — Law  JottmaL 

"Magistrates  will  find  a  valuable  handbook  in  Messrs.  Greenwood  and  Mart:r.'5 
'  Magistenal  and  Police  Guide,'  of  which  a  fresh  Edition  has  just  been  published." — T&i 
Times, 

"  A  very  valuable  introduction,  treating'of  proceedings  before  Magistrates.and  laigeiv  of  the 
Summary  Jurisdiction  Act,  is  in  itself  a  treatise  which  will  repay  perusal  We  expressed  ocr 
high  opinion  of  the  Guide  when  it  first  appeared,  and  the  favourable  impression  then|>roduced 
is  increased  by  our  examination  of  this  Second  Edition." — Law  Times, 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  h.ive 
here  our  ideal  law  book.  It  maybe  said  to  omit  nothing  which  it  ought  to  contain."— 
Law  Times, 

"This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  ^eii 
carried  out." — Solicitors'  Jourtuil, 

*'  The  Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it 
in  completeness  and  accuracy.  //  ougJU  to  be  in  the  hands  of  all  who,  as  magisireUes  *r 
otherwise,  have  authority  in  matters  of  police," — Daily  News, 

"  This  work  is  entinently  practical ^  and  supplies  a  real  wasti.  It  plainly  and  concisely 
states  the  law  on  all  points  upon  which  Magistrates  are  called  upon  to  eidjudicate^  sysu- 
matically  arranged^  so  cu  to  be  easy  of  reference.  It  ought  to  find  a  place  on  every  ^^st ice's 
table^  and  we  cannot  but  think  that  its  usefulness  will  speedily  ensure  for  it  as  letrge  a  salt 
as  its  merits  deserve,*'' — Midland  Counties  Herald, 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  prec.sc 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  momenL  It  is  wonderiu} 
what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  much 
pleasure  in  recommending  the  volume  not  only  to  our  professional,  but  also  to  otsr 
general  readers ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  with  the 
outlines  of  magisterial  jurisdiction  and  procedure." — Sheffield  Post, 
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Now  published,  in  crown  8vo,  price  41. ,  cloth, 

A  HANDBOOK  OF  THE 

LAW  OF  PARLIAMENTARY  REGISTRATION. 

WITH  AN  APPENDIX  OF  STATUTES  AND  FULL  INDEX. 

By  J.  R.  SEAGER,  Registration  Agent. 


In  8vo,  price  5x.,  cloth,  post  free, 

THE    LAW    OF 


PROMOTERS    OF  .  PUBLIC    COMPANIES. 

By    NEWMAN     WATTS, 

OP  Lincoln's  inn,  bakrister-aT'Law. 


"  Sonne  recent  cases  in  oar  Uw  courts,  which  at 
the  time  attracted  much  public  notice,  have  demon- 
strated the  want  of  some  clear  and  concise  exposi- 
tion of  the  powers  and  liabilities  of  promoters,  and 
this  task  has  been  ably  performed  by  Mr.  Newman 
Watts."— /ntv*/w^x  GuardioH. 


ti 


Mr.  Watts  has  brought  together  all  the  lead- 
ing decisions  relating  to  promoters  and  directors, 
and  has  arranged  the  information  in  a  very  satiafiu:- 
tory  manner,  so  as  to  readily  show  the  riehts  of 
different  parties  and  the  steps  which  can  be  legally 
taken  bv  promoters  to  further  interests  of  new  com- 
panies.' —ZJoi^y  Chronicle. 


In  One  Vol.,  8vo,  price  izr.,  cloth, 

A  COMPENDIUM   OF  ROMAN  LAW, 

JfounDel>  on  tl)e  Institutes  of  J(tu(tinian ; 

TOGETHBR  WITH 

EXAMINATION     QUESTIONS 

SET   IN   THE   UNIVERSITY   AND   BAR   EXAMINATIONS 

(WITH    SOLUTIONS), 

AND    DEFINITIONS    OF    LEADING    TERMS    IN    THE    WORDS 

OF   THE    PRINCIPAL    AUTHORITIES. 

By    GORDON    CAMPBELL, 

Of  the  Inner  Temple,  M.A,  late  Scholar  of  Exeter  College,  Oxford;   M.A.  Trinity 
College,  Cambridge ;  Author  of  "  An  Analysis  of  Austin's  Jurisprudence,  or  the 


Philosophy  of  Positive  Law. 


»i 


"  Mr.  Campbell,  in  producing  a  compendium  of 
the  Roman  Law,  has  gone  to  the  best  English  works 
aJneady  existing  on  the  subject,  and  has  made  ex- 
cellent use  of  the  materials  found  in  them.  The 
volume  is  especially  intended  for  the  use  of  students 


who  have  to  pass  an  examination  in  Roman  law, 
and  its  arrangement  with  a  view  to  this  end  appears 
very  good.  The  existence  of  text-books  such  as 
this  should  do  much  to  prevent  the  evil  system  g4 
cramming." — Saturday  Review. 


In  8vo,  price  Js.  6</.,  cloth, 

TITLES  TO  MINES  IN  THE  UNITED  STATES, 

WITH  THE 

STATUTES    AND    REFERENCES    TO    THE    DECISIONS 
OF    THE    COURTS    RELATING    THERETO. 

By  W.  a.  HARRIS,   B.A.,   Oxon., 

OF  UNCOLN's  inn,    barrister- AT-LAW  ;  AND  OP  THE  AMERICAN  BAR. 
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